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PREFACE. 


To  collect  all  of  the  statutes  of  Indiana  which  in  any  way 
affect  the  title  to  real  property,  and  arrange  them  in  a  logical 
manner,  together  with  the  case  and  text-book  law  bearing  on 
these  statutes  and  kindred  legal  principles,  has  been  no  easy  task. 
We  are  conscious  of  the  imperfections  which  must  mark  all  work 
of  this  character;  and  we  can  only  say  that  we  have  endeavored, 
by  patient  and  careful  labor,  to  render  these  imperfections  as 
harmless,  and  our  work  as  helpful,  to  our  brethren  in  the  profes- 
sion as  possible. 

In  the  preparation  of  our  notes  we  have  purposely  avoided  the 
style  common  in  the  preparation  of  a  thesis  or  treatise,  in  order 
that  we  might  bring  the  attention  of  the  reader  direct  to  the  de- 
cisions of  courts  and  the  utterances  of  jurists.  In  references  to 
cases,  it  has  been  our  aim  to  state  the  legal  principle,  which,  from 
a  careful  examination  of  each  case,  we  believe  it  sustains ;  leaving 
the  reader  to  determine  what  weight  it  ought  to  have,  and  what  its 
application  should  be.  We  have  kept  in  mind  the  fact  that  the 
statute,  and  its  construction  by  our  own  Supreme  Court,  is  of  the 
first  importance.  Common-law  questions  have  been  given  such 
prominence  as  their  importance  seemed  to  demand.  Conflicting 
authorities  have  been  brought  together,  in  some  instances  recon- 
ciled ;  in  others  the  weight  is  shown,  and  in  other  cases  our  limited 
space  has  only  permitted  us  to  hint  at  inviting  lines  of  discussion. 

The  many  important  subjects  embraced  in  this  book,  if  dis- 
cussed in  the  usual  style  of  text-book  law,  would  fill  volumes ;  and, 
in  order  to  compress  it  all  into  the  small  compass  of  this  volume, 
we  have  often  withheld  our  own  thoughts  and  arguments,  that  we 
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might  simply  cite  the  searcher  after  authority  to  its  highest 
source.  We,  therefore,  offer  this  work  to  the  busy  practitioner, 
hoping  that  it  may  prove  to  be  a  ready,  handy  and  reliable  help. 

T.  E.  BALLARD. 
EMERSON  E.  BALLARD. 


EXPLANATORY  NOTE. 


The  Revised  Statutes  of  1881,  and  the  acts  of  succeeding  Leg- 
islatures as  contained  in  Elliott's  Supplement  (1889),  so  far  as 
they  appertain  to  Real  Estate  Law  and  are  in  force,  have  been 
made  the  basis  of  this  work.  Where  a  section  of  statute  is  set 
out,  reference  is  made  to  its  original  section  number  in  these 
books,  and  the  volume  and  page  of  all  acts  since  1881  have  been 
given.  Where  there  is  more  than  one  section  upon  a  given  sub- 
ject, they  are  brought  together;  and  in  some  instances  the  di- 
vision into  sections  made  by  the  Legislature  and  preserved  in  the 
statutes,  being  more  arbitrary  than  logical,  has  been  disregarded, 
and  several  sections  grouped  together  under  an  appropriate  head ; 
but,  in  all  such  cases,  the  original  form  of  the  section  has  been  pre- 
served by  making  of  each  one  a  separate  paragraph.  By  the  use 
of  the  subjoined  table  any  one  having  the  number  of  a  section  of 
Revised  Statutes  (1881)  or  of  Elliott's  Supplement  (1889)  which 
is  any  where  treated,  is  immediately  referred  to  the  section  in  the 
text.  To  avoid  repetition,  it  has  been  our  aim,  so  far  as  possible, 
to  confine  the  consideration  of  a  subject  to  one  place  in  the  book, 
and  give  cross-references  to,  and  from,\indred  subjects.  All  ref-- 
erences  to  sections,  unless  otherwise  designated,  are  to  sections  in 
this  work.  References  to  authorities  are  made  to  pages,  unless 
the  contrary  is  stated.  Citations  to  Kent's  Commentaries  are  to 
the  1 2th  edition ;  to  Washburn  on  Real  Property,  4th  edition. 
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CHAPTER  I. 

DEFINITION  AND  OWNERSHIP. 

Sec.  1.    Definition. 

The  word  "land,"  and  the  phrases  "real  estate 
and  "real  property"  include  lands,  tenements,  and 
hereditaments.    (R.  S.  1285.    In  force  May  6,  1853.) 

Land  comprehends  all  things  real,  both  above  and  under  the 
surface  of  the  earth,  2  Bl.  Com.  17,  19;  Tiedeman  on  Real  Prop., 
§  2 ;  I  Wash,  Real  Prop.  3  ;  Boone  on  Real  Prop.,  §  i.  It  includes 
the  tenements  and  hereditaments,  59  Ind.  412.  Fences  are  a 
part  of  the  real  estate  upon  which  they  are  erected,  55  Ind.  470^ 
but  the  key  to  the  door  of  a  house  has  been  held  not  to  be  a  part 
of  the  real  estate,  5  Blkf.  417.  Water  is  real  estate,  33  Ind.  403 
(5  Am.  Rep.  224) ;  and  so  is  stone  piled  up  on  the  land,  84  Ky. 
257.  Under  some  circumstances,  the  shares  of  stock  in  a  corpora- 
tion may  be  treated  as  real  property,  i  O.  St.  350;  I  Wash. 
Real  Prop.  18.  And  where  money  is  directed  to  be  invested  in 
real  estate,  equity  will,  generally,  treat  it  as  real  property,  1 1  O. 
St.  290;  8  O.  St.  453;  I  Met.  (Ky.)  255 ;  14  B.  Mon.  (Ky.)  445. 
Growing  trees  are  real  estate,  73  Ind.  498  ;  Tiedeman  on  Real  Prop., 
§  9;  I  Wash.  Real  Prop.  13, 14;  87  Ind.  536;  46  Ind.  488  (15  Am. 
Rep.  295).  And,  generally,  manure  is  considered  part  of  the 
real  estate  upon  which  it  accumulates,  53  Ind.  131 ;  39  O.  St.  650; 
I  Wash.  Real  Prop.  1 8 ;  Tiedeman  on  Real  Prop.,  §  2 ;  Boone  on  Real 
Prop.,  §  12 ;  and  so  are  growing  crops  planted  by  the  owner  of  the 
soil,  I  Wash.  Real  Prop.  9.  As  to  whether  or  not  a  building  is 
real  estate,  will  often  depend  upon  the  contract  of  the  parties 
claiming  it,  or  the  circumstances  under  which  it  was  erected,  96  Ind. 
159(49  Am.  Rep.  152).  "A  dwelling  house  is  presumed  to  be 
realty  until  shown  to  be  personalty,"  85  Ind.  269;  71  Ind.  442. 
As  to  what  constitutes  a  house,  see  116  Ind.  200  (18  N.  E.  Rep. 
683),  and  authorities  there  cited. 
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Sec.  2.   Appurtenances  and  hereditaments. 

"  An  appurtenance  is  a  thing  belonging  to  another  thing  as 
principal,  and  passes  as  incident  to  the  principal  thing/*  29  O.  St. 
648.  It  includes  such  incorporeal  easements,  rights  or  privileges 
as  are  necessary  and  essential  to  the  proper  enjoyment  of  the 
estate  granted,  107  N.  Y.  384  (14  N.  E.  R.  283) ;  Boone  on  Real 
Prop.,  §  306.  And  whatever  belongs  to  the  land  granted,  Tiedeman 
on  Real  Prop.,  §  842.  But  it  does  not  include  other  land,  3  Wash. 
Real  Prop.'  394.  Upon  this  point,  see  9  West.  Rep.  744 ;  8  Cent. 
Rep.  233  ;  116  Pa.  St.  360.  A  race-way  to  a  mill  is  an  appur- 
tenance,  3  N.  H.  190(14  Am.  Dec.  346).  So  are  water  privileges,  81 
N.  Y.  557  ;  53  Cal.  135 ;  56  Cal.  1 1.  There  is  little,  if  any,  distinc- 
tion now  maintained  between  appurtenances  and  hereditaments ; 
both  words  are  often  used  to  designate  the  same  thing. 

Corporeal  hereditaments  consist  of  things  substantial,  which 
may  be  comprehended  under  the  term  land,  Anderson's  Diction- 
ary of  Law ;  Boone  on  Real  Prop.,  §  2 ;  Tiedeman  on  Real  Prop.,  § 
II.  An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing 
corporate,  or  concerning  or  annexed  to,  or  exercisable  within,  the 
same,  2  Blk.  Com.  20 ;  3  Kent  Com.  402 ;  2  Wash.  Real  Prop. 
271,  300;  Tiedeman  on  Real  Prop.,  §  11,  587;  Boone  on  Real 
Prop.,  §  2. 

Sec.  3.    Fixtures. 

Fixtures  are  those  things,  personal  in  their  nature,  which  be- 
come realty  by  reason  of  their  annexation  to  that  which  is  realty, 
Tiedeman  on  Real  Prop.,  §  3.  There  is  no  safe  and  well-defined 
rule  by  which  the  legal  character  of  such  property  can  always  be  de- 
termined. It  often  depends  as  much  on  the  relation  and  intention 
of  the  parties  as  on  the  manner  of  the  annexation  of  the  fixture, 
81  Ky.  117.  Application  of  the  thing  to  the  use  to  which  the 
realty  is  appropriated  is  also  an  important  test,  122  111.  487  (13 
N.  E.  Rep.  827);  117  Ind.  176  (19  N.  E.  Rep.  753);  4  Met.  (Ky.) 
358  (83  Am.  Dec.  475):  i  O.  St.  511  (59  Am.  Dec.  634).  The 
authorities  are  not  harmonious  as  to  when  a  given  thing  should, 
even  under  the  same  circumstances,  be  treated  as  a  fixture. 
After  referring  to  a  large  number  of  cases,  the  Supreme  Court  of 
Indiana  held  that  machinery  put  into  a  mill,  by  one  not  the 
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owner,  became  a  fixture,  and  passed  under  the  mortgage  then  on 
the  realty,  78  Ind.  521  (41  Am.  Rep.  593);  147  Mass.  500  (18  N. 
E.  Rep.  407);  99  Ind.  528 ;  45  O.  St.  300  (13  N.  E.  Rep.  493);  35 
Ind.  274;  15  O.  St.  451.  A  carding  machine  in  a  building,  but 
not  fastened  to  the  floor,  was  held  to  be  a  fixture,  3  Blkf.  1 1 1.  So 
were  portable  furnaces  in  a  house,  141  Mass.  557  (6  N.  E.  Rep. 
715).  Gas  and  water  pipes,  108  N.  Y.  495  (15  N.  E.  Rep.  544). 
Rails  in  a  fence,  55  Ind.  473;  5  Blkf.  556  (36  Am.  D.  556).  Furni- 
ture built  into  a  house,  42  Am.  Rep.  449,  note.  It  has  been  held 
that  machinery  which  is  not  a  permanent  improvement  to  the 
building  is  not  a  fixture,  140  Mass.  416  (5  N.  E.  Rep.  162).  On 
this  point,  see  65  Mo.  682 ;  81  111.  56;  44  Iowa,  57;  108  Mass. 
78;  26  Grat.  572;  76  Mo.  72;  47  Iowa  439;  11  Am.  Rep.  314, 
note.  Furnaces  used  for  heating  buildings  have  been  held  not  to 
be  fixtures,  108  Mass.  191;  14  Bush  (Ky.)3i  (29  Am.  Rep.  402); 
123  Mass.  47;  49  Pa.  St.  402;  81  N.  Y.  38  (37  Am.  Rep.  471); 
36  N.  J.  Eq.  61.  .  Machinery  which  supplies  the  motive  power 
is  more  usually  held  to  be  a  fixture,  45  O.  St.  289  (13  N.  E. 
Rep.  496).  See  9  N.  E.  Rep.  35,  note^  and  5  N.  E.  Rep.  162,  note. 
Machinery  adapted  to  use  in  any  building  does  not  necessarily 
become  a  fixture  by  being  fastened  in  a  building,  140  Mass.  21  (i 
N.  E.  Rep.  750).  See  i  Wash.  Real  Prop.  24,  26;  i  Story  Eq.  710. 
Saw  and  grist  mills  have  been  held  not  to  be  fixtures,  85  Ind.  269; 
55  Ind.  188;  18  Ind.  233.  So  have  boilers  and  engines,  140  Mass. 
416  (s  N.  E.  Rep.  161);  127  111.637  (21  N.  E.  Rep.  202).  And  also 
ice-houses,  22  N.  E.  Rep.  634.     See  Mortgages. 

OWNERSHIP  OF  REAL  PROPERTY. 

Sec.  4.   Aliens. 

All  aliens  residing  in  the  State  of  Indiana,  who 
shall  have  declared  their  intentions  to  become 
citizens  of  the  United  States,  conformably  to  the 
laws  thereof,  may  acquire  and  hold  real  estate  in 
like  manner  as  citizens  of  this  State. 

All  other  aliens  may  take  and  hold  land  by  devise 
and  descent  only,  and  may  convey  the  same  at  any 
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time  within  five  years  thereafter,  and  no  longer,  and 
all  land  so  left,  and  remaining  unconveyed  at  the 
end  of  five  years,  shall  escheat  to  the  State. 

Nothing  herein  contained  shall  prevent  the  holder 
of  any  lien  upon  or  interest  in  real  estate  heretofore 
acquired,  from  taking  a  valid  title  to  the  real  estate 
in  which  he  has  such  interest,  or  upon  which  he  has 
such  lien.  (E.  S.  668,  669,  670.  In  force  March 
9.  1885.) 

This  statute  probably  repeals  section  2967  of  Rev.  Stat.;  and 
doubtless  modifies  sections  2507  and  2918  of  Rev.  Stat.  See 
/fosiy  section  6. 

Sec.  6.    Aliens  at  common  law. 

At  common  law,  an  alien  could  not  acquire*  title  to  real  estate 
by  descent,  2  Kent  Com.  54 ;  2  Black.  Com.  249 ;  i  Par.  Con. 
396 ;  Boone  Real  Prop.,  §  269.  He  could  neither  take  by  inheritance 
nor  transmit  by  descent,  27  Ind.  46 ;  i  Ind.  236 ;  6  Blkf.  341  ;  I 
Chit.  Con.  400.  He  might  purchase,  but  he  was  exposed  to  the 
danger  of  having  his  title  divested  by  the  State,  2  Kent  Com.  61; 
II  Wheat.  332 ;  4  Ala.  99  ;  6  T.  B.  Mon.  259.  See  2  Cal.  558 ;  8 
Met.  290 ;  26  Cal.  455  ;  10  Otto  208  ;  7  N.  H.  475.  As  to  the 
effect  of  the  alienage  of  the  father  upon  children,  see  80  N.  Y. 
171.  It  seems  that  the  State  ought  to  be  estopped  to  assert  the 
alienage  of  one  to  whom  she  had  conveyed  land  for  a  valuable 
consideration,  7  Wend.  367 ;  3  Pick.  224 ;  20  Johns.  707 ;  5  Cow. 
314;  and  land  conveyed  by  the  United  States  to  an  alien  would 
not  revert  back,  but  would  escheat  to  the  State,  18  Ala.  565.  The 
title  of  an  alien  or  his  right  to  convey  can  be  questioned  only  by 
the  State,  Boone  Real  Prop.,  §  287;  74  Ind.  252.  As  to  who  are 
aliens,  see  i   Kent  Com.  73;  2  Kent  Com.  51,  57;  i  Par.  Con. 

396. 

Sec.  6.    Alien  widow. 

The  alienage  of  any  woman  shall  not  bar  her 
right  to  one-third  of  her  husband's  lands,  if  her  hus- 
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band  was  a  citizen  of  the  United  States,  or  if,  being 
an  alien,  he  had  complied  with  the  laws  of  this  State 
to  entitle  him  to  hold  lands.  (R.  S.  2507.  In  force 
May  6,  1853.) 

Under  the  provisions  of  section  4,  supra^  the  alien  widow 
would  probably  be  required  to  convey  the  land  before  the  expira- 
tion of  five  years,  or  it  would  escheat  to  the  State. 

Sec.  7.   Alienism  not  to  defeat  title. 

No  title  of  any  resident  inhabitant  of  this  State, 
who  was  in  actual  possession  of  any  lands  on  the 
first  day  of  November,  1851,  or  at  any  time  pre- 
vious, nor  of  any  person  holding  under  such  resi- 
dent, shall  be  defeated  or  prejudiced  on  account  of 
his  own  alienism  or  the  alienism  of  any  other  per- 
son  through  whom  his  title  may  have  been  derived. 
(R.  S.  2918.     In  force  May  6,  1853.) 

Sec.  8.    Corporations. 

By  the  statutes  of  Indiana,  most  corporations  are  especially 
authorized  to  purchase,  hold  and  dispose  of  real  estate  for  the 
purposes  connected  with  their  business.  Agricultural  societies, 
Rev.  Stat.  §§  2620,  2621,  2632,  2634;  Banks,  Id.  §§  2695,  2726, 
2728;  Benevolent  institutions,  Id.  §  2825;  Building  and  loan 
associations,  Id.  §§  3408,  3409,  3416,  3417;  Camp-meetings,  Id. 
§  3423  ;  Educational  and  religious  societies,  Id.  §§  3434, 3458, 3463  ; 
Horticultural  societies.  Id.  §  3490 ;  Town  building  company.  Id. 
§§3499, 3501 ;  Canal  companies,  Id.  §  3570 ;  Water-works  companies, 
Id.  §  3581 ;  Churches,  Id.  §§  3599,  3601,  3609,  361 1,  3616,  3617  ; 
Gravel-road  companies,  Id.  §§  3629,  3647,  3659,  3663 ;  Hydraulic 
companies^  Id.  §  3699;  Insurance  companies,  Id.  §§  3718,  3745 ; 
Library  company,  Id.  §  3808 ;  Lodges  and  societies.  Id.  §§  3816, 
3826,  3828,  3840 ;  Manufacturing  and  mining  companies.  Id. 
§§  3853,  3871,3879;  Patrons  of  husbandry.  Id.  §  3881 ;  Railroads, 
Id.  §§  3886,  3900,  3901,  3903-3909»  3938»  3947»  395 1 ;   Navigation 
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companies,  Id.  §  4109,  41 15 ;  Steam-packet  companies,  Id.  §  4135; 
Street  railway  companies.  Id.  §  4145 ;  Telegraph  companies,  Id. 
§§  4166,  4168 ;  Telephone  companies,  Id.  §§  4187,4188 ;  Tobacco 
warehouse  companies.  Id.  §4196 ;  Deaf  and  dumb  asylum,  Elliott's 
Sup.,  §  465 ;  School  for  feeble-minded.  Id.  §§  495,  5oi2 ;  Insane 
hospitals.  Id.  §§  523, 571 ;  Soldiers*  and  Sailors'  orphans' home,  Id. 
§  580;  Building,  loan  and  savings  associations.  Id.  §§  841, 842, 850 ; 
Fair  associations.  Id.  §§  902, 907, 910, 914 ;  Gymnastic  associations. 
Id.  §  920 ;  Religious  bodies.  Id.  §  933  ;  Health  resorts.  Id.  §  959 ; 
Insurance  companies.  Id.  §§971,  1036:  Water-works  companies, 
§§  II 30,  1 132,  1 133;  Schools  and  colleges.  Id.  §  13 16;  Voluntary 
associations.  Rev.  Stat.,  §  3504,  Elliott's  Sup.,  §§  942, 952.  A  deed 
to  a  voluntary  association  passes  title  to  the  individuals  compos- 
ing the  society,  140  Mass.  31  (2  N.  E.  Rep.  688).  A  county  can 
take  real  estate  by  devise,  16  O.  St.  354.  At  common  law,  cor- 
porations could  take,  hold  and  dispose  of  real  property,  for  pur- 
poses not  inconsistent  with  the  object  of  their  creation,  Boone  on 
Real  Prop.,  §  19.  It  is  held  that  banking  corporations  have  no 
general  powers  to  purchase  real  estate,  81  Ky.  5.  A  national 
bank  may  obtain  real  estate  by  virtue  of  a  mortgage  taken  by  it 
to  secure  a  pre-existing  debt,  45  O.  St.  152  (12  N.  E.  Rep.  439). 
They  may  also  accept  real  estate  in  payment  of  a  debt  or  buy  it 
in  at  judicial  sales,  had  on  judgments  and  decrees  held  by  the 
bank,  90  Ind.  335  ;  78  Ind.  21 ;  70  Ind.  106.    See  6  Ind.  232. 

Sec.  9.  Title. 

Title  is  defined  to  be  the  means  whereby  the  owner  of  lands 
hath  the  just  possession  of  his  property,  2  Blk.  Com.  194 ;  Boone 
Real  Prop.,  §  246.  As  to  the  several  degrees  of  title,  see  chaptei 
on  Estates.  The  ultimate  source  of  all  title  is  the  government, 
3  Kent  Com.  377  to  400,  and  authorities  there  collated.  A  "good 
and  sufficient"  title  is  one  that  can  be  traced  to  the  government, 
I  A.  K.  Marsh.  297.  One  cannot  pass  a  better  title  than  he  pos- 
sesses, I  Par.  Con.  520.  A  warranty  deed  from  one  in  posses- 
sion of  real  estate  is  prima  facie  proof  of  title,  98  Ind.  32 ;  1 19 
Ind.  172  (21  N.  E.  Rep.  474).  Where  both  parties  claim  from  a 
common  source  of  title,  it  is  sufficient  for  either  to  trace  his  title 
to  such  common  source,  117  Ind.  270(19  N.  E.  Rep.  572);  78  Ind. 
384.    Where  no  possession  is  shown,  title  must  be  traced  to  the 
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government,  83  Ind.  84;  47  Ind.  498  ;  107  Ind.  404  (8  N.  E.  Rep. 
279).  Proof  of  possession,  under  claim  of  ownership,  is  evidence 
of  a  fee-simple  title,  7  N.  E.  Rep.  60.  Title  need  not  always  be 
proved  exactly  as  pleaded,  i  Bibb  (Ky.)  511.  Parol  proof  of 
title,  if  heard  without  objection,  is  sufficient,  59  Ind.  353;  or  if 
the  title  claimed  originated  in  prescription,  23  Ind.  JJ ;  possession 
under  a  deed  which  purports  to  convey  title  is  evidence  of  title 
22  N.  E.  Rep.  894.  A  decree  directing  a  conveyance  to  be  made 
to  a  complainant  does  not  invest  him  with  title  until  the  convey, 
ance  is  executed,  12  B.  Mon.  (Ky.)  450, 


CHAPTER  II. 

ESTATES. 

Sec.  10.   Definition  of  estate— Kinds. 

The  term  estate,  in  its  general  sense,  includes  the  interest  which 
one  has  in  property,  either  real  or  personal,  Boone  on  Real  Prop., 
§  13;  Bouvier's  Law  Diet.,  tit.  Estate;  3  Cranch  97;  16  Johns. 
587;  Anderson's  Law  Diet.,  tit.  Estate.  See  9  Cow.  81 ;  33  Miss. 
195  ;  4  Met.  (Mass.)  178;  6  Met.  (Mass.)  322;  but,  in  its  strict 
signification,  it  means  the  degree,  quantity,  nature  and  extent 
of  interest  which  one  has  in  real  property,  Bouvier's  Law  Diet.; 
Anderson's  Law  Diet. ;  2  Bl.  Com.  103  ;  i  Wash.  Real  Prop.  70  ; 
Boone  on  Real  Prop.,  §  13;  5  Denio,  40.  The  innovations  by 
statute  render  the  ancient  classification  of  estates  inapplicable  in 
many  respects — however,  we  may  note  that  primarily  estates  are 
divided  upon  the  basis  of  quantity  and  quality,  Boone  on  Real 
Prop.,  §  14;  2  Bl.  Com.  103.  By  quantity  it  being  meant  the 
duration  and  extent  of  the  interest,  2  Bl.  Com.  103,  and,  by 
quality,  the  nature  and  manner  of  holding  with  respect  to  the 
number  and  connection  of  the  owners,  2  Bl.  Com.  103,  178. 
Estates  differing  widely  in  duration  and  extent  are  subdivided 
into  freehold  and  less  than  freehold,  2  Bl.  Com.  103 ;  i  Wash. 
Real  Prop.  71.  A  freehold  is  any  estate  of  land  of  inheritance 
or  for  life,  2  Bl.  Com.  104;  4  Kent  Com.  23.  It  must  at  least 
last  during  the  life  of  some  one,  Tiedeman  on  Real  Prop.,  §  26 ; 
Boone  on  Real  Prop.,  §  14;  2  Bl.  Com.  386;  4  Kent  Com.  23. 
Estates  less  than  freehold  are  sometimes  referred  to  as  leaseholds 
and  include  estates  for  years,  at  will  and  at  sufferance,  Tiede- 
man on  Real  Prop.,  §  26;  2  Bl,  Com.  139.  For  consideration  of 
such,  see  chapter  on  Landlord  and  Tenant. 

Sec.  11.    Estates-tail  abolished. 

Estates-tail  are  abolished;  and  any  estate  which, 
according  to  the  common  law,  would  be  adjudged  a 

(8) 
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fee-tail,  shall  hereafter  be  adjudged  a  fee-simple;  and 
if  no  valid  remainder  shall  be  limited  thereon,  shall 
be  a  fee-simple  absolute.  (R.  S.  2958.  In  force 
May  6,  1853.) 

In  ancient  times,  at  common  law,  it  was  customary  to  grant 
an  estate  to  one  and  to  particular  heirs.  Such  estates  were  known 
as  fees-conditional;  and  so  soon  as  the  class  of  heirs  mentioned 
came  into  being,  the  nature  of  the  estate  changed  and  became 
a  fee-simple.  This  result  produced  much  dissatisfaction  among 
the  landed  gentry  desiring  to  fix  the  descent  of  their  estates ; 
hence,  in  the  reign  of  Edward  I,  the  statute  "  De  Donis  Condi- 
tionalibus "  was  passed,  whereby  the  estates  known  as  fees-con- 
ditional were  made  inalienable  under  any  circumstances.  Such 
estates  were  then  called  estates-tail,  Tiedeman  on  Real  Prop., 
§§45-52 ;  I  Wash.  Real  Prop,,  92-1 13  ;  2  Bl.  Com.  106- 1 19 ;  4  Kent 
Com.  12-22.  See  12  Ohio  471 ;  17  O.  St.  444;  12  B.  Mon.  (Ky.) 
651;  Boone  on  Real  Prop.,  §§  23-32;  115  Ind.  150  (17  N.  E. 
R.  282 ;  7  Am.  S.  Rep.  420,  and  note).  The  text-books  cited 
give  extended  consideration  of  estates-tail,  but  that  is  rendered 
unnecessary  here  by  the  statute  abolishing  them.  Estates-tail 
were  introduced  into  this  country  as  a  part  of  the  common  law  ; 
but  they  were  soon  regarded  with  disfavor,  and  the  tendency  has 
been  toward  their  abolishment,  Boone  Real  Prop.,  §  32 ;  i  Wash. 
Real  Prop:  111-113  ;  4  Kent  Com.  14,  In  Ohio,  they  are  to  some 
extent  recognized,  17  O.  St.  447.  But  by  statute  they  became 
estates  in  fee-simple  to  the  issue  of  the  first  donee  in  tail,  24 
O.  St.  416;  27  O.  St.  86.  Kentucky  has  a  statute  somewhat 
similar  to  ours,  General  Statutes,  chapter  63,  §  8  (Bullitt  and  Fe- 
land's  edition,  1888).  Our  statute  absolutely  abolishes  estates- 
tail,  and  a  conveyance  to  A  and  to  the  heirs  of  her  body  by  B 
passes  a  fee-simple,  27  Ind.  484;  109  Ind.  476  (9  N.  E.  R.  919; 
58  Am.  Rep.  425);  50  Ind.  542.  The  same  is  held  under  the 
Kentucky  statute,  83  Ky.  440;  8  Bush  (Ky.)  523.  Our  statute 
seems  to  contemplate  the  creation  of  a  remainder  limited  upon 
a  fee-simple,  which  was  contrary  to  the  common  law,  50  Ind.  549; 
2  Bl.  Com.  164. 
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Sec.  12.   Fee-simple. 

A  fee-simple  is  the  highest  estate  known  to  the  law,  2  Bl.  Com. 
104;  4  Kent  Com.  5  ;  i  Wash.  Real  Prop,  yy ;  95  Ind.  167.  It  may 
be  defined  an  estate  in  lands  given  to  a  man  and  to  his  heirs  al> 
solutely,  without  any  end  or  limitation  put  on  the  estate,  i  Wash, 
Real  Prop,  yy ;  2  Bl.  Com.  104.  The  expressions  "  fee,"  "  fee 
simple,"  and  "  fee-simple  absolute,"  may  be  used  interchangeably, 
Tiedeman  on  Real  Prop.,  §  36 ;  i  Wash.  Real  Prop.  76 ;  14  Cal. 
631.  It  imports  absolute  ownership  with  power  of  disposal  and 
subject  to  existing  laws  of  descent  in  the  absence  of  a  previous 
disposition.  A  perpetual  leasehold  estate  is  not  a  fee-simple,  42 
O.  St.  185  ;  see  31  O.  St.  470. 

Sec.  13.    Creation  of  estates  in  fee. 

At  common  law,  the  word  "  heirs"  in  a  conveyance  was  abso* 
lutely  essential  to  the  creation  of  a  fee-simple  estate,  Tiedeman 
on  Real  Prop.,  §  37;  Boone  on  Real  Prop.,  §  16 ;  Malone's  Real 
Prop.  Trials  175;  i  Blk.  137;  35  Ind.  474;  i  Wash.  Real  Prop. 
52;  41  O.  St.  367.  See  3  Johns.  388;  3  Am.  Dec.  545;  i  Vt. 
303  (18  Am.  Dec.  680);  2  Duvall  (Ky.)  547;  i  Sharswood  &  Budd's 
Leading  Cases  on  Real  Prop.  53,  and  cases  there  cited  ;  140  Mass. 
229  (3  N.  E.  R.  206) ;  but  there  were  exceptions  to  this  rule,  8 
Ind.  391.  Sections  65  and  75  render  use  of  word  ''heirs"  wholly 
unnecessary  to  create  a  fee-simple,  8  Ind.  391;  82  Ind.  566;  7  Blkf. 
488.  See  §  65,  post.  Even  a  quitclaim  deed,  in  which  the  grantor 
uses  the  words  "release,  remise  and  forever  quitclaim,"  passes 
a  fee,  30  Ind.  154  (95  Am.  Dec.  676).  A  deed  containing  apt 
terms  to  convey  a  fee  must  be  held  to  have  that  effect,  a  con- 
trary intention  not  appearing,  39  O.  St.  41 ;  see  §  75.  A  convey, 
ance  to  a  church,  specifying  no  use  or  condition  passes  fee,  88 
Ind.  211.  And  a  deed  to  one  with  condition  that  if  a  grantee 
should  die  leaving  no  child  or  children,  the  lands,  or  funds  real- 
ized from  sale  thereof,  should  descend  to  lawful  heirs  of  grantor, 
was  held  to  pass  fee-simple,  115  Ind.  150(17  N.  E.  R.  282 ;  7  Am. 
St.  Rep.  420).  Restrictions  upon  alienation  of  fees  are  contrary 
to  their  nature,  Boone  on  Real  Prop.,  §  17  ;  7  B.  Mon.  (Ky.)  605  ; 
see  Conditional  Estates,  and  for  defeasible  and  indefeasi- 
ble fee,  see  8  B.  Mon.  (Ky.)  616;  12  Bush  (Ky.)  89,  97;  8  Id.  434, 
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636;  12  B.  Mon.  (Ky.)  69;  14  Id.  533.  As  to  whether  a  fee  can 
not  be  limited  upon  or  after  a  fee,  see  7  B.  Mon.  (Ky.)  606;  13 
Ind.  337  ;  14  B.  Mon.  533.  For  particular  cases  in  regard  to  cre- 
ation of  estate  in  fee  by  deed,  see  14  Ind.  592 ;  60  Ind.  334 ;  15  B. 
Mon.  (Ky.)  282;  82  Ky.  107;  83  Ky.  440;  11  O.  352.  Much 
confusion  in  respect  to  whether  an  estate  in  fee  passes  often  arises 
in  cases  of  wills,  where  testators  seek  to  impose  their  desires 
upon  the  living,  after  they  are  dead,  see  §  324.  See  also  note 
on  Shelley's  case,  next  section.  The  fee-simple  of  all  lands 
must  abide  somewhere,  2  Bl.  Com.  107,  175 ;  yet  sometimes  the 
fee  may  be  in  abeyance,  2  Bl.  Com.  107 ;  Boone  on  Real  Prop., 
§  18. 

Sec.  14.    Shelley's  case. 

Perhaps  there  is  no  subject  in  the  law  of  real  property  of  equal 
importance  about  which  so  little  is  understood  as  the  applica- 
tion of  the  rule  in  Shellafys  case — ^a  case  decided  in  1581  by  Lord 
Francis  Coke  (i  Coke  104),  and  in  which  the  rule  was  first  clearly 
and  authoritatively  declared.  Briefly,  it  may  be  stated  thus :  that 
if  an  estate  for  life,  or  any  freehold  estate,  be  given  to  one  with 
remainder  to  his  heirs,  the  first  taker  shall  be  held  to  have  the 
fee,  and  the  heirs  will  take  by  descent  and  not  by  purchase. 
Tiedeman  on  Real  Prop.,  §  433 ;  Anderson's  Law  Diet. ;  4  Kent 
Com.  214 ;  2  Wash.  Real  Prop.  596  ;  Boone  on  Real  Prop.,  §  180; 
the  effect  of  the  rule  being  that  the  first  taken  has  an  absolute 
fee  with  power  of  disposition,  and  the  heirs  take  by  descent  only 
in  case  no  previous  disposition  has  been  make  by  first  taker,  Tiede- 
man on  Real  Prop.,  §433.  The  rule  is  probably  older  than  Shel- 
ley's case,  4  Kent  Com.  215  ;  2  Wash.  Real  Prop.  597.  It  forms 
a  part  of  the  common  law  of  every  State  until  abrogated  by 
statute,  9  Yerger  (Tenn.)  209  (30  Am.  Dec.  400) ;  Boone  on  Real 
Prop.,  §  180;  2  Wash.  Real  Prop.  605  ;  but,  in  many  States,  it 
has  been  entirely  abolished  or  limited  in  its  application,  2  Wash. 
Real  Prop.  605  ;  Tiedeman  on  Real  Prop.,  §  433 ;  Anderson's 
Law  Diet.,  tit.  Shelley's  case;  30  Am.  Dec.  415,  note.  In 
Ohio  it  does  not  prevail  as  to  wills,  5  Ohio  465;  12  Id.  471. 
See  15  Id.  559.  It  does  not  prevail  in  Kentucky,  81  Ky.  351  ; 
14  B.  Mon.  458.  See  Id.  570;  11  B.  Mon.  261.  It  has  been 
the  subject  of  criticism  in  Indiana,  26  Ind.  251,  259,  although 
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it  is  the  law  of  this  State,  109  Ind.  476  (9  N.  E.  R.  919 ;  58 
Am.  Rep.  425);  26  Ind.  251 ;  45  Ind.  296;  23  Ind.  28;  35  Ind. 
262;  99  Ind.  192;  102  Ind.  76(1  N.  E.  R.  202;  56  Am.  Rep. 
645).  It  may  be  stated,  generally,  that  the  rule  in  Shelley  s  cast 
always  has  for  its  object  the  making  of  an  estate  in  fee  out  of 
what  would  otherwise  be  a  less  estate  ;  and  it  has  been  held  to  ap- 
ply to  the  following,  among  similar  provisions,  in  the  instrument 
creating  the  estate :  to  "A  and  his  heirs  forever,"  109  Ind.  476 
(9  N.  E.  R.  919  ;  58  Am.  Rep.  425);  to  B  "  to  be  for  his  use  his 
life,  and  then  to  fall  to  his  heirs,"  26  Ind.  251 ;  35  Ind.  116;  118 
111.  472  (8  N.  E.  R.  835).  See  44  Md.  251 ;  49  Id.  202  ;  58  Ga.  15. 
Rents  and  profits  to  M.  until  his  youngest  child  becomes  of  age, 
and  then  fee-simple  to  him  and  his  heirs,  vests  fee-simple  upon 
happening  of  contingency,  99  Ind.  190  (50  Am.  Rep.  82);  life  es- 
tate to  devisee,  with  remainder  to  other  devisees  and  their  heirs, 
108  Ind.  506  (9  N.  E.  R.  467);  to  C  for  life  and  descend  to  the 
heirs  of  her  body,  35  Ind.  262.  See  13  N.  J.  177;  41  Pa.  St.  290; 
87  Id.  248 ;  to  B  "  in  trust  for  the  use  of  his  heirs  at  law,"  Boone 
Real  Prop,,  §  180  c.  53  Pa.  St.  21 1 ;  to  one  during  life,  and  then  to 
her  eldest  male  heir,  10  R.  I.  509  ;  15  Md.  160.  At  common  law 
the  use  of  the  word  "  heirs  "  was  held  necessary  in  order  for  the 
rule  to  apply,  35  Ind.  478;  Tiedeman  on  Real  Prop.,  §434;  i 
Vroom(N.  J.)  505.  And  it  was  held  that,  a  deed  to  A  "for  life,  and 
to  her  children  and  assigns  forever,"  the  rule  did  not  apply,  i  Ind. 
107.  The  word  "children"  is  usually  construed  as  a  word  of  pur- 
chase, and  not  of  limitation,  Id.  5  Ind.  285;  46  Ind.  524; 
99  Ind.  255  ;  the  words  "issue"  and  "  lawful  issue"  may  be  so  far 
regarded  as  synonymous  with  "  heirs  of  body"  as  to  make  the 
rule  applicable,  56  Ind.  12  ;  45  Ind.  297  ;  Tiedeman  on  Real  Prop., 
§434;  a  devise  to  M.  "for  and  during  his  natural  life,  and  then 
fee  to  his  lawful  issue  .  .  .  and  upon  dying  without  issue, 
to  his  heirs"  vests  fee  in  M,  45  Ind.  295.  The  rule  applies  to 
both  personalty  and  realty,  46  Ind.  13S  ;  9  Yerger  (Tenn.)  209  (30 
Am.  Dec.  400);  34  Ala.  379.  See  26  Ind.  251.  It  maybe  applied 
to  executed  trusts,  62  Ind.  583  ;  2  Wash.  Real  Prop.  601  ;  but 
not  to  executory,  62  Ind.  583  ;  26  Ind.  252.  In  the  application  of 
this  rule  to  devises,  courts  have  met  with  no  little  difficulty — a 
strict  application  of  the  rule  often  overthrowing  the  evident  in- 
tention of  a  testator,  which  should  be  the  pole-star  of  construe- 
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tion,  §  323  ;  99  Ind.  252 ;  91  Ind.  221  (46  Am.  Rep.  591);  96  Ind. 
386.  And  there  are  cases  holding  that  the  rule  will  be  applied 
even  to  destroy  the  presumed  or  apparent  intention  of  the  tes- 
tator, where  the  necessary  technical  words  are  used,  35  Ind.  116; 
26  Ind.  251 ;  45  Ind.  295  ;  86  Pa.  St.  240 ;  64  Id.  15  ;  109  Ind.  476 
(9  N.  E.  R.  919;  58  Am.  Rep.  425).  But  the  better  authority  is 
to  the  effect  that  the  rule  will  not  be  applied  to  override  the  mani- 
fest and  clearly  expressed  intention  of  the  testator,  82  Ind.  568 ; 
99  Ind.  251  ;  5  Ind.  283;  26  Ind.  251 ;  23  Ind.  25;  59  Ind.  528; 
109  Ind.  1 59  (8  N.  E.  R.  917).  No  rule  universally  applicable  can  be 
laid  down  on  this  subject,  owing  to  various  and  different  wording 
of  wills.  For  a  general  consideration  of  the  historj',  and  element- 
ary principles  governing  the  application  of  the  rule  in  Shelley  5 
case^  see  2  Wash.  Real  Prop.  596-607 ;  Boone  on  Real  Prop., 
§  680;  Tiedeman  on  Real  Prop.,  §§433,434;  4  Kent  Com.  214- 
233.  For  application  to  particular  cases,  see  14  Ind.  592 ;  23  Ind. 
25;  35  Ind.  332,  478;  59  Ind.  528;  99  Ind.  192;  104  Ind.  596  (4 
N.  E.  R.  167);  102  Ind.  76  (i  N.  E.  R.  202;  52  Am.  Rep.  645);  46 
Ind.  524;  69  Ind.  558;  27  Ind.  484;  12  O.  471  ;  122  111.  317  (13 
N.  E.  R.  505). 

Sec.  15.   Life  estate. 

A  life  estate  may  be  defined  as  a  free-hold  estate,  not  of  in- 
heritance, limited  by  one  or  more  lives,  or  to  the  happening  or 
not  happening  of  some  uncertain  event,  which  might  not  happen 
during  the  life  or  lives,  Anderson's  Law  Diet.;  Boone  on  Real 
Prop.,  §  33 ;  Tiedeman  on  Real  Prop.,  §  60 ;  i  Wash.  Real  Prop. 
114.  See  34  Me.  151 ;  24  Wend.  201.  The  highest  form  of  such 
an  estate  is  that  which  is  to  last  during  the  life  of  the  grantee ; 
but  it  may  be  created  for  the  life  of  another  or  for  the  joint  lives 
of  the  life-tenant  and  another,  Tiedeman  on  Real  Prop.,  §  60 ;  i 
Wash.  Real  Prop.  114.  The  tendency  of  our  law  has  been  to 
favor  the  creation  of  estates  in  fee-simple  rather  than  limited 
estates;  and,  with  the  exception  of  a  few  provisions  in  the  law  of 
descent,  life  estates  seldom  arise  except  when  created  by  particu- 
lar grant.  The  following  provisions  have  been  held  to  create  a 
life  estate:  "that  B  is  to  have  the  privilege  of  a  support  off  of 
said  lands  during  his  life-time,  without  incumbrance,"  72  Ind.  343 ; 
at  the  conclusion  of  a  deed,  "  N.  B. — Now  the  foregoing  deed  of 
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conveyance  is,  and  forever  shall  be,  with  this  express  condition, 
that  the  foregoing  described  parcel  of  land  shall,  at  the  death  of 
said  A,  the  grantee,  be  forever  thereafter  in  B  and  C ;  and  they, 
the  said  6  and  C,  are  the  only  heirs  contemplated  or  included  in 
the  foregoing  deed  of  conveyance,"  29  Ind.  475 ;  to  I,  C  and  M 
C,  and  that  "  after  the  decease  of  said  I  C  and  M  C,  the  said 
property  to  be  equally  divided  between  the  heirs  of  I  C  and  the 
heirs  of  M  C ;  if  the  said  I  C  shall  die  before  his  wife,  she  is  to  hold 
the  property  until  her  death ;  and  provided  M  C  shall  die  first, 
then  I C  is  to  hold  said  property  until  his  death ;  and  at  the  death  of 
both  it  is  to  be  divided  as  above  stated,"  104  Ind.  596  (4  N.  E.'  R. 
167);  see  3  Bibb  (Ky.)236. 

A  deed  from  father  to  son,  the  son  to  have  "his  support"  off  the 
farm  for  life  and  "  rents  and  profits."  At  his  death  "  my  grand- 
children are  to  have  same,  in  fee-simple,  after  my  death.  Heldy 
son  took  life  estate,  116  Ind.  171  (18  N-  E.  R.  389). 

A  conveyance  to  F,  "  to  have  and  to  hold  during  his  life,  and 
at  his  death  to  his  heirs  by  blood,"  was,  under  a  Kentucky 
statute,  held  to  create  a  life  estate,  83  Ky.  417 ;  see  6  Bush  (Ky.) 
519.  A  life  estate  may  arise  in  personalty,  and  in  such  cases  the 
life-tenant  is  allowed  the  use  thereof,  but  has  no  power  of  dis- 
position, except  the  same  is  expressly  given,  109  Ind.  427  (10  N. 
E.  R.  296);  6  B.  Mon.  (Ky.)  37.  As  to  rights  and  liabilities  of 
life-tenant  in  respect  to  use  of  land,  see  Emblements  and  Esto- 
vers, §749;  Waste,  §  817;  73  Ind.  43.  Without  power  given  he 
cannot  create  an  obligation  which  will  become  a  lien  upon  the  land 
after  his  death,  71  Ind.  455.  He  is  entitled  to  the  rents  and  profits, 
4  Kent  Com.  73,  5  Litt.  (Ky.)92;  12  S.  C.  422.  See  56  Miss. 
352  ;  82  Pa.  St.  125.  As  to  his  power  to  work  mines,  see  16  N.  J. 
Eq.  248  ;  10  Pick.  460;  i  Cow.  460;  19  Pa.  St.  324;  31  Id.  44;  24 
Id.  162;  41  Id.  357;  85  Id.  344;  32  N.  J.  Eq.  96,  603.  As  to 
repairs,  see  17  N.  J.  Eq.  59,  504;  19  Id.  120;  24  N.  H.  517;  12 
S.  C.  422.  As  to  conveyance  by  life-tenant,  see  Forfeiture,  §  773. 
See  generally  upon  life  estates :  Boone  on  Real  Prop.,  §§  33-43  ; 
Tiedeman  Real  Prop.,  §§  60-82  ;  i  Wash.  Real  Prop.  1 14-161  ;  4 
Kent  Com.  24-28,  73-84;  2  Bl.  Com.  1 19-123;  144  Mass.  542 
(11  N.  E.  R.  762);  3  B.  Mon.  (Ky.)  404.  In  this  State  they 
are  most  frequently  created  by  will,  see  §  326.  A  life  es- 
tate may  be  created  in  a  term  of  years,  with  or  without  the 
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intervention   of   a  precedent   estate,   and   a   remainder  limited 
thereon,  sec.  i6. 

Sec.  16.    Future  estates. 

A  freehold  estate,  as  well  as  a  chattel-real,  may 
be  created  to  commence  at  a  future  day ;  and  an  es- 
tate for  life  may  be  created  in  a  term  of  years,  with 
or  without  the  intervention  of  a  precedent  estate, 
and  a  remainder  limited  thereon  ;  a  remainder  of  a 
freehold  or  a  chattel-real,  either  contingent  or  vested, 
may  be  created,  expectant  on  the  determination  of  a 
term  of  years.     (R.  S.  2959.     In  force  May  6,  1853.) 

Prior  to  the  enactment  of  this  statute,  a  deed  which  attempted 
to  create  a  freehold  estate  to  commence  in  the  future,  without 
a  particular  estate  to  support  it,  was  invalid,  io6  Ind.  580  (5  N. 
E.  R.  727) ;  and,  by  virtue  of  this  statute,  such  an  estate  may  be 
created  to  commence  in  the  future,  Id.  40  Ind.  83.  At  common 
law,  a  remainder  amounting  to  a  freehold  estate  could  not  be 
limited  on  an  estate  for  years,  or  any  other  particular  estate,  less 
than  a  freehold,  2  Bl.  Com.  171 ;  Boone  Real  Prop.,§  176  c.  2  Vem. 
754;  3  Barb.  Ch.  304.  At  common  law,  no  estate  less  than  a 
freehold  could  support  a  contingent  remainder,  2  Bl.  Com.  171 ; 
but,  by  virtue  of  this  section,  it  may  follow  upon  the  determina- 
tion of  an  estate  for  years. 

Sec.  17.    Suspension  of  the  power  of  alienation. 

The  absolute  power  of  alienating  lands  shall  not 
be  suspended  by  any  limitation  or  condition  what- 
ever, contained  in  any  grant,  conveyance  or  devise, 
for  a  longer  period  than  during  the  existence  of  a 
life  or  any  number  of  lives  in  being  at  the  creation 
of  the  estate  conveyed,  granted,  devised,  and  there- 
in specified,  with  the  exception  that  a  contingent 
remainder  in  fee  may   be   created   on  a  prior  re- 
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mainder  in  fee,  to  take  efifect  in  the  event  that  the 
person  or  persons  to  whom  the  first  remainder  is 
limited  shall  die  under  the  age  of  twenty-one  years, 
or  upon  any  other  contingency  by  which  the  estate 
of  such  person  or  persons  may  be  determined  before 
they  attain  their  full  age.  (R.  S.  2962.  In  force 
May  6,  1853.) 

Anciently,  under  the  common  law,  it  was  possible  by  executory 
devise  to  lock  up  estates  in  families  from  alienation  for  any 
period  of  time  which  the  owner  mi^ht  desire,  2  Wash.  Real 
Prop.  701.  And  such  an  estate  was  termed  a  perpetuity — a  thing 
abhorred  by  the  law,  since  by  it  **estates  are  made  incapable  of 
answering  those  ends  of  social  commerce,  and  providing  for  the 
sudden  contingencies  of  private  life,  for  which  property  was  first 
established,"  2  Bl.  Com.  174;  Tiedeman  Real  Prop.,  §  544; 
Anderson's  Law  Diet.,  c.  61  Wis.  474 ;  76  Va.  147.  This  abhor- 
rence led  to  the  adoption  of  the  **rule  against  perpetuities,*'  which 
in  short  was,  that  estates  could  not  be  so  limited  as  not  to  be 
alienable  for  a  longer  period  than  the  duration  of  life,  or  lives  in 
being  and  twenty-one  years  after,  2  Wash.  Real  Prop.  702  ;  2  Bl. 
Com.  174;  Tiedeman  Real  Prop.,§  544.  See  95  U.  S.  312  ;  24  How. 
494;  113  U.  S.  382.  In  case  of^  the  taking  of  a  future  estate  by 
posthumous  children,  the  period  of  nine  months,  required  by 
nature  for  gestation  of  child  en  vcntra  sa  7ntre^  was  added.  Our 
statute  practically  enacts  the  common-law  rule  and  applies  it  to 
all  estates,  whether  created  by  deed,  grant  or  devise,  30  Ind.  40 ; 
50  Ind.  542.  And  sec.  11  of  Statute  of  Descent  of  1838  is  not  in 
conflict  with  the  rule,  30  Ind.  40.  An  absolute  prohibition  of  alien- 
ation is  void,  35  Ind.  262  ;  but  a  condition  that  grantee  or  devisee 
shall  not  alienate  for  a  particular  time,  or  to  a  particular  person,  is 
good,  Id.  28  Ind.  360.  A  charity  being  in  its  nature  perpetual,  the 
rule  is  held  not  to  apply  to  instruments  conveying  an  estate  for 
charitable  purposes,  103  Ind.  499  (3  N.  E.  R.  130);  Anderson's 
Law  Diet.,  c.  107  U.  S.  185;  37  N.  J.  Eq.  354.  See  142  Mass.  216 
(7  N.  E.  R.  730;  56  Am.  Rep.  667).  In  Illinois,  it  was  recently 
held  that  a  bequest  to  a  corporation,  whose  charter  declared  that 
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it  existed  for  "educational  purposes,"  did  not  come  within  the 
prohibition,  ii6  111.  375  (6  N.  E.  R.  183;  56  Am.  Rep.  776),  c. 
42  111.425  ;  no  111.  223.  It  is  doubtful  whether  this  statute  has 
any  application  to  leases  and  mortgages,  103  Ind.  499  (3  N.  E.  R. 
130).  See,  generally,  2  Wash.  Real  Prop.  701-708;  4  Kent  Com. 
271-284;  13  Ind.  337;  10  Bush  (Ky.)  36;  108  Ind.  264(9  N.  E.  R. 
160) ;  104  N.  Y.  45  (10  N.  E.  R.  257) ;  90  Am.  Dec.  101-106,  nott'\ 
57  Am.  Dec.  488-499,  note;  Sec.  18. 

Sec.  18.    Void  remainders  do  not  affect  those  which  are 
valid. 

Where  a  remainder  for  life  shall  be  limited'on  any 
other  than  a  life  or  lives  in  being  at  the  creation  of 
such  estate,  and  the  life  estates  subsequent  to  those 
persons  entitled  to  take  life  estates  according  to  the 
provisions  of  the  last  preceding  section,  shall  be  void, 
and  upon  the  death  of  those  persons  entitled  to  take, 
the  remainder  shall  take  effect  in  the  same  manner 
as  if  such  void  estates  had  not  been  created.  (R.  S. 
2963.     In  force  May  6,  1853.) 

The  evident  purpose  of  this  statute  was  to  give  effect  to  valid 
portions  of  a  deed  or  devise,  although  it  might  contain  limita- 
tions prohibited  by  foregoing  section.  Our  court  has  held  that 
neither  of  these  sections  will  be  invoked  to  destroy  the  effect  of 
instruments  if  it  can  be  avoided,  and  they  can  be  upheld  upon  some 
good  and  lawful  ground,  117  Ind.  19  (19  N.  E.  R.  539);  see  30 
Ind.  39. 

Sec.  10.    Remainders. 

"  An  estate  in  remainder  may  be  defined  to  be  an  estate  lim- 
ited to  take  effect  and  be  enjoyed  after  another  estate  is  deter- 
mined," 2  Bl.  Com.  164;  2  Wash.  Real  Prop.  539;  Boone  Real 
Prop.,  §  172.  See  46  N.  H.  230.  It  may  exist  in  personal  property 
as  well  as  in  real  estate,  46  Ind.  535 ;  2  Kent  Com.  352.  See  2  Bl. 
Com.  398.  It  must  be  created  at  the  same  time  and  by  same  act 
or  instrument  as  the  precedent  estate,  2  Wash.  Real  Prop.  539;  6 
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Wall.  458 ;  4  Kent  Com.  233.  See  78  Ky.  408.  The  remainder  and 
the  particular  estate  constitute  the  fee,  Boone  Real  Prop.,  §  173  ;  2 
Bl.  Com.  164;  2  Johns.  288.  There  may  be  any  number  of  re- 
mainders following  one  after  another,  provided  they  are  so  granted 
that  one  will  vest  in  possession  immediately  upon  the  termination 
of  the  preceding  remainder,  Tiedeman  Real  Prop.,  §  398 ;  2  Wash. 
Real  Prop.  555;  but  see  Sec.  17.  They  may  be  created  either  by 
will  or  deed,  3  B.  Mon.  (Ky.)  405 ;  29  Ind.  475 ;  58  Mo.  448;  and 
even  by  reservation,  1 1  Conn.  545  ;  40  N.  H.  498.  As  to  necessity  of 
precedent  estate  to  support  remainder,  see  Sec.  16.  Remainders  are 
divided  into  two  general  classes,  contingent  and  vested.  Sees.  20, 
21.  The  law  favors  vested  rather  than  contingent  remainders,  and 
in  doubtful  cases  remainders  will  be  construed  as  vested,  39  Ind. 
40;  j(>  Ind.  409;  III  Ind.  391  (12  N.  E.  R.  687);  120  111.  362  (11 
N.  E.  R.  351);  33  O.  St.  128.  See  23  Pa.  St.  9;  37  Id.  23;  3  Cush. 
3907  4  Johns.  61 ;  25  Wend.  1 19 ;  78  N.  C.  392 ;  42  Vt.  395 ;  1 1 
R-  I-  38 ;  50  Mich.  395  ;  but  this  rule  will  not  be  allowed  to  over- 
ride the  expressed  intention  of  a  testator,  39  Ind.  40.  A  contin- 
gent remainder  may,  in  some  cases,  be  created  by  will  where  it 
could  not  be  done  by  deed  or  grant,  59  Ind.  528,  and  numerous 
cases  cited ,  and  the  law,  in  the  construction  of  wills,  will  favor 
the  creation  of  even  a  contingent  remainder  rather  than  an  exec- 
utory device,  Id.  See  6  Wall.  458;  4  Johns.  61 ;  25  Wend.  119; 
12  Pick.  303;  43  N.  Y.  303,;  52  N.  H.  267.  There  is  no  doubt 
about  the  conveyance  or  assignability  of  a  vested  remainder,  Sec. 
21 ;  but  for  a  long  time  a  contingent  remainder  was  not  regarded  as 
alienable,  2  Wash.  Real  Prop.  562 ;  Story's  Eq.  §  1039.  The  law 
is  now  settled  to  the  contrary,  Story's  Eq.,  §  1040,^.  10  O.  St.  101 ; 
80  Ky.  358.  The  rule  in  Shelley's  case  renders  impossible  the 
creation  of  a  general  remainder  in  heirs  of  the  holder  of  a  prece- 
dent freehold  estate;  see  Sec.  14.  In  cases  of  tenants  by  entirety, 
the  right  of  survivorship  does  not  constitute  either  a  concingent  or 
vested  remainder,  26  Ind.  424  (89  Am.  Dec.  471);  and  it  was  held 
that  one  who  was  an  expectant  heir  under  sec.  298,  being  child  by 
former  wife  of  deceased  husband  with  subsequent  childless  widow, 
had  not  the  interest  of  a  remainder-man  or  revisioner,  119  Ind.  144 
(21  N.  E.  R.  553).  The  word  "remainder"  is  not  necessary  in 
order  to  create  one,  Boone  Real  Prop.,  §  172. 
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Sec.  20.    Contingent  remainders. 

A  remainder  may  be  limited  on  a  contingency, 
which,  in  case  if  should  happen,  will  operate  to 
abridge  or  determine  the  precedent  estate.  (R.  S. 
2960.     In  force  May  6,  1853.) 

Those  estates  in  remainder  are  contingent  which  are  limited 
to  take  effect  upon  the  happening  of  an  uncertain  and  doubtful 
event,  or  where  the  persons  to  whom  they  are  limited  are  not 
ascertained  or  yet  in  being,  3  Met.  162  ;  1 1  Bush  647  ;  18  B.  Mon. 
368 ;  3  T.  B.  Mon.  537;  Boone  Real  Prop.,  §  173.  It  is  not  the 
uncertainty  of  enjoyment  in  the  future,  but  the  uncertainty  to 
the  right  to  that  enjoyment,  which  marks  the  difference  between 
a  vested  and  a  contingent  remainder.  The  present  capacity  of  tak- 
ing effect  in  possession,  if  the  possession  were  to  become  vacant, 
distinguishes  a  vested  remainder  from  contingent,  76  Ind.  410, 
and  cases  there  cited;  83  Ky.  481  (4  Am.  St.  Rep.  160);  10  O. 
St.  loi ;  4  Kent  Com.  206  ;  Boone  Real  Prop.,  §  173.  The  statute 
here  set  out  abrogates  the  common-law  rule,  which  was,  that  the 
contingency  upon  which  the  remainder  depended  must  not  be  such 
as  to  abridge  the  particular  estate,  2  Wash  Real  Prop.  582  ;  Tiede- 
man  Reat  Prop.,  §  418  ;  Boone  Real  Prop.,  §  175.  See  46  Ind.  524. 
The  following  particular  provisions  have  been  held  to  create  con- 
tingent remainders:  "To  A  for  life  and  at  her  death  to  B,  should 
she  survive  A,  and  upon  the  death  of  both  A  and  B  to  vest  in  fee- 
simple  in  the  children  of  B  then  living  and  the  representg^tives  of 
such  as  are  dead,"  creates  contingent  remainder  in  children  of  B, 
86  Ky.  602 ;  1 39  Mass.  398  (i  N.  E.  R.  744)  ;  to  A  for  life,  remainder 
to  B,  but  if  B  is  dead  at  termination  of  life  estate,  then  to  C,  passes 
vested  interest  to  B  and  contingent  remainder  to  C,  83  Ky.  481  (4 
Am.  St.  Rep.  160).  See  also  the  following  cases,  in  which  con- 
tingent remainders  were  created,  30  Ind.  39;  11  Bush  (Ky.)  647; 
59  Ind.  529;  3  T.  B.  Mon.  530.  The  contingency  must  be  lawful, 
reasonable  and  possible,  2  Wash.  Real  Prop.  580 ;  Boone  Real 
Prop.,  §  175  ;  Tiedeman  Real  Prop.,  §  416-417.  See  40  N.  H.  503  ; 
I  East  452;  13  Wend.  437;  56  Pa.  St.  465.  A  contingent  re- 
mainder must  vest  during  the  continuance  of  the  particular  estate, 
or  upon  the  instant  it  determines,  or  it  is  forever  defeated  and  gone, 
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and  the  entire  estate  reverts  at  once  to  the  donor  or  grantor  who 
created  it,  2  Wash.  Real  Prop.  556;  Boone  Real  Prop.,  §  176;  4 
Kent  Com.  248.  See  67  Pa.  St.  316 ;  6  Wall.  458.  At  common  law, 
this  rule  was  so  strictly  applied  as  to  exclude  a  posthumous  child 
from  taking  a  contingent  remainder;  but  it  is  now  the  law  of  both 
England  and  this  country  that  an  infant  en  vcntra  sa  m^re  is  deemed 
to  be  in  essi\  for  purpose  of  taking  such  remainder,  4  Kent  Com.  248 ; 
Boone  Real  Prop.,  §  177.     See  5  Serg.  &  R.  (Pa.)  38;  2  Paige  35  ; 

4  Id.  47 ;  3  Whart.  208  ;  36  Md»  1 29.  In  some  States,  this  principle  is 
embodied  in  a  statute.  A  contingent  remainder  may  be  destroyed 
by  the  termination  or  destruction  of  the  particular  estate  before 
the  happening  of  the  contingency,  4  Kent  Com.  253 ;  2  Wash. 
Real  Prop.,  589;  Tiedeman  Real  Prop.,  §  419;  j6  Wall.  458.  A 
merger  of  the  inheritance  and  the  particular  estate  will  also  destroy 
such  remainder,  4  Kent  Com.  254;  85  Pa.  St.  495  ;  2  Wash.  Real 
Prop.  589.  But  where  particular  estate  is  limited  with  contingent 
remainder  over,  and  afterward  the  inheritance  is  joined  to  par- 
ticular estate  by  same  instrument,  the  remainder  is  not  destroyed, 
see  40  N.  H.  498;  4  Kent  Com.  254;  36  Md.  129.  A  contingent 
remainder  cannot  be  taken  on  execution,  38  N.  H.  48 ;  28  N.  Y. 
82.  Contra^  68  Pa.  St.  223  :  14  Reporter  (Mo.)  370.  See  section 
195.  As  to  their  descent,  see  71  Mo.  371  ;  49  Md.  439;  7  Cranch 
469;  87  Pa.  St.  362;  7  Mete.  (Mass.)  363  ;  85  N.  Y.  91.  See, 
generally,  on  subject  of  Contingent  Remainders,  2  Wash.  Real 
Prop.  559-591;  4  Kent  Com.  206-262;  Tiedeman  Real  Prop., 
§  41 1-424.  As  to  their  assignment  and  transfer,  see  section  19. 
When  contingency  happens,  the  remainder-man  existing  then  ha3 
a  vested  interest. 

Sec.  21.    Vested  remainders. 

A  vested  remainder  is  one  where  there  is  some  person  in  being, 
known  and  ascertained,  who  would  have  an  immediate  right  to 
take  and  enjoy  the  estate  upon  the  termination  of  the  inter- 
mediate or  precedent  estate,  Boone  Real  Prop.,  §  173;  4  Kent 
Com.  202 ;  2  Bl.  Com.  169 ;  Tiedeman  Real  Prop.,  §  397 ;  2 
Wash.  Real  Prop.,  547.  See,  for  variety  of  definition,  120  111.  362 
(11  N.  E.  R.  351);  6  Wall.  458  ;  45  Me.  90;  10  B.  Mon(Ky.)467; 

5  Dana  434;  2  Bl.  Com.  164,  note  2,  by  Sharswood.  The  present 
capacity  of  taking  effect  in  possession  is  the  distinguishing  mark 
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of  this  class,  76  Ind.  410,  and  cases  there  cited ;  5  Wall,  268 ;  3 
Cush.  390;  31  Barb.  560;  23  Pa.  St.  31 ;  17  N.  J.  Eq.475 ;  58  Me. 
63.  Vested  remainders  are  favored,  see  section  19.  It  is  an  act- 
ual estate,  and  may  be  sold  and  transferred  by  conveyance,  1 1 
Bush  647;  142  Mass.  505  (8  N.  E.  R.  351);  Boone  Real  Prop., 
§  173;  10  B.  Mon.  (Ky.)  467;  45  Me.  90;  5  Wall.  .268  ;  106  Mass. 
25  ;  27  Vt.  475  ;  12  Pick.  47 ;  41  N.  Y.  66;  Tiedeman  Real  Prop., 
§  399.  It  is  inheritable,  see  2  Johns.  288  ;  24  N.  Y.  S.  C.  235 ;  38 
N.  H.  74.  May  be  mortgaged,  14  Reporter  (Iowa)  363;  and  taken 
upon  execution,  10  B.  Mon.  (Ky.)  467.  See  12  Pick.  47;  78  N.  C. 
392  ;  68  Pa.  St.  223  ;  68  Mo.  482.  Or  passed  by  an  assignment  in 
bankruptcy,  68  N.  Y.  41.  A  bequest  to  A  for  life,  and  after  the 
death  of  A  to  B,  vests  an  interest  in  B  on  the  death  of  the 
testator,  which  will  not  lapse  by  the  death  of  B  in  the  life- 
time of  A,  20  Ind.  293.  See  103  111.  332.  And  where  testator 
devised  a  life  estate  to  his  wife  and  his  son's  widow,  and  then  to 
the  daughter-in-law,  if  she  remain  a  widow,  until  her  two  children 
become  of  age,  and  then  to  them  in  fee,  it  was  held  that  the 
marriage  of  the  daughter-in-law  before  the  termination  of  the 
life  estate  vested  the  estate  in  the  grand-children,  7  T.  B.  Mon. 
(Ky.)  388.  Where,  by  terms  of  a  deed,  a  life  estate  is  given  to  A, 
a  remainder  for  life  or  during  widowhood  to  four  women,  B,  C,  D 
and  E,  with  remainder  in  fee  to  their  children,  an  interest  in  the 
land  vested  in  the  children,  46  Ind.  524.  And  it  is  a  general  rule 
that,  where  a  remainder  is  limited  to  a  class,  although  some  of 
them  may  not  be  in  being,  the  remainder  will  be  held  to  be  vested, 
Tiedeman  Real  Prop.,  §402 ;  2  Wash.  Real  Prop.  552  ;  1 1  B.  Mon. 
(Ky.)  88  ;  4  Johns.  61 ;  70  N.  C.  576 ;  68  111.  5^8 ;  14  B.  Mon. 
172 ;  24  Md.  430 ;  34  N.  J.  Eq.  74.  A  remainder  to  one  when  he 
shall  reach  a  certain  age,  usually  twenty-one,  is  held  to  be  a  vested 
remainder,  33  O.  St.  134,  the  court  there  saying:  "The  words  of 
futurity,  importing  contingency,  are  not  regarded  as  a  condition 
precedent,  or  as  postponing  the  period  of  vesting,  but  as  specify- 
ing time  when  the  remainder- man  is  to  take  possession,"  citing  2 
Red.  on  Wills,  ch.  2  ;  29  Md.  443  ;  40  Mo.  287 ;  24  N.  Y.  463 ;  23 
Ark.  179;  39  Miss.  224.  See  7  B.  Mon.  623;  37  Pa.  St.  105  ;  43  N. 
Y.  303  ;  12  B.  Mon.  (Ky.)  632.  Cases  of  this  kind  are  governed  to 
some  extent  by  intention  of  testator,  58  Ga.  259,  which  may  be  so 
expressed  as  to  create  a  contingency,  i  Met.  (Ky.)  418 ;  19  S.  C  1 50 ; 
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59  Miss.- 289.  There  are  numerous  cases  in  which  the  courts  have  re- 
garded words  of  futurity,  apparently  importing  a  contingency,  and 
no  clear  intention  expressed,  as  merely  postponing  the  time  of  tak- 
ing possession  of  estate,  rather  than  as  conditions  precedent  to  the 
vesting  of  the  remainder.  See  61  Pa.  St.  in  ;  6  Wall.  458;  i 
Dall.  189;  52  N.  Y.  118;  96  Pa.  St.  277;  10  O.  St.  loi  ;  11  R.  I. 
38 ;  5 1  Pa.  St.  504 ;  2  Sharswood  &  Budd's  Leading  Cases  on  Real 
Prop.  293.  For  particular  cases  of  vested  remainder,  see  33  O. 
St.  129;  Met.  (Ky.)  216;  i  Id.  264;  3  T.  B..Mon.  (Ky.)  530;  7  B. 
Mon.  629;  83  Ky.  481  (4  Am.  St.  Rep.  160);  5  Litt.  (Ky.)  307; 
120  III.  362  (11  N.  E.  R.  351).  See,  generally,  on  vested  re- 
mainders,  2  Sharswood  &  Budd's  Leading  Cases  on  Law  of  Real 
Prop.,  notes  281-315  ;  2  Wash.  Real  Prop.  535  ;  4  Kent  Com.  203- 
206;  2  Bl.  Com.  169. 

Sec.  22.    Cross-remainders. 

Where  particular  estates  are  given  to  two  or  more  in  different 
parcels  of  land,  or  in  the  same  land  in  undivided  shares,  and  the 
remainders  of  all  the  estates  are  made  to  vest  in  survivor  or  sur 
vivors,  the  future  estates  are  called  cross-remainders,  Tiedeman 
Real  Prop.,  §  404:  Boone  Real  Prop.,  §  179;  4  Kent  Com  .201. 
Washburn  says:  "The  obvious  design  and  intention  of  such  a 
limitation  is  that,  upon  the  share  of  one  of  the  takers  failing  for 
want  of  issue,  instead  of  its  reverting  to  the  original  owner,  or  go- 
ing at  once  to  the  final  remainder-man,  it  shall  go  to  the  tenant  or 
tenants  of  the  other  parts  of  the  estate,  who  will  hold  it  in  con- 
nection with  the  parts  already  in  their  possession,  as  they  before 
had  holden  their  own  parts,  2  Wash.  Real  Prop.  557.  Little  can 
be  added  to  the  definition  and  explanation  of  such  remainders,  as 
they  form  a  class  of  estates  seldom  created.  They  may  be  created 
by  deed  or  will,  Boone  Real  Prop.,  §  199;  Tiedeman  Real  Prop., 
§  404;  and  may  exist  between  two  or  greater  number  of  persons, 
2  Wash.  Real  Prop.  557 ;  6  Gray  18  ;  3  G.  &  J.  199.  See  Boone  Real 
Prop.,  §  179.  When  created  by  deed  it  must  be  in  express  terms, 
I  Vent.  224;  78  Ky.  408;  i  East  416;  21  Md.  117;  6  Gray  18; 
but  they  may  arise  from  implication  in  case  of  wills,  Tiedeman  Real 
Prop.,  §404;  Boone  Real  Prop.,  §  179;  2  Wash.  Real  Prop.  557. 
They  are  favored  by  courts  in  order  to  effect  the  intention  of 
testator,  34  Kent  Com.  203. 
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Sec.  23.    Beversion. 

An  estate  in  reversion  is  the  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession  after  the  determination  of 
some  particular  estate  granted  out  by  him,  2  Bl.  Com.  175;  4 
Kent  Com.  353;  2  Wash.  Real  Prop.  737.  It  is  a  present  vested 
state  of  future  enjoyment,  and  may  be  sold  and  transferred  as 
other  interests  in  land,  subject  to  prior  particular  estate,  6  Bush 
(Ky.)  440;  10  Met.  393;  2  Bl.  Com.  175;  Tiedeman  on  Real 
Prop.  §  385,  386 ;  2  Wash.  Real  Prop.  738.  It  arises  from  operations 
of  law,  and  not  from  deed  or  will,  2  Bl.  Com.  175;  3  Kent  Com. 
354.  In  Kentucky,  a  conveyance'  to  one  for  life,  and  then  to 
grantor's  heirs,  creates  a  reversion  in  grantor,  81  Ky.  345.  And 
in  the  same  State  it  was  held  that  a  devise  of  all  one's  estate  to 
trustee  for  benefit  and  use  of  testator's  wife  during  her  life,  and 
no  disposition  being  made  of  reversion,  it  passed  to  his  children, 
including  a  posthumous  child,  to  be  enjoyed  after  the  life  estate, 
6  Bush  (Ky.)  440.  As  to  rights  of  reversioners,  see  next  section. 
Although  corporations  generally  have  power  to  hold  and  convey 
realty,  it  is  said  that  they  have  only  a  determinable  fee  for  use 
and  enjoyment ;  and  that,  upon  the  dissolution  of  corporation,  no 
prior  lawful  use  or  alienation  of  such  realty  having  taken  place, 
it  reverts  to  the  original  grantor  or  his  heirs,  2  Kent  Com.  282  ; 
Boone  Real  Prop.,  §  188;  Boone  Corporations,  §  250;  20  Barb. 
455.  See,  generally,  on  reversions,  2  Wash.  Real  Prop.  737-745  ; 
4  Kent  Com.  354;  2  Bl.  Com.  175. 

Sec.  24.    Actions  by  remainder-men,  or  reversioners. 

A  person  seized  of  an  estate  in  remainder  or  re- 
version may  maintain  an  action  for  waste  or  tres- 
pass for  injury  to  the  inheritance,  notwithstanding 
an  intervening  estate  for  life  or  years,  R.  S.  287,  (In 
force  Sept.  19,  1 88 1 ) . 

For  definition  and  general  consideration  of  waste,  see  sec.  817 ; 
trespass,  see  sees.  716,  719.  The  right  of  action  provided  for 
here  is  in  the  person  seized  of  the  estate  in  remainder  or  reversion, 
and,  in  case  he  be  an  infant,  the  suit  must  be  brought  in  his  own 
name  by    next   friend,  and   not   by  his  guardian,  103  Ind.  257 
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(2  N.  E.  R.  736).  This  section  does  not  include  merely  expectant 
heirs  ;  and  one  who  takes  under  sec.  298,  being  child  by  former 
wife  of  deceased  husband  with  subsequent  childless  widow,  has 
no  such  interest  as  to  maintain  an  action  for  waste,  1 19  Ind.  144 
(21  N.  E.  R.  5S3)«  Persons  who  have  an  interest  in  personal  prop- 
erty in  the  nature  of  a  remainder  may  maintain  a  suit  against  the 
life-tenant  to  protect  and  preserve  their  interests,  109  Ind.  427 
(10  N.  E.  R.  296).  Life-tenant  comfnitting  waste  is  liable  to  all 
the  remainder-men,  72  Ind.  343  ;  but  such  claim  cannot  be  adjusted 
in  an  action  for  partition,  Id.  The  extent  of  a  life-tenant's  rights, 
in  the  use  of  his  estate,  is  not  measured  by  his  necessities,  73  Ind. 
43.  Ordinarily,  it  is  the  duty  of  life-tenant  to  make  repairs ;  but 
this  does  not  include  the  rebuilding  of  structures  destroyed  by  act 
of  God,  55  Ind.  TJ.  He  is  liable  for  waste  committed  in  making 
improvements  which  it  is  not  his  duty  to  make.  Id.  78,  and  authori- 
ties there  cited.  The  rigid  rule  of  common  law,  that  cutting  of 
standing  trees  is  waste,  2  BI.  Com.  281,  is  inapplicable  in  this 
State,  28  Ind.  220.  In  this  case  the  court  cite  with  favor  the  Ian* 
guage  of  Mr.  Washburn,  "that,  in  the  United  States,  whether  cut- 
ting of  any  kind  of  trees  in  any  particular  case  is  waste,  seems  to 
depend  upon  the  question  whether  the  act  is  such  as  a  prudent 
farmer  would  do  with  his  own  land,  having  regard  to  the  land  as 
an  inheritance,  and  whether  the  doing  it  would  diminish  the 
value  of  the  land  as  an  estate,"  i  Wash.  Real.  Prop.  141.  This  har- 
monizes with  the  tenor  of  our  statute,  and  forms  a  safe  guide  in 
such  cases.  The  cutting  and  removal  of  valuable  trees  is  an  "in- 
jury to  the  inheritance,**  which  may  be  enjoined,  53  Ind  267  ;  73 
Ind.  43. 

ESTATES  UPON  CONDITION. 

Sec.  26.    D6flmtion--Or6ation— Kinds. 

An  estate  upon  condition  is  one  which  may  be  created,  en- 
larged, diminished  or  forfeited  by  the  happening  or  not  happening 
of  some  particular  event,  2  Wash.  Real  Prop.  2 ;  4  Kent  Com.  121 ; 
Boone  on  Real  Prop.,  §  202;  Tiedeman  Real  Prop.,  §  271.  The 
word  "  condition  "  is  not  necessary  to  the  creation  of  a  condition. 
Any  words  which  convey  the  proper  meaning  will  be  sufficient, 
86  Ind.  474;  69  Ind.  570  (35  Am.  Rep.  240);  2  Ohio  380;  45  Ind. 
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561.   See  2  Wash.  Real  Prop.  3 ;  Tiedeman  Real  Prop.,  §  272  ;  22 
Pick.  480;  70  Pa.  St.  235.     As  to  its  creation  by  reference  to  an- 
other instrument,  see  86  Ind.  472 ;  4  Ind.  628  (58  Am.  Dec.  642); 
102  Mass.  326 ;  1 3  Gray  103 ;  36  N.  H.  344.     It  cannot  be  engrafted 
by  parol  on  a  conveyance,  Devlin  on  Deeds,  §  976,  c.  28  la.  360 ; 
56  Tex.  66.  See  45  Ind.  416;  24  Ind.  199;  21  Ark.  440;   29  Ga. 
250;  45  Id.  384.  Contray  52  Tex.  133.   They  are  strictly  construed, 
and  courts  will  not  ordinarily  raise  or  enlarge  them  by  construc- 
tion, 47  Iowa  392.  See  56  III.  iii ;  27.  Miss.  203.     Four  kinds  ex- 
ist :  express  and  implied ;  precedent  and  subsequent.     An  express 
condition  is  one  expressly  created   in  the  instrument ;    an   im- 
plied one  is  one  arising  by  implication  of  law,  or  is  incident  to  the 
estate  conveyed,  Tiedeman  Real  Prop.,  §  271 ;  2  Wash.  Real  Prop. 
3;  5  Ohio  389;  Boone  Real  Prop.,  §  203  ;  2  BI.  Com.  152;  4  Kent 
Com.  122.     A  condition  will  not  be  implied  from  a  declaration 
that  the  estate  is  given  for  a  special  purpose,  4  Ohio  365.     A  pre- 
cedent condition  is  one  which  must  be  performed  before  the  estate 
will  vest,  while  a  subsequent  one  is  one  the  violation  of  which 
may  work  a  forfeiture  of  an  already  vested  estate,  2  Bl.  Com.  154; 
4  Kent  Com.  124;  13  Ind.  289;  45  Ind.  562;  2  Wash.  Real  Prop. 
3.  See  sees.  27,  28.  A  condition  may  be  annexed  to  any  species  of 
estate  or  interest  in  real  property,  Boone  Real  Prop.,  §  205 ;  2  Bl. 
Com.  1 52.     Nor  does  the  existence  of  the  condition  change  the 
character  of  the  estate,  or  prevent  its  alienation,  but  granteesand 
devisees  take  subject  to  it,  2  W^ash.  Real  Prop.  22 ;  Tiedeman  Real 
Prop.,  §  271 ;  c.  38  Me.  18;  12  Barb.  440;  20  Id.  45;  15  Ga.  103. 
It  is  said  that  as  to  whether  an  instrument  creates  an  estate  upon 
condition,  is  a  question  for  the  court  to  determine  and  not  the 
jury,  15  S.  C.  10.     For  distinction  between  estates  upon  condition 
and  conditional  limitations,  see  69  Ind.  358  (35  Am.  Rep.  240);  2 
Bl.  Com.  155;  4  Kent  Com.  127;  2  Wash.  Real  Prop.  28;  Tiede- 
man on  Real  Prop.,  §  281 ;  Devlin  on  Deeds,  §  974;  16  Gray  309; 
2  Conn.  196  (7  Am.  Dec.  264);  44  N.  Y.  489;    14  Gray  586;  16 
Me.  58;  6  Halsted  (N.  J.)  244;  3  Gray  142;  102  Mass.  105;  Wat- 
kins  Conveyancing  204;  Boone  Real  Prop.,  §  214. 

Sec.  26.    Of  what  a  condition  may  consist. 

Very  great  latitude,  has  been  allowed  in  the  creation  of  condi- 
tional estates,  upon  the  principle  that  the  owner  of  property  may 
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dispose  of  the  same  as  he  sees  fit.  However,  the  law  imposes 
some  restrictions  upon  such  estates.  Impossible  or  unlawful  con- 
ditions will  be  held  void,  2  Wash.  Real  Prop.  8  ;  Tiedeman  Real 
Prop.,  §  274  ;  Boone  Real  Prop.,  §  208,  c.  4  Cow.  39 ;  9  Wheat.  493  ; 
I  Atk.  361.  An  absolute  restriction  on  the  power  of  alienation  is 
void,  21  Pick.  42 ;  I  Denio  448;  6  N.  Y.  467;  15  Ga.  103  (60  Am. 
Dec.  682);  19  Pa.  St.  41  ;  Devlin  on  Deeds,  §  965,  c.  64  Cal.  363  ;  54 
la.  311  (37  Am.  Rep.  205) ;  and  the  same  is  true  of  an  absolute  re- 
striction of  marriage,  Boone  Real  Prop.  §  208 ;  Story's  Eq.,  §  280; 
and  see  the  authorities  last  cited.  But  notwithstanding  a  conflict 
of  authority,  it  may  be  regarded  as  settled  that  partial  restraints 
may  be  allowed  in  either  case.  Some  authorities  deny  the  right 
to  restrain  alienation  at  all,  see  29  Mich.  78  ;  54  la.  311  (37  Am. 
Rep.  205).  But,  despite  these  cases,  it  is  settled  that  a  reasonable 
condition  providing  that  the  grantee  or  devisee  shall  not  alienate 
for  a  particular  time,  or  to  a  particular  person  or  persons,  is  good, 
28  Ind.  360:  3  Bush  (Ky.)  623 ;  2  Wash.  Real  Prop.  9;  4  Barb. 
419;  47  N.  H.  396;  2  Serg.  &  R.  (Pa.)  513  (7  Am.  Dec.  654);  19 
111.  212 ;  3  Mo.  40  (22  Am.  Dec.  458).  See,  on  this  point,  35  N.  Y. 
347;  130  Mass.  448.  And  such  restraints  have  even  been  allowed 
on  estates  in  fee,  2  Wash.  Real  Prop.  9.  But  in  Ohio,  it  was  held 
that,  where  devisees  took  a  vested  estate  in  fee-simple,  a  restraint 
attempted  to  be  imposed  upon  theii*  power  to  alienate  and  incum- 
ber the  same  was  void  as  repugnant  to  the  nature  of  the  estate, 
and  contrary  to  public  policy,  36  O.  St.  506  (38  Am.  Rep.  602). 
See,  in  support  of  this,  15  O.  St.  419;  29  Mich.  78  (18  Am.  Rep. 
61);  Boone  Real  Prop.,  §  208 ;  27  Miss.  203 ;  64  Pa.  St.  623 ;  i 
Denio  448;  10  Md.  186.  The  same  principle  which  prohibits  an 
absolute  restraint  of  marriage  will  confirm  and  support  reasonable 
and  beneficial  restraints.  Story's  Eq.,  §  281.  And  such  restraints 
in  respect  to  time  or  person  may  thus  be  upheld,  Tiedeman  on 
Real  Prop.,  §  275  ;  Boone  on  Real  Prop.,  §  208.  A  devise  "  during 
widowhood"  has  been  upheld  in  this  State,  58  Ind.  208 ;  but  where 
the  devise  is  made  to  the  widow  "  for  life  or  during  widowhood,'* 
she  takes  a  life  estate  and  the  condition  fails,  69  Ind.  474;  Id. 
558  (35  Am.  Rep.  240)  ;  see  §  323.  No  fixed  rule  has  been  settled 
upon  in  respect  to  such  restraints,  see  19  111.  212;  34  Ala.  437, 
24  Mo.  170;  19  O.  St.  24;  2  B.  Mon.  (Ky.)  313;  7  Bush  (Ky,) 
367;  Story's  Eq.,  §§281-291.     A  very  common  condition  is  that 
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the  grantee  or  devisee  shall  support  the  grantor  or  some  one  else 
during  life,  13  Ind.  333  ;  40  Ind.  84  ;  15  Ind.  160,  270  ;  4  Ind.628; 
63  Ind.  452  ;  38  Me.  10 ;  25  Id.  525  ;  69  Id.  294  ;  44  N.  H.  9 ;  III 
Ind.  456(12  N.  E.  R.  698).  A  will  devising  fee-simple  to  chil- 
dren,  with  condition  that  they  support  his  widow  and  one  of  his 
sons  during  life,  gives  the  widow  no  right  to  control  the  land,  13 
Ind.  333.  In  such  cases  the  grantor  may  recover  the  land,  with 
rents  and  profits,  upon  failure  of  grantee  to  perform  the  condi- 
tions, 63  Ind.  452.  As  to  effect  of  conveyance  of  land,  see  36  N. 
H.  344;  Id.  141.  Conditions  limiting  or  prescribing  the  use  and 
enjoyment  of  the  premises  granted  form  a  large  class  of  conditional 
estates.  Of  such  the  following  conditions  have  been  held  good : 
that  intoxicating  liquors  shall  not  be  manufactured  or  sold  on 
the  premises,  Devlin  on  Deeds,  §963,  c.  lOO  U.  S.  55  ;  5  Bush  (Ky.) 
561  ;  41  N.  Y.  442 ;  25  Conn.  242 ;  14  Kan.  616;  and  such  condi- 
tion runs  with  the  land,  Id.,  86  Ky.  156  (5  S.  W.  410;  9  Am.  St. 
Rep.  274) ;  that  the  premises  shall  not  be  used  for  a  tavern  or 
hotel,  15  N.  Y.  S.  C.  418;  25  O.  St.  580;  that  no  window  shall  be 
placed  in  certain  wall,  Devlin  on  Deeds,  §967;  8  Pick.  284;  15 
Wend.  564 — see  loi  Mass.  512;  that  no  building  greater  than  a 
specified  height  shall  be  erected,  49  Pa.  St.  289 — see  126  Mass. 
404 ;  that  grantee  shall  keep  a  saw-mill  and  grist-mill  doing  busi- 
ness on  the  premises,  5  O.  389;  that  the  land  shall  not  be  con- 
veyed for  any  purpose  but  that  of  a  school-house,  16  Pa.  St.  140; 
that  buildings  shall  not  be  erected  which  would  interrupt  the 
view  from  certain  other  properties,  38  N.  Y.  165;  45  Vt.  400; 
that  grantee  will  erect  a  cotton  factory  upon  the  premises  within 
two  years,  134  Mass.  82  ;  that  the  premises  shall  be  used  for  manu- 
facturing of  cars  without  a  greater  intermission  than  six  months, 
97  Ind.  247. 

Sec.  27.    Conditions  precedent. 

We  have  already  seen  that  a  condition  precedent  is  one  the 
performance  of  which  necessarily  precedes  the  vesting  of  the 
estate.  It  therefore  follows  that,  where  the  condition  in  such 
case  is  impossible,  unlawful  or  void,  no  estate  vests,  2  Wash.  Real 
Prop.  9;  9  Wheat.  350;  13  Barb.  119;  4  Jones  (N.  C.)  249(69 
Am.  Dec.  744);  71  Ala.  102;  Tiedeman  Real  Prop.,  §  274.  A 
condition  "  that  this  deed  is  to  have  effect  and  be  operative  only 
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Upon  the  express  condition  and  understanding**  that  certain 
things  shall  first  be  done,  is  a  condition  precedent,  Devlin  on 
Deeds,  §  964,  c.  73  Ala.  426.  The  performance  of  a  condition 
precedent  may  be  waived,  14  Ind.  331  ;  23  Ind.  567.  One  who 
prevents  the  performance  of  such  a  condition  cannot  take  advan- 
tage of  the  non-performance,  13  B.  Mon.  (Ky.)  163  (56  Am.  Dec. 
557).  See,  generally,  on  conditions  precedent,  i  Ohio  15:3  Dana 
(Ky.)  353;  Tiedeman  on  Real  Prop.,  §273;  2  Wash.  Real  Prop. 
6.  In  pleading  performance  of  condition  precedent,  it  is  suffi- 
cient to  allege,  generally,  that  the  party  performed  all  the  condi- 
tions on  his  part,  T.  &  B.'s  Code,  §  370. 

Sec.  28.    Oonditions  subsequent. 

Courts  favoring  the  creation  rather  than  the  destruction  of 
estates,  it  may  be  said  that  they  lean  somewhat  in  favor  of  sub- 
sequent rather  than  precedent  conditions  ;  and  it  is  said  that,  "if 
the  act  or  conditions  required  do  not  necessarily  precede  the 
vesting  of  the  estate,  but  may  accompany  or  follow  it,  and  if  the 
act  nfiay  as  well  be  done  after  as  before  the  vesting  of  the  estate, 
or  if  from  the  nature  of  the  act  to  be  performed  and  the  time  re- 
quired for  its  performance,  it  is  evidently  the  intention  of  the 
parties  that  the  estate  shall  vest,  and  the  grantee  perform  the  act 
after  taking  possession,  then  the  condition  is  subsequent,"  20 
Barb.  455  ;  2  Wash.  Real  Prop.  7;  Tiedeman  on  Real  Prop.,  § 
273.  See  18  Ind.  382 ;  2  Johns.  145;  i  Wis.  527;  3  Pet.  346; 
22  Tex.  350;  26  Miss.  116;  9  Wheat.  325  ;  35  Me.  342  ;  25  Id. 
525;  19  N.  Y.  100;  26  Mich.  523;  12  N.  Y.  130.  Where  a  sub- 
sequent condition  is  illegal,  impossible  or  void,  it  leaves  an  abso^ 
lute  estate  in  the  grantee,  30  Miss.  694;  10  B.  Mon.  (Ky.)  397; 
Tiedeman  Real  Prop.,  §  274;  2  Wash.  Real  Prop.  10;  9  Wheat. 
489  ;  2  111.  276;  6  Pet.  745 ;  45  Pa.  St.  9;  19  Id.  41,  369.  In  de- 
termining the  question  as  to  whether  the  estate  granted  is  one 
upon  conditions  subsequent,  the  court  will  seek  to  enforce  the  in- 
tention of  the  parties,  to  be  gathered  from  the  instrument  and 
the  existing  facts,  91  Ind.  562;  45  Ind.  553;  4  Kent  Com.  132. 
It  was  held  that,  where  a  conveyance  was  made  upon  no  consid- 
eration except  certain  terms  specified  in  a  separate  writing  made 
by  grantee  to  grantor,  the  terms  stated  would  be  regarded  as 
conditions  subsequent,  86   Ind.  472.     While  courts  may  prefer 
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conditions  subsequent  rather  than  precedent,  it  may  be  regarded 
as  settled  that  they  do  not  regard  them  with  favor,  and  at  all 
times  they  will  be  strictly  construed  against  those  seeking  to  enforce 
them,  89  Ind.  375  ;  97  Ind.  252 ;  18  Ind.  380;  127  111.  loi  (20  N. 
E.  R.  51);  9  Ind.  323  (68  Am.  Dec.  638);  55  Wis.  637 ;  63  111.  204; 
29  N.  J.  L.  322  ;  135  Mass.  147 ;  4  Cush.  178  ;  45  Me.  359.  And, 
in  order  to  create  them,  the  grantor  must  do  so  by  express  terms, 
or  such  intent  must  appear  by  clear  and  necessary  implication, 
21  N.  E.  R.  488;  88  Ind.  211  ;  46  Ind.  262  ;  127  111.  loi  (20  N.  E. 
R-  SOl  37  O.  St.  262  ;  27  Miss.  203;  2  Bush  (Ky.)  526;  see  63 
111.  204;  49  Id.  425  ;  27  Barb.  415 ;  4  Gray  145 ;  48  N.  H.  385. 
And  clauses  in  deeds  have  been  construed  as  convenants  rather 
than  as  conditions  subsequent,  4  Kent  Com.  132  ;  Devlin  on 
Deeds,  §  970,  c.  49  N.  H.  322  ;  39 Ga.  202  ;  16  Gray  327  ;  106  N.  Y. 
142  (12  N.  E.  R.  624). 

Sec.  29.   Breach  of  condition— Rights  and  remedies  of 
parties. 

The  failure  to  perform  a  condition  precedent  prevents  the 
estate  from  vesting,  and  leaves  it  in  the  original  grantor,  Devlin 
on  Deeds,  §  958 ;  44  N.  H.  9;  61  Pa.  St.  73 ;  4  Jones  (N.  C.)  249. 
On  the  other  hand,  the  breach  of  a  Condition  subsequent  renders 
a  v&ted  estate  liable  to  forfeiture;  and  it  is  with  this  class  we  will 
have  most  to  do.  Such  conditions  being  strictly  construed,  Sec.  28, 
a  strict  performance  is  not  required :  a  substantial  compliance  is 
all  that  is  necessary,  97  Ind.  252;  39  Barb.  79.  The  mere  failure 
to  make  the  performance  required  does  not  of  itself  divest  the 
estate :  this  can  only  be  done  by  parties  entitled  to  the  land  en- 
forcing the  forfeiture,  3  Ind.  343;  9  Ind.  323  (68  Am.  Dec.  638); 
8  Blk.  138  (44  Am.  Dec.  742,  and  lengthy  note  on  subject  of  breach 
of  condition  subsequent);  106  N.  Y.  283  (60  Am.  Rep.  449,  note ; 
\2  N.  E.  R.  607);  9  Bush  (Ky.)  202;  86  Ind.  573.  And  only  the 
heirs  or  devisees  of  grantor,  and  not  strangers,  can  enforce  such  a 
forfeiture,  51  Ind.  532;  8  Blk.  138  (44  Am.  Dec.  742);  86  Ind. 
573 ;  3  Ind.  343 ;  9  Bush  (Ky.)  202 ;  Devlin  on  Deeds,  §  969.  See 
19  N.  Y.  ico;  25  Me.  525;  21  Wall.  44;  97  U.  S.  696;  12  N.  Y. 
121 ;  5  Cal.  108 ;  and  it  is  held  that  the  right  is  not  assignable,  2 
Wash.  Real  Prop.  13;  7  Otto  693 ;  31  Conn.  468 ;  15  Wend.  561 ; 
and  cases  cited  in  note,  44  Am.  Dec.  758.     Parties  seeking  to  en- 
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force  a  forfeiture  must  show  their  rights  clearly,  13  Ind.289;  Dev- 
lin on  Deeds,  §  973.  As  to  the  time  allowed  for  performance  of 
conditions,  no  fixed  rule  has  been  agreed  upon.  It  has  been  said 
that  if  no  time  is  limited,  the  grantee  or  devisee  has  the  period  of 
his  life,  3  Pet.  346 ;  but  the  best  rule  is  that  conditions  should  be 
performed  in  a  reasonable  time.  As  to  what  length  of  time  would 
be  considered  as  a  reasonable  time,  courts  must  necessarily  be 
governed  by  the  particular  facts  of  each  case  and  the  establish- 
ment of  justice  between  the  parties.  See,  generally,  on  this  sub- 
ject, Boone  Real  Prop.,  §  209;  5  Pick.  528 ;  105  Mass.  241 ;  5  S.  & 
R.  375;  44  Am.  Dec.  748,  note ;  2  Wash.  Real  Prop.  11;  Tiede- 
man  Real  Prop.,  §  276;  13  N.  Y.  121.  The  prejudice  of  the  law 
against  forfeiture  of  estates  requires  that  the  party  seeking  to  re- 
cover land  on  account  of  breach  of  condition  subsequent  must 
make  an  entry  upon  the  land  in  pursuance  of  such  breach,  or  de- 
mand  of  the  recreant  party  the  performance  of  the  condition,  79 
Ind.  463 ;  97  Ind.  248  ;  45  Ind.  553  ;  71  Ind.  434;  and  these  facts 
must  be  pleaded,  57  Ind.  564.  A  demand  for  possession  is  equiva- 
lent to  an  entry,  Id. ;  66  Ind.  580;  86  Ind.  573  ;  97  Ind.  249.  In 
cases  of  entry,  it  is  not  necessary  that  the  party  declare  for  what 
purpose  he  enters,  97  Ind.  249  c.  18  Conn.  535.  As  to  what 
constitutes  re-entry,  see  79  Ind.  15.  The  remaining  in  possession 
may  obviate  necessity  of  demand  or  entry,  11 1  Ind.  456  (12  Jl.  E. 
R.  698).  In  a  recent  case  upon  this  subject  of  demand,  it  was 
held  that  under  a  condition  providing  for  the  avoidance  of  a  deed 
in  case  the  grantee  failed  to  make  three  consecutive  annual  pay- 
ments of  a  sum  stipulated  on  a  day  named  in  each  year,  a  demand 
for  or  notice  of  non-payment  of  amount  was  not  necessary,  the 
court  saying:  "  Where,  however,  the  continuance  of  an  estate 
depends  upon  the  performance  of  a  specified  act,  which  is  to  be 
done  at  a  fixed  time,  no  demand  is  necessary ;  because  the  party 
has  equal  knowledge  of  the  thing  to  be  done,  and  of  the  time 
when  it  is  to  be  done,"  1 16  Ind.  424  (19  N.  E.  R.  202).  Ordinarily 
'equity  cannot  be  invoked  to  assist  in  the  forfeiture  of  an  estate, 
9  Ind.  323  (68  Am.  Dec.  638) ;  17  Ohio  293  ;  127  111.  loi  (20  N.  E. 
R.  51);  Story's  Equity,  §1319;  4  Kent  Com.  130;  85  Ky.  525  (4 
South  W.  228).  See  contra^  4  Ind.  628  (58  Am.  Dec.  642).  Infancy 
or  coverture  do  not  excuse  the  non-performance  of  a  condition,  8 
Blk.  138  (44  Am.  Dec.  742);   3  Denio  334;    36  N.  H.  344.      The 
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party  entitled  to  performance  may  waive  his  right  to  it  either  by 
his  act  or  agreement,  71  Ind.  439;  40  Ind.  88;  45  Ind.  567;  85 
Ky.  525  (4  South  W.  228) ;  2  Wash.  Real  Prop.  19;  loi  Ind.  115. 
It  may  be  waived  by  party  refusing  to  accept  a  performance,  13 
Ind.  289;  but  a  mere  silence  or  acquiescence  of  party  entitled  to 
performance  cannot  be  construed  as  a  waiver,  1 16  Ind.  424  (19  N. 
E.  R.  203);  loi  Ind.  115  ;  2  Wash.  Real  Prop.  19.  But  there  are 
cases  in  which  it  may  be  inferred,  9  Bush  (Ky.)  202;  see  12  Barb. 
444;  20  Id.  456.  In  a  case  where  an  aged  father  conveyed  his 
farm  to  his  son  on  condition  of  his  support  and  maintenance  with 
him,  it  was  held  that  the  son  was  guilty  of  breach  of  condition 
by  abandoning  the  farm  at  the  mere  bidding  of  his  father,  a  child- 
ish old  man,  and  that  the  father  having  remained  in  possession, 
nothing  further  was  necessary  in  order  to  entitle  him  to  maintain 
an  action  to  quiet  title,  1 1 1  Ind.  456  (12  N.  E.  R.  698).  See,  gen- 
erally, on  rights  of  parties  in  ^ase  of  breach  of  condition  to 
"maintain  and  support,"  4  Ind.  628  (58  Am.  Dec.  642);  63  Ind. 
452;  15  Ind.  160;  39  Barb.  79;  69  Me.  300;  48  Ind.  84. 

Where  a  time  is  fixed  within  which  a  condition  subsequent  shall 
be  performed,  an  entry  and  ouster  before  the  expiration  of  the 
time  will  defeat  the  right  of  the  grantor  to  insist  upon  a  forfeiture 
of  the  estate,  113  Ind.  215  (15  N.  E.  R.  249).  Innumerable  cases 
have  arisen  upon  construction  of  conveyance  with  condition  that 
land  shall  be  used  for  a  certain  purpose  or  in  a  particular  manner, 
as  to  a  railroad  for  depot  purposes,  etc.  Many  of  these  cases*  are 
not  subject  to  classification  upon  legal  principles,  depending  upon 
construction  of  particular  instruments  and  facts.  However,  they 
throw  much  light  upon  similar  cases.  We  cite  the  following:  89 
Ind.  375;  91  Ind.  557;  66  Ind.  580;  24  O.St.  219 — all  conveyance 
to  R.  R.  Co.  Miscellaneous  cases,  18  Ind.  380;  12  Ind.  74;  79 
Ind.  15  ;  37  O.  St.  262;  23  N.  E.  R.  904;  5  Bush  (Ky.)  330;  144 
Mass.  396  (11  N.  E.  R.  684).  See,  generally,  on  subject  of  condi- 
tions subsequent,  Freeman's  note  (15  pp.)  44  Am.  Dec.  744;  2 
Wash.  Real  Prop.  2. 


CHAPTER  III. 

CONTRACTS. 

Sec.  30.    Agreement  to  subxxiit  to  arbitration. 

No  submission  to  arbitration  shall  be  made  re- 
specting the  claim  of  any  person  to  any  estate  in 
fee  or  for  life  to  any  real  estate ;  but  any  claim  to 
an  interest  in  a  term  for  years,  or  for  one  year  or 
less,  in  real  estate,  and  controversies  respecting  the 
partition  of  lands  between  joint-tenants  or  tenants 
in  common,  or  concerning  the  boundaries  of  lands, 
or  concerning  the  assignment  of  dower,  may  be  sub- 
mitted to  arbitration.     (R.  S.  831.     In  force  May  6, 

1853.) 

Almost  any  agreement  affecting  an  interest  in  land  may  be 
made  by  the  parties  having  such  interest,  except  the  agreement 
prohibited  by  this  statute.  At  common  law,  a  dispute  concerning 
land  was  held  to  be  a  fit  subject  of  arbitration,  2  A.  K.  Marsh. 
(Ky.)  436  (12  Am.  Dec.  422).  The  question  of  damages  for  an  ad- 
mitted incumbrance  upon  land  sold  may  be  submitted  to  arbitra- 
tion, 13  Ind.  393. 

Sec.  31.    Contract  must  be  in  writing,  when. 

No  action  shall  be  brought  in  any  of  the  follow- 
ing cases : 

Fourth. — Upon  any  contract  for  the  sale  of  lands. 

Unless  the  promise,  contract,  or  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by 

;32) 
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some  person  thereunto  by  him  lawfully  authorized ; 
excepting,  however,  leases  not  exceeding  the  term  of 
three  years.     (R.  S.  4904.     In  force  May  6,  1853.) 

As  a  general  rule,  all  contracts  for  the  sale  of  land  or  for  the 
sale  of  any  interest  therein  must  be  evidenced  by  some  written 
instrument,  19  Ind.  347;  28  Ind.  55;  3  Lit.  (Ky.)  399  (14  Am. 
Dec.  76)!  The  entire  contract  must  be  reduced  to  writing,  99 
Ind.  5 ;  39  Ind.  120;  125  111.  313  (17  N.  E.  Rep.  827).  Where  a 
party  has  no  legal  or  equitable  interest  in  the  land,  the  agreement 
of  a  third  person  to  purchase  the  same  and  afterward  convey  it 
to  such  party,  to  be  valid  mu^t  be  in  writing,  73  Ind.  400 ;  but 
the  promise  to  pay  the  purchase-price  of  land  need  not  be  in 
writing,  114  Ind.  37  (15  N.  E.  Rep.  844).  A  contract  for  the  sale 
of  an  equitable  interest  in  real  estate  is  within  the  statute,  21  N. 
E.  Rep.  933  ;  and  so  is  a  contract  of  the  sale  of  green  and  grow- 
ing trees,  87  Ind.  537;  119  Ind.  7  (20  N.  E.  Rep.  506)-;  but  it  has 
been  held  that  the  sale  of  green  and  growing  trees,  made  in  the 
prospect  of  immediate  removal,  need  not  be  in  writing,  13  B. 
Mon.  (Ky.)  341  ;  and  that  a  contract  for  the  sale  of  land,  which 
had  been  made  in  writing,  might  be  rescinded  by  a  verbal  agree- 
ment, 38  O.  St.  405  ;  10  Ind.  225.  Antenuptial  contracts  relating 
to  land  must  be  in  writing,  99  Ind.  5;  and  so  must  an  agreement 
to  change  a  mortgage,  49  Ind.  351  (19  Am.  Rep.  679);  but  the 
time  of  performance,  as  expressed  in  a  written  contract  for  sale  of 
l^nd,  may  be  changed  or  enlarged  by  verbal  agreement,  28  O.  St. 
100.  In  the  following  cases,  it  has  been  held  that  a  written  con- 
tract was  not  necessary,  viz. :  an  agreement  to  extend  the  time 
of  redemption,  98  Ind.  267 ;  97  Ind.  73;  an  agreement  to  partition 
lands,  101  Ind.  518;  113  Ind.  360  (14  N.  E.  Rep.  563);  an  agree- 
ment for  the  sale  of  a  building  which  had  been  treated  as  person- 
alty, 96  Ind.  159  (49  Am.  Rep.  152) ;  an  agreement  that  the  chan- 
nel of  a  water-course  maybe  diverted,  29  O.St.  341.  A  contract 
between  two  parties  to  purchase  land  of  a  third  was  held  to  be 
within  the  statute  of  frauds,  4  Bibb  (Ky.)  102  ;  and  it  has  been 
held  that  the  right  to  worship  in  a  church  was  such  an  interest  in 
land  as  could  only  pass  by  written  contract,  33  Ind.  95  (5  Am. 
Rep.  184).     A  promise  to  open  a  street  must  be  in  writing,  28 
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.  Ind.  26.     An  agreement  of  a  purchaser  at  sheriff's  sale  to  hold  the 
land  and   permit  the  execution  defendant  to  redeem  after  the 

'  *  expiration  of  the  year  for  redemption  is  not  a  contract  for  the  sale 
of  land,  97  Ind.  70;  117  Ind.  144(19  N.  E.  Rep.  743);  neither  is 
it  for  the  mortgagor  to  agree  with  the  mortgagee  not  to  resist  a 
foreclosure,  84  Ind.  571  ;  nor  is  an  agreement  to  share  in  the 
profits  and  loses  of  an  adventure  in  real  estate,  99  N.  Y.  609 
(i  N.  E.  Rep.  141) ;  nor  is  an  agreement  to  obtain  a  release  of  a 
mortgage,  104  N.  Y.414  (loN.  E.  Rep.  862);  nor  is  an  agreement 
fixing  the  dividing  line  between  lands,  6  Bush  (Ky.)  669.  The 
agreement  of  the  plaintiff  in  a  foreclosure  suit  to  take  a  deed  from 
the  defendant,  and  allow  the  defendant  one  year  to  find  a  purchaser 
at  a  larger  price  and  to  convey  to  such  purchaser  and  pay  surplus 
to  the  defendant,  is  not  within  the  statute  of  frauds,  71  Ind.  596. 
Where  one  furnishes  money  to  redeem  land  sold  on  execution, 
and  agrees  to  hold  the  title  as  security  and  reconvey  when  the 
money  is  refunded,  such  agreement  is  not  within  the  statute  of 
frauds,  9  B.  Mon.  453  (50  Am.  Dec.  519).  A  right  of  action  on  the 
covenants  of  a  prior  grantor  cannot  be  reserved  by  parol,  47  Ind. 
122.  The  general  denial  puts  in  issue  the  legality  of  the  contract 
as  to  those  having  the  right  to  rely  on  this  statute,  85  Ind.  438 ; 
30  Ind.  398. 

Sec.  32.    Sufficiency  of  the  memorandum. 

The  writing  should  contain  all  the  essential  features  of  the 
contract  and  a  description  of  the  realty,  84  Ky.  49;  81  Ind.  190; 
22  O.  St.  63;  84  Ky.  636  (2  S.  W.  Rep.  179);  117  111.  597  (7  N.  E. 
Rep.  121);  144  Mass.  465  (11  N.  E.'  Rep.  583);  6  B.  Mon.  (Ky.) 
103 ;  142  Mass.  232  (56  Am.  Rep.  671 ;  7  N.  E.  Rep.  846,  and  note^\ 
4  Bush  (Ky.)  I  (96  Am.  Dec.  279).  It  is  a  sufficient  description 
of  theland  to  say  "one-half  of  all  my  real  estate/'  1 14  Ind.  311  (15 
N.  E.  Rep.  345,  and  note) ;  and  it  is  a  sufficient  execution  of  the 
memorandum  if  it  be  signed  by  the  party  to  be  charged  thereby, 
7  Blkf.  454;  or  by  his  agent,  1 14  Ind.  311  (15  N.  E.  Rep.  345).  A 
church  subscription  providing  that  others  than  the  owners  might 
worship  in  the  building  was  held  not  to  be  binding  on  the  church, 
33  Ind.  95  (5  Am.  Rep.  184).  The  memorandum  may  consist  in 
a  series  of  letters  which  should  be  construed  together,  loi  N.  Y. 
644  (4  N.  E.  Rep.  747) ;  99  N.  Y.  29  (i  N.  E.  Rep.  42).      A  mere 
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receipt,  which  does  not  describe  the  land  nor  recite  the  terms  of 
sale,  is  not  sufficient,  6  Blkf.  24;  neither  is  an  undelivered  deed,  80 
Ind,  134;  nor  is  a  letter  promising  to  give  a  foster-son  a  house 
upon  his  marriage,  83  Ky.  552 ;  nor  is  an  unsigned  entry  in  the 
books  of  a  real  estate  agent,  144  Mass.  256  (10  N.  E.  Rep.  821). 
See  46  Ind.  427. 

Sec.  33.    Equitable  modification  of  the  statute. 

The  statute  of  frauds  has,  to  some  extent,  been  **modified"  by 
a  long  course  of  judicial  decisions,  founded  on  well-settled  princi- 
ples of  equity  as  applied  to  the  facts  of  each  particular  case,  23 
Ind.  307.  These  decisions  have  been  uniformly  founded  on  the 
principle  that  the  statute,  being  intended  as  a  shield  to  prevent 
fraud,  must  not  be  used  as  a  cover  to  protect  those  engaged  in 
the  perpetration  of  a  fraud,  99  Ind.  6;  91  Ind.  307 ;  80  Ind.  259; 
16  Ind.  177;  22  N.  E.  Rep.  90.  Where  an  equity  arises  out  of 
the  wrong  of  a  party,  he  will  not  be  permitted  to.  set  up  the 
statute  against  the  just  claims  of  the  one  whom  he  has  injured. 
3  Litt.  (Ky.)  55  (14  Am.  Dec.  41);  56  Ind.  569.  The  statute  of 
frauds  must  not  be  used  as  a  means  to  accomplish  an  injustice,  85 
Ky.  32.  Nor  can  it  be  used  to  prevent  the  recovery  of  the  pur- 
chase-money, 42  O.  St.  59;  III  Ind.  238  (12  N.  E.  Rep.  386).  It 
is  held  that  the  boundaries  expressed  in  a  deed  cannot  be  enlarged 
by  parol  evidence  even  on  the  ground  of  fraud,  9  Dana  (Ky.) 
160  (33  Am.  Dec.  541);  3  A.  K.  Marsh.  (Ky.)  245. 

Sec.  34.   Parol  sale  of  land. 

A  parol  contract  for  the  sale  of  land  is  not  void,  but  is  simply 
voidable,  88  Ind.  52;  35  Ind.  i.  It  is  not  illegal,  90  Ind.  242.  In 
Kentucky,  prior  to  the  adoption  of  the  statute  of  frauds,  parol  sales 
of  land  followed  by  possession  were  valid,  4  B.  Mon.  193  ;  3  A. 
K.  Marsh.  554(13  Am.  Dec.  203) ;  2  Bibb  66.  See  5  Litt.  64,  150. 
The  statute  of  frauds  withholds  the  remedy  for  enforcing  parol 
contracts  for  the  sale  of  land,  but  does  not  extinguish  their  moral 
obligation  nor  prevent  their  constituting  a  ground  of  defense,  2 
A.  K.  Marsh.  246.  "  No  man  is  bound  to  make  a  defense  of  the 
statute  of  frauds,"  105  Ind.  17  (4  N.  E.  Rep.  286);  139  Mass.  492 
(2  N.  E.  Rep.  88).  Strangers  to  a  parol  contract  for  sale  of  lands 
cannot  defeat  it  against  the  will  of  the  parties,  5  B.  Mon.  (Ky.)  272 ; 
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6  Bush  (Ky.)  203 ;  107  Ind.  432  (8  N.  E.  Rep.  170);  Decause  the 
statute  of  frauds  is  a  personal  defense,  and  can  only  be  interposed 
by  the  parties  to  the  contract  and  their  privies,  loi  Ind.  521  ;  85 
Ind.  439.^  A  parol  sale  of  land  is  valid  for  many  purposes,  and  a 
conveyance  made  in  pursuance  of  it  will  relate  back  to  its  date  and 
overreach  an  intermediate  sale,  5  B.  Mon.  (Ky.)  269;  40  Ind.  478. 
Equity  will  enforce  a  parol  sale  of  land  where  possession  has  been 
taken  in  pursuance  thereof  and  the  purchase-money  paid,  91  Ind. 
301  ;  115  Ind.  206  (17  N.  E.  R.  207);  116  111.  279  (5  N.  E.  Rep. 
543);  118  111.  73  (7  N.  E.  Rep.  487);  113  Ind.  205  (14  N.  E.  Rep. 
541);  113  Ind.  256  (15  N.  E.  Rep.  270).  A  parol  contract  to  con- 
vey land  in  consideration  of  services  to  be  rendered  was  held  not 
enforceable,  37  Ind.  554.  A  party  to  a  parol  purchase  of  land  can- 
not refuse  to  accept  a  deed  from  his  vendor  and  then  recover  back 
the  purchase-money  which  he  may  have  paid,  83  Ind.  463  (43  Am. 
Rep.  76).  The  vendor  may  enforce  the  payment  of  the  purchase- 
money  when  he  tenders  perfontiance  of  an  oral  contract  for  sale  of 
real  estate,  84  Ind.  491.  Money  paid  under  a  parol  contract  which 
cannot  be  enforced  may  be  recovered  from  the  party  receiving  the 
same  85  Ind.  499;  79  Ind.  475  ;  2  J.  J. Marsh.  (Ky.)  552  ;  but  the  ven- 
dee must  show  that  the  vendor  either  cannot  or  will  not  convey,  5  T. 
B.  Mon.  (Ky.)  191 .  If  the  vendor  in  a  parol  sale  show  himself  able 
and  willing  to  convey,  he  may  recover  on  a  promissory  note  given 
for  the  purchase-money,  88  Ind.  52.  A  parol  contract  to  convey 
or  devise  land  in  consideration  of  services  to  be  rendered,  after 
possession  had  been  taken  and  the  services  had  been  rendered, 
was  held  valid,  64  Ind.  416.  Moving  from  Kentucky  to  Indiana 
was  held  to  be  sufficient  consideration  to  uphold  a  parol  agree- 
ment to  convey  land,  93  Ind.  37.  Prior  to  the  adoption  of  the 
statute  of  frauds  in  Ohio,  it  was  held  that  the  legal  title  to  land 
could  not  pass  by  parol,  i  O.  244.  It  seems  to  be  settled,  by  the 
Supreme  Court  of  Kentucky,  that  in  that  State  the  title  to  lands 
cannot  be  acquired  by  virtue  of  any  parol  contract,  9  Bush  44 ; 
II  Bush  321  ;  I  Bibb  205  ;  and  that  a  parol  contract  for  sale  of 
land  cannot  be  enforced  by  either  party,  83  Ky.  558;  6  Dana  337  ; 
3  T.  B.  Mon.  168;  II  B.  Mon.  43;  and  that  the  parol  promise 
of  one  person  to  procure  another  to  convey  could  not  be  enforced, 
2  B.  Mon.  II.  Such  contracts  are  not  void  but  voidable,  16  B. 
Mon.  630;  8  Dana  102 ;  4  J.  J.  Marsh.  569;  i  B.  Mon.  jS.     Such 
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contracts  may  create  moral  obligations,  5  J.  J.  Marsh.  380.  Where 
one  has  expended  money  on  the  faith  of  a  parol  contract,  which 
the  other  party  afterward  refuses  to  perform,  he  may  recover 
damages,  ii  Bush  321;  14  B.  Mon.  294;  and  a  note  for  pur- 
chase-money  on  a  parol  sale  of  land,  which  has  been  partly  exe- 
cuted, is  not  wholly  without  consideration,  1 1  B.  Mon.  43 ;  3  B. 
Mon.  31. 

Sec.  35.    Part  performance. 

Where  a  parol  sale  of  land  has  been  so  fully  performed  that 
it  will  operate  as  a  fraud  not  to  complete  its  performance,  a  court 
of  equity  will  sustain  the  contract  on  the  ground  of  part  perform- 
ance, I  Chit.  Con.  422;  2  Chit.  Con.  1450;  43  Ind.  27 ;  141  Mass. 
368  (6  N.  E.  Rep.  728,  and  note) ;  Waterman  on  Specific  Perform- 
ance, §  272.  There  must  be  such  a  part  performance  as  will  make 
it  unjust  not  to  uphold  the  parol  contract,  141  Mass.  368  (6  N. 
E.  Rep.  728) ;  122  111.  388  (13  N.  E.  Rep.  S53).  Where  one  party 
has  partly  performed  a  voidable  contract,  the  other  cannot  re- 
ceive the  benefit  of  such  part  performance  and  refuse  to  pay  there- 
for, 60  Ind.  63.  A  court  of  equity  will  not  permit  a  party  to 
perpetrate  a  fraud  by  pleading  the  statute  of  frauds,  84  Ind.  571. 
The  acts  relied  upon  to  constitute  a  part  performance  must  be 
done  under  the  contract,  and  for  the  purpose  of  performing  it,  122 
111.  388  (13  N.  E.  Rep.  555);  43  Ind.  18.  Where  that  portion  of 
a  parol  contract,  which  is  within  the  statute  of  frauds,  has  been 
performed,  the  remaining  portion  of  the  contract  may  be  enforced, 
92  Ind.  51;  89  Ind.  426;  79  Ind.  129,  412;  18  Ind.  134.  The 
payment  of  the  purchase-money  by  the  vendee  in  a  parol  sale  of 
land  is  not,  of  itself,  a  sufficient  part  performance  to  take  the  con- 
tract out  of  the  statute  of  frauds,  109  Ind.  519  (10  N.  E.  Rep. 
404);  38  O.  St.  338;  29  Ind.  522;  63  Ind.  18;  6 Ohio  528;  4Blkf. 
94(28  Am.  Dec.  45);  79  Ind.  128;  67  Ind.  19,  122;  35  Ind.  i  ; 
but  if  the  payment  of  the  purchase-money  be  accompanied  by  a 
surrender  of  the  possession  to  the  vendee  in  pursuance  of  the 
contract,  the  sale  will  be  upheld,  113  Ind.  205  (14  N.  E.  Rep. 
542);  ICO  N.  Y.  159(2.  N.  E.  Rep.  898);  116  111.  279  (5  N.  E. 
Rep.  543) ;  I  Blkf.  58.  In  the  case  of  parol  exchange  of  lands, 
the  change  of  possession  by  the  parties  and  the  payment  of  a 
mortgage  on  the  land  received  by  one  of  them  was  held  to  be  a  suf- 
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ficient  part  performance,  67  Ind.  430.  The  same  is  true  where  the 
possession  is  followed  by  valuable  and  lasting  improvements  made 
by  the  vendee  in  reliance  upon  the  contract,  42  Ind.  379;  4  Blkf. 
384.  In  Indiana,  the  rule  seems  to  be  well  settled  that  possession, 
yielded  by  the  vendor  to  the  vendee  in  pursuance  of  a  parol  sale, 
removes  the  contract  from  the  statute  of  frauds,  79  Ind.  127;  69 
Ind.  419;  71  Ind.  562  ;  93  Ind.  419;  4  Blkf.  98  (28  Am.  Dec.  45); 
20  Ind.  226.  There  must  be  an  actual  taking  of  possession  in 
pursuance  of  the  contract,  122  111.  528  (14  N.  E.  Rep.  46) ;  jj  Ind. 
100  (40  Am.  Rep.  289) ;  69  Ind.  423  ;  45  Ind.  487 ;  and  the  mere 
continuance  of  a  former  possession  is  not  sufficient,  67  Ind.  441 ; 
84  Ind.  493;  81  Ind  412.  See  113  Ind.  256  (15  N.  E.  Rep.  270); 
neither  is  possession  taken  without  consent  of  the  vendor,  125  111. 
313  (17  N.  E.  Rep.  827).  In  order  to  sustain  an  equitable  title 
under  a  parol  sale,  it  would  seem  that  there  ought  be  an  actual  tak- 
ing of  possession  under  it,  and  either  the  payment  of  the  purchase- 
price  or  the  making  of  lasting  and  valuable  improvements,  118 
Ind.  270  (20  N.  E.  Rep.  794).  In  Ohio,  the  taking  of  possession 
under  a  parol  sale  of  land  and  the  execution  of  a  mortgage  upon 
it  to  secure  the  payment  of  the  purchase-money  was  sufficient 
part  performance  to  uphold  the  sale,  13  Ohio  408.  In  Kentucky, 
it  is  held  that  part  performance  will  in  no  case  take  a  parol  sale 
of  land  out  of  the  statute  of  frauds,  83  Ky.  553;  9  Bush  40;  but 
where  the  purchase-money  was  paid,  and  possession  in  pursuance 
of  a  parol  sale  had  been  held  for  years,  and  the  vendor  admitted 
in  court  his  agreement  to  convey,  it  was  held  to  take  contract  out 
of  the  statute  of  frauds,  78  Ky.  581. 

Sec.  36.    Parol  gift  of  land. 

Equity  will  protect  a  parol  gift  of  real  property  upon  the  same 
principle  that  it  will  uphold  a  parol  sale,  9  Wall.  U.  S.  i ;  5  Kansas 
411;  12  Penn.  St.  173;  84  Penn.  St.  267.  Where  a  gift  of  real 
estate  has  been  made  by  parol,  and  the  donee  has  gone  into  posses- 
sion in  pursuance  of  the  gift  and  made  lasting  and  valuable  im- 
provements in  reliance  on  the  gift,  equity  will  not  permit  the 
donor  to  assert  his  legal  title,  94  Ind.  183 ;  114  111.  302  (i  N.  E. 
913);  2  Del.  Ch.  130;  36  N.  Y.  327;  i  Binn.  (Pa.)  378;  42  Ind. 
378;  55  111.  514,  521  ;  22  Eng.  Rep.  535  ;  39  Ind.  414;  Am.  Law 
Reg.  vol.  8,  p.  29.     In  Kentucky,  it  is  held  that  a  parol  gift  as  such 
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cannot  be  enforced,  but  that  it  is  not  void,  and  may  be  the  basis 
of  a  moral  obligation,  3  Met.  363  ;  4  Dana  552.  Where  a  father 
gave  land,  for  which  he  owed  the  purchase-money  by  parol  to  his 
son,  and  after  the  father's  death  the  son  paid  the  purchase-money 
and  retained  possession  taken  in  pursuance  of  the  gift,  it  was  held 
that  the  other  heirs  of  the  father  could  not  compel  partition  with- 
out paying  their  portion  of  the  purchase-money,  Sneed  302.  One 
who  is  in  possession  of  land,  claiming  ownership  under  a  parol 
gift,  holds  adversely  to  the  donor,  85  Ky.  666.  Where  a  father 
gave  land  to  his  son  by  parol  and  put  the  son  in  possession,  and 
after  the  son  had  made  lasting  and  valuable  improvements  in  re- 
liance upon  the  gift,  and  the  father  then  evicted  him»  it  was  held 
that  the  son  could  recover  for  the  improvements,  4  J.  J.  Marsh.  625. 

Sec.  37.    Oonstruction  of  real  contracts. 

The  construction  pf  contracts  for  the  sale  of  real  estate  is  not 
different  in  principle  from  the  construction  of  contracts  generally. 
The  court  should  determine  the  intention  of  the  parties  from  the 
words  used  in  the  contract ;  and,  if  this  cannot  be  done,  it  may 
look  to  the  acts  of  the  parties,  surrounding  circumstances  and 
preexisting  relations;  but  parol  evidence  will  not  be  heard  to 
vary  or  control  the  terms  of  the  written  agreement,  i  Warvelle  on 
Vendors,  pp.  1 16-158,  where  the  principles  of  construction  are 
stated  at  length,  and  many  authorities  collated.  An  executory 
contract  to  convey  by  deed  of  general  warranty  calls  for  a  deed 
with  full  covenants  of  warranty,  92  Ind.  321.  And  a  contract  to 
convey  means  that  the  vendor  shall  give  the  vendee  a  sufficient 
title,  14  Ind.  13.  Time  will  be  made  the  essence  of  a  contract  to 
sell  land  when  the  benefits  depend  on  a  strict  performance  in 
point  of  time,  2  O.  St.  326  (59  Am.  Rep.  677). 

Sec.  38.    Validity  of  contracts. 

Contracts  which  are  void  /rr  se  are  few  in  number,  and  are 
such  as  are  prohibited  by  statute  and  are  contrary  to  public  policy. 
In  some  States,  it  seems  to  be  the  rule  that  dealings  prohibited  by 
penal  statutes  are  absolutely  void,  43  How.  Pr.  167;  46  Iowa  299; 
72  Penn.  St.  456.  But,  in  Indiana,  a  deed  made  to  defraud  cred- 
itors, which  is  prohibited  by  a  penal  statute.  Rev.  Stat.,  §  2156, 
was  held  to  be  valid  between  the  parties,  84  Ind.  336.     Courts  of 
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equity  will  not  aid  parties  to  illegal  contracts,  but  will  leave  them 
where  they  have  placed  themselves,  27  Ind.  267;  5  Lans.  (N.  Y.) 
355.  Contracts  for  the  sale  of  land  for  lottery  prizes  are  void  as 
against  public  policy,  28  Ohio  St.  251.  As  to  the  validity  of  a 
contract  for  the  sale  of  land  made  by  an  agent,  see  13  O.  St.  574; 
8  O.  St.  520. 

Sec.  39.    Fraudulent  representations. 

Contracts  affecting  real  property,  procured  by  means  of  fraud- 
ulent representations,  may  be  avoided  by  the  injured  party,  i  Story 
Eq.,  §  184;  I  Warvelle  on  Vendors,  167.  The  representations 
must  be  false  in  fact,  and  concerning  a  matter  material  to  the  con- 
tract, and  must  have  been  relied  upon  by  the  party  seeking  relief 
on  account  of  them,  46  Ind.  393  ;  35  Ind.  351 ;  13  Ind.  277.  False 
representations  as  to  when  an  existing  mortgage  will  be  due  are 
not  sufficient,  44  Ind.  224.  But  representations  as  to  the  location 
of  land  may  be  relied  upon  by  the  vendee,  65  Ind.  554;  46  Ind. 
15;  4  Blkf.  no;  and  fraudulent  representations  as  to  title  may 
support  an  injunction  to  prevent  the  collection  of '  the  purchase- 
money,  50  Ind.  240.  False  representations  as  to  the  legal  effect 
of  a  written  instrument  is  not  fraud,  44  Ind.  246 ;  neither  are  rep- 
resentations on  which  no  reliance  was  placed,  or  upon  which  the 
party  had  no  right  to  rely,  33  Ind.  125.  A  vendee  has  no  right  to 
rely  on  representations  made  concerning  facts  which  lie  equally 
within  the  knowledge  of  both  parties,  6  Ind.  220;  nor  upon  rep- 
resentations as  to  quality  where  he  has  an  opportunity  to  see  the 
f  land  for  himself,  jy  Ind.  494 ;  nor  as  to  value,  74  Ind.  494 ;  70  Ind. 
525,  unless  the  vendor  has  in  some  way  prevented  an  examination 
\  of  the  land,  23  Ind.9 ;  nor  as  to  quantity,  unless  the  circumstances 
justified  the  vendee  in  relying  upon  the  vendor's  representations, 
7  Ind.  537;  6  Blkf.  9.  A  vendee  is  not  bound  to  measure  land,  22 
N.  E.  Rep.  744 ;  and  he  may  rely  upon  the  statement  of  the  ven- 
dor that  there  is  no  mortgage  on  the  land,  93  Ind.  486 ;  but  not 
^  on  the  statement  that  he  has  a  good  title,  45  Ind.  393.  It  is  the 
settled  rule  in  Indiana  that,  if  the  statement  be  false  in  fact  and 
is  made  with  intent  to  influence  the  injured  party,  it  is  fraudulent, 
whether  its  falsity  be  known  to  party  making  the  representation 
or  not,  98  Ind.  339 ;  27  Ind.  9 ;  but,  in  Kentucky  and  Ohio,  it  is 
held  that  in  order  to  constitute  fraud,  the  representation  must  be 
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known  to  be  false  by  the  party  making  it,  3  Dana  (Ky.)  284 ;  2 
Duvall's  R.  (Ky.)  156;  26  Ohio  St.  433.  False  representations  of 
third  persons,  not  procured  or  indorsed  by  the  vendor,  do  not 
constitute  a  fraud  against  the  vendee,  18  Ohio  St  536.  Fraud  in 
the  sale  of  land  is  cognizable  both  at  law  and  in  equity,  2  Dana 
(Ky.)  583.  An  intentional  concealment  of  a  fact  is  a  fraud,  81 
Ky.  165 ;  and  so  is  the  sale  of  land  to  which  the  vendor  has  no 
title,  Hardin  (Ky.)  41  (3  Am.  Dec.  723).  It  is  the  duty  of  a  pur- 
chaser to  use  diligence,  10  B.  Mon.  (Ky.)  458;  but  he  may  rely  on 
the  representations  of  his  vendor  as  to  the  existence  of  incum- 
brances, even  though  they  appear  of  record,  81  Ky.  609;  or  as  to 
the  location  of  the  land,  Sneed  (Ky.)  98 ;  or  as  to  the  length  of  a 
lot,  Sneed  (Ky.)  238 ;  or  as  to  the  location  of  boundary  lines, 
Sneed  (Ky.)  136  (2  Am.  Dec.  711);  7  Bush  (Ky.)  442;  but  not  as 
to  the  number  of  acres  or  value,  4  Lit.  (Ky.)  140. 

Sec  40.    Rescission  of  real  contracts. 

The  law  favors  the  upholding  rather  than  the  rescission  of  con- 
tracts, 6  B.  Mon.  (Ky.)  547.  And  in  order  to  rescind  a  contract,  a 
distinct  case  of  fraud  should  be  shown,  12  Bush  (Ky.)  295;  or 
duress,  70  Ind.  23.  It  is  a  general  rule  that,  where  specific  per- 
formance would  be  denied,  rescission  will  be  decreed,  2  Ohio 
St.  333  (59  Am.  Dec.  677).  Where  one  was  induced  to  join  in  a 
purchase  of  land  by  the  fraud  of  his  co-partner  in  the  transaction, 
in  which  the  vendor  was  a  participant,  the  contract  was  rescinded, 
40  Ohio  St.  190.  A  rescission  maybe  had  on  account  of  the  fraud 
of  an  agent,  23  Ind.  567 ;  or  on  account  of  fraudulent  representa- 
tions as  to  the  title,  though  it  be  of  record,  5  J.  J.  Marsh.  (Ky.)96 
(20  Am.  Dec.  241  );  or  on  account  of  incumbrances  on  the  land,  16 
Ohio  St.  444;  or  for  failure  of  title,  14  B.  Mon.  (Ky.)  189;  or  for 
the  failure  of  the  vendor  to  procure  conveyance  from  a  third 
party,  2  B.  Mon.  (Ky.)  11.  See  4  Dana  5  ;  33  Ind.  151 ;  7  Blkf.  452 ; 
6  Blkf.  21 ;  82  Ky.  135  ;  8  B.  Mon.  (Ky.)23.  The  vendor  may 
have  a  contract  rescinded  for  the  fraud  of  the  vendee,  44  Ind.  133  ; 
or  for  his  failure  to  pay  the  purchase-money,  7  Ohio  pt.  2,  p.  99 ; 
or  for  his  failure  to  perform  his  agreement,  13  Ohio  St.  49.  Mis- 
representations as  to  title  do  not  generally  furnish  ground  for 
rescission,  14  Bush  (Ky.)  690;  7  B.  Mon.  97  ;  5  B.  Mon.  350.  A 
conveyance  in  compromise  of  a  groundless  litigation  will  not  be 
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rescinded,  8  Ohio  372  (32  Am.  Dec.  723).  Equity  will  sometimes 
rescind  a  contract  or  conveyance  on  the  sole  ground  of  un- 
conscionableness,  2  Ohio  502  (15  Am.  Dec.  495);  12  B.  Mon. 
(Ky.)  60;  or  on  account  of  mistake,  45  Ohio  St.  426  (15  N.  E.  Rep. 
209).  Rescission  will  not  usually  be  granted  unless  the  parties 
can  be  place  in  statu  quo,  34  Ind.  87;  24  Ind.  33 ;  or  nearly  so,  9B. 
Mon.  (Ky.)  525  ;  6 B.  Mon.(Ky.)  40;  9  Bush  (Ky.)  40  ;  and  a  party 
seeking  to  rescind  cannot  be  required  to  submit  to  a  new  con- 
tract, 6  B.  Mon.  (Ky.)  222.  The  party  who  seeks  to  have  a  court 
decree  the  rescission  of  a  contract  or  conveyance  must  show  that 
he  has  restored  to  the  other  party  all  that  he  acquired  by  such 
contract,  48  Ind.  215  ;  80  Ind.  187;  120  Ind.  459  (22  N.  E.  Rep. 
414);  7  Blkf.  55;  5  Dana  (Ky.)  119;  10  Ohio  142;  and  he  must 
be  reasonably  prompt  in  seeking  the  rescission,  24  Ind.  333  ;  14 
Ind.  49;  8  Ohio  201.  A  vendee  in  possession,  in  the  absence  of 
fraud,  is  not  entitled  to  a  rescission  on  the  ground  of  misrepre- 
sentations as  to  title,  82  Ky.  280;  2  Bush*(Ky.)  55;  15  B.  Mon. 
(Ky.)  617;  4  B.  Mon.  369.  Nor  is  the  obligee  in  a  title-bond,  while 
he  holds  possession  under  it,  7  Blkf.  228.  Where  the  vendee  has 
abandoned  the  possession  and  sued  for  a  rescission,  it  is  too  late 
for  the  vendor  to  perfect  the  defective  title,  i  Dana  (Ky.)  421  (25 
Am.  Dec.  155);  and  where  the  vendee  seeks  to  rescind  on  account 
of  a  deficiency  in  the  quantity  of  the  land  conveyed,  the  vendor 
cannot  prevent  such  rescission  by  offering  to  convey  other  land,  3 
Ind.  331  (56  Am.  Dec.  509).  The  rescission  must  be  as  to  the 
whole  contract,  2  A.  K.  Marsh.  (Ky.)258.  Upon  a  rescission  of  a 
conveyance,  equitable  rights  as  to  interest  and  use  of  premises 
may  be  adjusted  by  the  court,  2  Dana  (Ky.)  374.  The  heirs  and 
not  the  executor  must  sue  for  rescission  of  contract  made  with  a 
decedent,  10  B.  Mon.  (Ky.)  213.  Money  paid  on  a  contract  which 
is  afterward  rescinded  may  be  recovered,  40  Ind.  69.  As  to 
sufficiency  of  complaint  for  rescission,  see  22  N.  E.  Rep.  880. 

Sec.  41.    OonBideration. 

The  consideration  of  any  such  promise,  contract 
or  agreement  need  not  be  set  forth  in  such  writing, 
but  may  be  proved.     (R.  S.  4905.     In  force  May  6, 

1853) 
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The  consideration  of  a  contract  for  the  sale  of  land  need  not 
be  in  writing,  40  Ind.  478  ;  but  may  be  shown  by  parol  evidence, 
55  Ind.  257;  67  Ind.  90;  43  Ind.  315.  The  consideration  named 
in  the  deed  may  be  contradicted,  83  Ind.  379  ;  but  not  for  the  pur- 
pose of  defeating  the  conveyance,  except  on  the  ground  of  fraud, 
107  Ind.  544  (8  N.  E.  Rep.  578).  The  recital  of  a  particular  con- 
sideration in  a  deed  does  not  prevent  a  party  from  showing  by 
parol  that  there  was  a  further  or  different  consideration,  85  (Ky.) 
31  (2  S.  W.  Rep.  546);  17  B.  Mon.  (Ky.)  38;  i  Met.  (Ky.)288; 
but  it  was  held  that  this  could  only  be  done  in  cases  of  fraud  and 
mistake,  2  A.  K.  Marsh.  596  (12  Am.  Dec.  453).  The  acknowledg- 
ment of  the  receipt  of  the  consideration  is  only  prima  facie  proof, 
I  J.  J.  Marsh.  (Ky.)  387 ;  3  J.  J.  Marsh.  (Ky.)  438.  A  deed  over- 
thrown for  fraud  because  the  consideration  expressed  as  valuable 
was  untrue,  cannot  be  sustained  on  the  consideration  of  love  and 
affection,  16  Ohio  442  (47  Am.  Dec.  382).  A  false  statement  in 
the  deed  of  the  consideration,  for  the  purpose  of  defrauding  the 
government,  does  not  render  the  deed  void,  29  Ind.  26.  See 
sec.  748. 

Sec.  42.    Title-bonds. 

A  title-bond  is  an  executory  contract  for  the  sale  of  land.  A 
deed  cannot  be  required  until  the  conditions  are  performed  by  the 
vendee,  nor  can  the  payment  of  the  purchase-money  be  enforced 
unless  the  vendor  have  title  to  the  realty,  147  Mass.  231  (7  N.  E. 
Rep.  525).  See  99  Ind.  139.  It  may  be  varied  in  its  terms  by  the 
parties,  or  its  conditions  may  be  waived,  143  Mass.  369  (9  N.  E. 
Rep.  765).  A  bond  for  conveyance  was  presumed  satisfied  after 
a  lapse  of  forty  years,  10  B.  Mon.  204.  Where  a  vendee  sues  for 
breach  of  bond  to  convey,  he  need  not  surrender  possession, 
I  Ohio  St.  225  ;  but  the  purchaser  cannot  treat  a  title  bond  as  void 
while  he  holds  possession  under  it,  15  Ind.  170.  A  demand  is 
necessary,  2  Blkf.  274.  An  assignee  of  a  title-bond  may  maintain 
suit  thereon,  7  Blkf.  215;  18  Ben.  Mon.  (Ky.)  837.  Where  such 
bond  is  lost,  suit  thereon  should  not  be  unreasonably  delayed, 
8B.  Mon.  (Ky.)  264.  As  to  the  construction  of  title-bonds,  see  24 
Ind.  318;  7  Ind.  71,  74;  12  Bush  (Ky.)  89.  In  case  of  the  death 
of  the  vendor,  the  vendee  will  be  required  to  accept  the  deed  of 
his  heirs  under  the  terms  of  the  title-bond,  1 1  Ind.  462. 
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Sec.  43.    Sale  of  lands  belonging  to  the  United  States. 

No  contract  for  a  valid  consideration  to  sell  any 
interest,  real  or  supposed,  in  any  land  belonging  to 
the  United  States,  or  for  the  occupancy  thereof,  or 
any  improvement  made  thereon,  shall,  for  that  cause, 
be  avoided  or  impeached,  at  the  instance  of  either 
party,  his  heirs,  executors,  administrators  or  assigns : 
provided,  that  the  nature  and  extent  of  such  inter- 
est were,  at  the  time  of  contract,  known  to  such 
party,  and  his  consent  thereto  obtained  without  fraud, 

covin,  or  misrepresentation.     R.  S.  3000.     (In  force 
May  6,  1863. 

SPECIFIC     PERFORMANCE. 

Sec.  44.    Power  of  courts. 

Nothing  contained  in  any  statute  of  this  State 
shall  be  construed  to  abridge  the  powers  of  courts 
to  compel  the  specific  performance  of  agreements  in 
cases  of  part  performance  of  such  agreements.  (R. 
S.  4908.      In  force  May  6,  1853.) 

See  Story's  Equity.  Jur.,  §§  716-793. 

Courts  have  power  to  compel  the  specific  performance  ot 
contracts  for  the  sale  of  land  in  actions  for  purchase-money, 
Rev.  Stat.,  §  275  ;  and  suits  for  specific  performance,  and  for 
avoidance  of  contracts  for  fraud  or  mistake,  may  be  united,  Rev. 
Stat.,  §  278.  Unless  the  contract  can  be  specifically  enforced  as 
to  both  parties,  the  court  will  not  enforce  it  as  to  either,  106  Ind. 
483  (7  N.  E.  Rep.  326);  13  Bush  (Ky.)  282.  The  duty  of  a  court 
to  decree  specific  performance  of  a  contract  cannot  be  fixed  by 
a  definite  rule.  It  often  depends  upon  the  peculiar  facts  of  each 
case,  and  the  equitable  principles  applicable  thereto,  to  be 
determined  by  the  court  in  the  exercise  of  its  sound  discretion, 
43  O.  St.  183  (i   N.  E.  Rep.  581);  20  Ind.  224;  6  Ind.  261;  6 
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Bush  (Ky.)  i6o ;  1 16  111.  279  (5  N.  E.  Rep.  543).  Specific  perform- 
ance may  be  decreed  as  to  part  of  a  contract,  and  damages 
given  for  breach  of  the  portion  which  cannot  be  specifically 
performed,  103  N.  Y.  414  (9  N.  E.  Rep.  42);  2  Bibb(Ky.)  410; 
but  where  the  bill  for  specific  performance  is  confessed  or  found 
true,  the  judgment  must  be  for  specific  performance  and  not  for 
damages,  5  Lit.  (Ky.)  143.  The  court  may  decree  specific  per. 
formance  in  favor  of  either  the  vendor  or  the  vendee,  3  Lit.  (Ky.) 
191. 

Sec.  45.    Character  of  the  contract. 

In  order  that  a  court  of  equity  may  enforce  the  specific  per* 
formance  of  a  contract,  such  contract  must  be  free  from  fraud, 
and  reasonably  fair  and  just.  It  must  be  mutually  binding  upon 
parties  competent  to  contract,  and  must  be  clear,  certain  and 
definite ;  and,  in  its  enforcement,  the  court  is  authorized  to  exer- 
cise a  sound  discretion,  Warvelle  on  Vendors,  vol.  2,  pp.  740,  751, 
754;  33  O-  St.  147.  The  contract  must  be  mutually  binding  on 
each,  or  it  cannot  be  enforced  by  either,  3  Bush  (Ky.)  697 ;  and 
it  must  rest  upon  a  sufficient  consideration,  52  Ind.  13;  19  Ind. 
271 ;  16  Ind.  416.  Moving  a  long  distance,  going  in  possession 
of  land,  and  making  lasting  and  valuable  improvements  thereon 
is  sufficient  consideration  to  uphold  a  contract  to  convey,  39  Ind.  -^ 
414;  so  is  long^rontinued  service  rendered  by  a  son  for  a  father,  / 
8  Ind.  31  ;  or  even  blood  relationship,  4  Bibb  (Ky.)  186.  Equity 
will  not  enforce  any  contract  which  is  materially  wanting  in  defi- 
niteness,  certainty  or  mutuality,  124  111.  441  (16  N.  E.  Rep.  919, 
note)\  121  111.  469(13  N.  E.  Rep.  211 ;  2  Am.  St.  Rep.  118);  27 
O.  St.  405  ;  10  Ind.  176 ;  145  Mass.  513  (14  N.  E.  Rep.  742);  1 18  .  n 
111.  638  (9  N.  E.  Rep.  247).  The  description  of  land  must  be  cer-  }  j 
tain,  54  Ind.  593  ;  52  Ind.  127 ;  46  Ind.  427  ;  but  if  the  descrip- 
tion be  such  that  from  it  the  land  may  be  identified  by  proof,  it  ^ 
is  sufficient,  20  Ind.  118;  4  J.  J.  Marsh.  (Ky.)  376.  If  the  con- 
tract on  its  face  be  uncertain,  and  the  parties,  by  their  subse- 
quent acts,  make  it  certain  it  can  then  be  enforced,  4  Bush  (Ky.) 
S  (9  Am.  Dec.  279).  In  Indiana  and  Illinois,  parol  contracts  for 
the  sale  of  land  may  be  specifically  enforced,  118  111.  73  (7  N.  E. 
Rep.  489);  114  III.  302  (i  N.  E.  Rep,  913,  and  note)\  10  Ind.  176; 
8  Ind.  31  :  20  Ind.  223;  7  Blkf.  125  ;  i   Blkf.  59,  and  note).     Sec 
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Parol  Sale  of  Land ;  see  22  N.  E.  Rep.  590.  But  there  must  be 
a  part  performance,  109  Ind.  519(10  N.  E.  Rep.  404);  115  Ind. 
93  (17  N.  E.  Rep.  207);  113  Ind.  205  (14  N.  E.  Rep.  541,  and 
note).  See  part  performance.  In  Kentucky,  it  is  held  that  a 
parol  contract  for  the  sale  of  land  cannot  be  specifically  enforced, 
4  Bush  239;  I  Bibb  204;  and  a  written  contract  for  the  sale  of 
realty  cannot  be  enforced  for  more  than  is  embraced  in  the 
memoranda,  6  Dana  297 ;  but  an  agreement  between  adjacent 
land-owners  to  settle  a  disputed  boundary  line  will  be  specifically 
enforced,  18  B.  Mon.  684.  It  has  been  held  that  a  court  will  not 
decree  the  specific  performance  of  an  agreement  to  arbitrate,  nor 
compel  arbitrators  to  make  an  award,  i  O.  St.  168  ;  but  a  con- 
trary decision  was  made  in  Kentucky,  Lit.  Sel.  Cas.,  i.  A 
contract  providing  for  doing  an  impractical  thing  will  not  ordi- 
narily be  enforced,  102  N.  Y.  703  (7  N.  E.  Rep.  404).  The  same 
is  true  of  an  agreement  made  by  mistake,  4  Bibb  (Ky.)  81.  It  is 
doubtful  whether  or  not  a  sheriflF's  sale  may  be  specifically  en- 
forced, 4  Ind.  68  ;  6  B.  Mon.  527.  Courts  of  equity  look  with 
favor  upon  any  agreement  among  relatives  made  to  settle  their  dif- 
ferences amicably,  125  111.  95  (16  N.  E.  Rep.  897) ;  and  post 
nuptial  contracts  between  husband  and  wife,  if  reasonable  and 
fair,  will  be  upheld,  10  O.  St.  247.  Courts  of  equity  will  not  de. 
cree  the  specific  performance  of  a  contract  in  favor  of  a  party 
who  has  been  guilty  of  a  fraud  in  reference  to  the  contract 
sought  to  be  enforced,  1  Ind.  536;  I  Par.  Con.  492;  5  Ind.  412. 
The  contract  must  be  fair  and  honest,  118  111.  650  (9  N.  E.  Rep. 
262) ;  and  be  partly  executed,  2  Bibb  (Ky.)  78  (4  Am.  Dec.  686). 
Optional  agreements  to  renew  a  lease  or  to  convey  land  may  be 
specifically  enforced,  103  Ind.  461  (3  N.  E.  Rep.  142),  especially 
when  the  election  has  been  made,  28  O.  St.  277.  The  time  in 
which  an  election  is  to  be  made,  in  such  optional  contracts,  will 
sometimes  be  treated  as  the  essence  of  the  contract,  i  Duv.  (Ky.) 
95.  So  much  of  a  contract  as  simply  provides  a  means  by  which 
values  or  amount  of  damages  are  to  be  ascertained  will  not  be 
specifically  enforced,  but  the  court  will  enforce  the  remaining 
portions,  and  determine  values  and  amount  of  damages  from  the 
proof,  96  Ind.  339  (49  Am.  Rep.  161). 
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Sec.  46.    Performance  on  the  paxt  of  the  plaintiff. 

He  who  asks  a  court  of  equity  to  compel  another  to  perform 
a  contract,  must  show  that  he  has  done  all  in  his  power  to  fulfill 
the  contract  he  seeks  to  have  enforced,  89  Ind.  569;  71  Ind.  303; 
35  Ind.  2;  8  Bush  (Ky.)  344;  9  B.  Mon.  11 ;  7  T.  B.  Mon.  134; 
Lit.  Selected  Cas.  290;  19  O.  St.  433;  9  O.  St.  511;  14  Ohio 
547:  12  Ohio  i;  7  Ohio  pt.  2,  p.  200;  3  Lit.  292.  Where  the 
plaintiff  is  to  convey  land  he  must  show  that  he  has  made  a 
tender  of  a  good  and  suflficient  deed,  and  that  he  has  kept  the 
tender  good,  63  Ind.  218 ;  6  B.  Mon.  (Ky.)  222  ;  and  he  must  be 
able  and  willing  to  make  a  good  title,  3  Dana  (Ky.)  316;  3  Lit. 
(Ky.)  359  (14  Am.  Dec.  68);  4  T.  B.  Mon.  115;  24  O.  St.  40. 
Where  such  tender  would  have  been  wholly  unavailing,  such  fact 
may  be  shown  as  an  excuse  for  not  making  it,  57  Ind.  34  (26 
Am.  Rep.  45);  13  O.  St.  306.  See  i  Chit,  on  Con.  405,  429.  A 
vendee  has  the  right  to  insist  that  the  vendor  shall  perform  the 
contract  as  far  as  possible,  and  compensate  in  damages  for  such 
portion  as  he  is  unable  to  perform ;  but  the  vendor  may  rescind 
in  toio^  8  Blkf.  146. 

Sec.  47.   Demand  and  tender. 

Before  a  party  can  maintain  an  action  for  specific  performance 
of  a  contract,  he  must  make  a  demand  therefor,  or  show  a  suffi- 
cient excuse  for  not  making  such  demand,  113  Ind.  205  (14  N.  E. 
Rep.  541);  84  Ind.  271 ;  35  Ind.  i  ;  24  Ind.  90;  57  Ind.  35  (26  Am. 
Dec.  45);  but  if  the  other  party  has  repudiated  the  contract, 
such  demand  then  becomes  unnecessary,  117  Ind.  312  (20  N.  E. 
Rep.  229);  39  Ind.  414;  27  Ind.  166.  It  has  been  held  that 
absence  from  the  State  of  the  other  party  will  excuse  the  plaintifiE 
from  making  a  demand,  3  Ind.  301.  Where  purchase-money  is 
payable  upon  the  making  of  conveyance,  a  deed  must  be  tendered 
before  an  action  will  lie  to  enforce  its  payment,  8  Blkf.  480.  The 
tender  of  the  deed  need  not  be  absolute,  45  Ind.  81  ;  but  it  should 
be  properly  signed  by  all  of  the  parties  necessary  to  make  it  a  valid 
conveyance,  and  duly  acknowledged,  83  Ky.  369.  A  tender  of  a 
deed  for  other  land  than  that  embraced  in  the  purchase  is  not 
sufficient,  2  Duv.  (Ky.)  542;  10  Ohio  215.  Where  money  is  to 
be  paid  by  the  party  seeking  specific  performance,  it  is  sufficient 
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tender  on  his  part  to  offer  to  pay  it,  and  to  continue  the  offer  in 
his  complaint,  43  Ind.  287;  24  Ind.  303  ;  45  Ind.  579  (15  Am.  Rep. 
278). 

Sec.  48.   Parti68,  pleading  and  practice. 

All  who  are  parties  to  the  contract,  or  who  have  or  claim  any 
interest  in  the  real  estate,  should  be  parties  to  an  action  for 
specific  performance.  Bliss  on  Code  Pleading,  §  108;  Chit,  on  Con. 
1442;  9  B.  Mon.  12;  I  Lit.  (Ky.)  323.  It  has  been  held  that,  in 
a  suit  to  compel  heirs  to  perform  the  contract  of  the  decedent, 
both  the  personal  representative  and  the  heirs  were  necessary 
parties,  3  Lit.  (Ky.)  274 ;  8  Ohio  379 ;  38  O.  St.  338  ;  but  heirs 
who  have  conveyed  their  interest  to  the  plaintiff  need  not  be 
made  parties,  11  Ind.  536.  An  intermediate  assignee  of  a  bond 
for  a  conveyance  is  a  necessary  party,  5  Lit.  (Ky.)  135.  The 
complaint  must  show  rhe  terms  of  the  contract,  44  Texas  390. 
Reformation  and  specific  performance  may  both  be  had  in  one 
action,  42  O.  St .  449 ;  16  Ohio  490 ;  and  the  prayer  may  be  for 
specific  performance  or  for  rescission  ia  the  alternative,  42  O.  St. 
449 ;  but  a  petition  asking  both  will  be  regarded  as  seeking 
damages  alone,  16  O.  St.  118,  129.  The  personal  representative 
of  a  deceased  party  may  sue  for  specific  performance,  124  111.  276 
(15  N.  E.  Rep.  761)  ;  and  any  beneficiary  may  sue  for  the  specific 
performance  of  a  trust,  18  B.  Mon.  641. 

Sec.  40.   Persons  deceased  or  under  legal  disabilities. 

The  heirs  and  devisees  of  a  deceased  person  may  be  com- 
pelled to  convey  real  estate  in  accordance  with  the  contract  of 
the  decedent  made  in  his  life-time,  7  Blkf.  374;  i  Blkf.  540;  g 
B.  Mon.  509;  2  Bibb  434;  Rev.  Stat.  Ind.,  §  2374.  See  sec.  90, 
and  notes.  Infants  will  not  be  compelled  to  perform  a  parol  sale 
made  by  their  ancestor  even  if  they  do  not  plead  the  statute  of 
frauds,  i  Bibb  204.  In  a  suit  against  a  husband  and  wife  to  en- 
force specific  performance  of  their  contract  to  convey  land,  and 
the  wife  plead  coverture,  the  decree  may  be  against  the  husband 
for  conveyance,  with  an  abatement  from  the  purchase-price  of 
the  value  of  the  wife's  inchoate  interest,  57  Ind.  35  (26  Am. 
Rep.  45);  18  Ind.  481.  As  against  an  action  for  specific  per- 
formance, a   widow  cannot  claim   rights  on  account  of  her  in- 
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choate  interest  in  land  of  which  her  husband  only  held  an  equit* 
able  title,  and  parted  with  that  before  his  death,  55  Ind.  126. 
In  such  suit  against  husband  and  wife  and  their  vendee  with 
notice,  the  wife  is  estopped,  by  her  deed  to  such  vendee,  from 
claiming  any  interest  in  the  real  estate,  29  Ind.  323.  If  a  widow 
agree  to  convey  the  real  estate  which  she  acquired  from  her  de- 
ceased husband,  and  then  marry  before  the  conveyance  is  executed, 
specific  performance  of  such  agreement  may  be  enforced  against 
her,  22  Ind.  334.  It  seems  that,  in  the  absence  of  any  statute  giv- 
ing a  married  woman  power  to  contract,  courts  of  equity  will  not 
enforce  the  specific  performance  of  her  contracts,  either  for  or 
against  her,  unless  there  has  been  a  part  performance  which 
has  so  changed  her  condition  that  a  rescission  of  the  contract 
would  not  place  her  in  statu  quo,  36  O.  St.  41  (38  Am.  Rep.  550). 
It  has  been  held  that  the  wife's  agreement  to  join  in  conveying 
her  husband's  land  could  not  be  enforced,  66  Ind.  160.  See  23 
N.  E.  R.  1 106. 

Sec.  50.     Defenses  to  actions  for  specific  peiformance. 

A  vendor  whose  estate  is  less  than,  or  different  from,  what 
he  agreed  to  convey,  cannot  "  set  up  his  inability  as  a  defense 
against  the  demand  of  a  purchaser  who  is  willing  to  take  what  he 
can  get  with  compensation  for  that  which  the  vendor  cannot  con- 
vey," 41  O.  St.  640.  And  this  principle  applies  to  those  cases  in 
which  the  wife  refuses  to  join  in  the  conveyance  which  her  hus- 
band has  agreed  to  make,  2  Warvelle  on  Vendors  769.  A  court 
of  equity  will  not  compel  the  performance  of  a  husband*s  con- 
tract to  convey  his  wife's  land,  even  to  the  extent  of  his  own 
interest  therein,  34  O.  St.  598,  and  authorities  there  cited  ;  but 
if  the  husband  holds  the  title  to  land  in  trust  for  his  wife,  and  at 
her  request  sells  the  same  to  a  stranger,  she  cannot  resist  the  spe- 
Icific  performance  of  the  contract,  18  O.  St.  126  (98  Am.  Dec.  93). 
A  widow's  dower  in  the  land  is  not  ground  for  defense,  125  111. 
95  (16  N.  E.  Rep.  897).  Incapacity  of  the  defendant,  fraudulent 
or  illegal  character  of  the  contract,  want  of  title  or  consideration 
may  all  be  interposed  as  defenses  to  actions  for  the  specific  per- 
formance of  contracts,  2  Chit,  on  Con.  pages  1464-1509.  Mere 
lapse  of  time,  which  has  not  prejudiced  the  rights  of  the  defend- 
ant, is  no  defense,  83  Ky.  373  ;  but  time  will  be  of  the  essence 
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of  the  contract,  if  the  parties  have  so  stipulated,  ^  Ohio  pt.  2, 
p.  92  ;  or  where  there  is  a  want  of  mutuality  in  the  contract,  2 
B.  Mon.  44 ;  and  where  an  option  is  to  be  exercised  by  one  of  the 
parties,  it  must  be  done  within  a  reasonable  time,  Sneed  (Ky.) 
195.  Ten  years*  delay  with  parties  in  possession  of  the  land  will 
not  bar  an  action  for  specific  performance  of  a  contract  to  con- 
vey, 23  Ind.  ^^  \  but  a  delay  of  twenty  years  will,  6  J.  J.  Marsh. 
(Ky.)  162  ;  or  thirty  years  will,  13  Ohio  552.  See  23  Ind.  484. 
ff  A  purchaser  may  defend  on  the  ground  that  the  title  tendered  is 
not  good.  He  is  not  bound  to  accept  a  doubtful  title,  50  Ind. 
372;  14  Ind,  13;  but  the  doubt  must  be  a  reasonable  one,  147 
Msiss.  296.  A  vendee  cannot  defend  on  the  ground  that  he  has 
purchased  of  another,  who  had  no  right,  5  T.  B.  Mon.  (Ky.)  38. 
Inadequacy  of  consideration  is  not  a  defense,  where  the  parties 
dealt  with  equal  knowledge,  12  Ohio  354 ;  Chit,  on  Con.  403.  One 
who  is  made  a  defendant  as  heir,  and  who  disclaims  any  interest 
in  the  land,  is  entitled  to  his  costs,  2  Bibb  344. 
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CHAPTER  IV. 

CONVEYANCES. 

Sec.  61.    Who  may  convey. 

No  person  except  a  citizen  of  the  United  States, 
or  an  alien  who  shall  be  at  the  time  a  bona  fide 
resident  of  the  United  States,  an  Indian,  a  negro  or 
a  mulatto  or  other  person  of  mixed  blood,  shall  take, 
hold,  convey,  devise,  or  pass  by  descent,  lands,  except 
in  such  cases  of  descent  or  devise  as  are  provided 
for  by  law :  And  provided,  further,  That  the  mar- 
riage of  a  woman  with  an  alien,  and  her  residence 
with  her  husband  in  a  foreign  State  or  country,  shall 
not  bar  her  right  to  hold,  convey,  devise,  and  pass 
by  descent,  lands  which  may  have  come  to  her  by 
descent  or  purchase.  (R.  S.  2915.  In  force  March 
II,  1861.) 

For  general  consideration  of  rights  of  aliens,  see  sees.  4  and  5. 
Under  this  section,  a  bona  fide  resident  alien  may  inherit,  27  Ind. 
42.  A  person  must  at  least  be  a  resident  of  the  United  States, 
if  he  is  not  a  citizen ;  an  Indian  may  transfer  by  devise,  20  Ind. 
82.  The  general  rule  is,  that  all  persons  who  are  capable  of 
holding  real  property,  and  who  are  not  under  some  legal  disability 
(Rev.  Stat.,  §  1285),  may  freely  convey  same  by  deed,  Boone  Real 
Prop.,  §  281 ;  3  Wash.  Real  Prop.  248 ;  Devlin  on  Deeds,  §  64,  and 
cases  there  cited. 

Sec.  52.   Indians,  negroes,  etc. 

All  bona  fide  sales,  conveyances,  purchases,  and 
devises  heretofore  made  by  an  Indian,  negro,  or  a 
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mulatto  or  other  person  of  mixed  blood,  and  all 
estates  heretofore  acquired  by  any  Indian,  negro,  or 
a  mulatto  or  any  person  of  mixed  blood,  by  convey- 
ance, devise,  or  descent,  are  hereby  legalized,  and 
such  tenants  are  hereby  declared  to  hold  the  same 
as  fully  and  to  the  same  extent  as  though  there  was 
no  disability  to  the  contrary :  Provided,  That  nothing 
herein  contained  shall  affect  any  suit  or  proceeding 
now  pending  in  any  of  the  courts  of  this  State. 
(R.  S.  2916.     In  force  March  11,  1861.) 

Sec.  53.    Corporations. 

In  most  cases  the  rights  and  powers  of  corporations  in  this 
State  are  fixed  by  statute,  see  Sec.  8.  And  it  is  universally 
agreed  that,  where  the  power  to  hold  and  convey,  or  the  method 
of  conveyance  is  prescribed  by  a  statute  or  charter,  it  must  be 
strictly  followed,  3  Wash.  Real  Prop.  262 ;  Boone  on  Corp.,  §  54. 
See  19  Vt.  230,  251 ;  43  O.  St.  178  (i  N.  E.  R.  582).  Originally, 
a  corporation  could  only  speak  through  its  seal,  i  Bl.  Com.  475  ; 
but  now  they  may,  through  the  intervention  of  agents,  execute 
conveyances  of  their  realty,  Boone  Real  Prop.,  §  286 ;  Warvelle 
on  Vendors  483.  See  39  Iowa  209 ;  7  Gray  393.  It  is,  however, 
essential  in  this  State  that  the  deed  be  executed  in  the  name  of 
corporation,  and  bear  its  seal,  as  the  provision  of  sec.  60,  requir- 
ing a  seal  of  the  grantor,  is  not  repealed  by  sec.  61,  except  as  to 
natural  persons.  See  Warvelle  on  Vendors  483  ;  i  Ohio  390 ;  i 
Neb.  439.  It  is  duty  of  grantee  to  insist  on  seal,  5  T.  B.  Mon. 
(Ky.)  426  (17  Am.  Dec.  84).  A  mortgage  executed  by  the  stock- 
holders is  valid,  38  O.  St.  300.  A  foreign  corporation  may  con- 
tract, and  enforce  its  rights,  in  reference  to  land  in  another  State, 
to  the  extent  of  power  conferred  by  the  law  of  the  State  creat- 
ing the  corporation,  8  Dana  (Ky.)  1 14  (33  Am.  Dec.  481).  A  deed 
for  the  conveyance  of  land  owned  by  a  city,  which  it  has  the 
power  to  convey,  signed  by  the  city  clerk,  sealed  with  his  private 
scroll-seal  and  his  official  seal  as  city  clerk,  and  made  under  the 
.  authority  of  an  ordinance,  in  form  authorizing  him  to  execute 
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'*  a  proper  deed  of  conveyance,  und^r  the  corporate  seal  of  said 
city,"  is  ineflfectual,  43  O.  St.  178  (i  N.  E.  R.  581).  See  opinion 
for  collection  of  cases;  and  see,  generally,  on  this  subject,  41  O. 
St.  552;  24  Id.  42;  15  B.  Mon.  (Ky.)  642;  Devlin  on  Deeds, 
g§  334,  351,  where  it  is  minutely  discussed ;  23  Am.  Dec.  740-748, 
note. 

Sec.  54.    Defliiition  of  conveyances. 

All  instruments  of  writing  of  and  concerning 
lands,  or  concerning  any  interest  therein,  except  last 
wills  and  testaments,  leases  for  a  term  not  exceed- 
ing three  years,  and  executory  contracts  for  the  sale 
and  purchase  of  land,  shall  be  deemed  a  conveyance 
within  the  provisions  of  this  Act,  so  far  as  such  pro- 
visions apply  to  the  acknowledgment  or  proof  of 
the  same,  the  recording  thereof,  and  the  force  and 
effect  of  such  recording.  (R.  S.  2956.  In  force 
May  6,  1853.) 

The  definition  of  conveyance  given  by  this  section  is  limited 
to  its  relation  to  the  provisions  of  the  statute  in  regard  to  ac- 
knowledgment, proof  and  recording  thereof.  The  term,  in  its  gen- 
eral sense,  includes  all  instruments  which  operate  to  transfer  the 
title  to  land,  i  Warvelle  on  Vendors  333 ;  Bouvier's  Law  Diet.; 
Anderson's  Law  Diet.  A  deed,  the  conveyance  with  which  we 
will  have  most  to  do,  may  be  defined  as  "a  writing  by  which  lands, 
tenements  or  hereditaments  are  conveyed  for  an  estate  not  less 
than  a  freehold,"  Devlin  on  Deeds,  §  5 ;  2  Bl.  Com.  294;  Boone 
Real  Prop.,  §  276,  c.  13  Met.  79;  22  N.  H.  10;  12  Johns.  73 ;  5 
Dana  365  ;  35  Me.  260;  4  Johns.  81  (4  Am.  Dec.  255).  No  particu^ 
lar  form  of  words  is  necessary  to  effect  a  conveyance  of  real 
estate.  Any  words  which  denote  the  intention  of  the  parties  to 
a  deed  to  transfer  the  title  from  one  to  the  other  are  sufficient  to 
make  a  conveyance,  8  Blk.  141  (44  Am.  Dec.  760);  Devlin  on  Deeds, 
§  174;  2  Bl.  Com.  298;  4  Kent  Com.  460.  It  must  contain 
words  importing  a  grant,  87  Ind.  178;  2  Ind.  123.  An  instru- 
ment having  the  formalities  of  a  deed,  which  is  to  operate  in  the 


54  CONVEYANCES 

life-time  of  the  grantor,  and  which  passes  any  estate  during  his 
life,  although  the  absolute  enjoyment  of  the  estate  be  postponed 
until  the  grantor's  death,  is  a  deed  and  not  a  will,  io6  Ind.  580 
(S  N.  E.  R.  727);  50  N.  Y.  88.  For  deeds  construed  as  mort- 
gages,  see  Sec,  141 ;  27  Ind.  296.  A  decree  in  chancery  for  the 
conveyance  of  land,  if  a  deed  be  not  executed  within  the  time 
limited,  operates  as  a  conveyance,  subject,  as  between  the  parties, 
to  a  revesting  of  the  title  by  a  reversal  of  the  decree,  3  Ohio  338 
(17  Am.  Dec.  603).  A  deed  invalid  at  time  of  its  execution  may, 
by  subsequent  acts,  become  effective,  as  of  the  date  of  its  exection, 
22  Ind.  55.  An  instrument  acknowledging  the  non-payment  of 
purchase-money,  and  giving  the  vendor  the  right  of  possession 
until  it  is  paid,  is  a  conveyance  of  an  interest  in  real  estate  with- 
in the  provisions  of  this  statute,  18  Ind.  250. 

Sec.  66.   Deed  in  writing. 

Conveyances  of  lands,  or  of  any  interest  therein, 
shall  be,  by  deed  in  writing,  subscribed,  sealed,  and 
duly  acknowledged  by  the  grantor  or  by  his  attorney, 
except  bona  fide  leases  for  a  term  not  exceeding 
three  years.    (R.  S.  2919.     In  force  May  6,  1853.) 

As  to  the  requirement  of  a  written  contract  in  respect  to  sale 
of  lands,  see  Chap.  II.  At  common  law  some  sort  of  seal  was 
necessary,  i  BIk.  241  ;  2  Id.  322 ;  3  Id.  161 ;  5  Id.  22  ;  but  it  is 
not  now  necessary  to  give  validity  to  any  conveyance  of  lands  or 
any  interest  therein,  executed  by  a  natural  person,  Sec.  61.  At 
common  law,  it  was  not  only  necessary  that  the  deed  be  in 
writing,  but  it  should  be  on  paper  or  parchment  and  not  on  stone, 
board,  leather  or  the  like,  2  Bl.  Com.  297 ;  3  Wash.  Real  Prop. 
239.  They  are  universally  written  upon  some  sort  of  paper  or 
parchment,  and  a  discussion  of  this  ancient  technicality  would  be 
of  no  value.  Suffice  it  to  say,  it  is  very  doubtful  whether  the  strict 
rule  of  common  law  would  now  apply,  Devlin  on  Deeds,  §  1 34 ; 
4  Kent  Com.  462,  note  {a).  See  i  Wood  Conv.  126;  5  Johns. 
246.  The  deed  may  be  wholly  written  or  printed  or  partly  either, 
Rev.  Stat.,  §  240,  subd.  9;  2  Wash.  Real  Prop.  239;  Brown  on 
Stat.  Frauds,  §  356;  Devlin  on  Deeds,  §  135.     It  mjiy  be  written 
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With  pencil,  Devlin  on  Deeds,  §  136,  c.  5  B  and  C.  234;  12  Johns. 
102  (7  Am.  Dec.  286);  14  Johns.  484,  491.  This  learned  author 
does  not  lay  down  the  rule  positively,  but  says,  **  it  can  scarcely 
be  doubted,"  citing  the  authorities  given,  which  were  cases  hold- 
ing  that  the  statute  of  frauds  could  be  satisfied  by  a  writing 
with  pencil.  We  can  see  no  sensible  reason  for  saying  that  a 
deed  should  be  invalid  simply  because  written  with  pencil.  A 
deed  may  be  written  in  any  character  or  language,  2  BI.  Com.  297  ; 
and  bad  grammar  or  spelling  does  not  vitiate  it,  Boone  Real 
Prop.,  §  278 ;  Tiedeman  Real  Prop.,  §  788 ;  3  Wash.  Real  Prop. 
240  c.  70  Pa.  St.  237 ;  I  Wood  Conv.  125  ;  nor  is  any  particular 
form  required,  9  Ohio  124;  see  §  75.  At  common  law  some 
sort  of  seal  being  indispensable,  a  signature  of  the  deed  was 
not  absolutely  required,  though  always  advisable,  3  Wash.  Real 
Prop.  270;  2  BI.  Com.  304;  Devlin  on  Deeds,  §  231 ;  Tiedeman 
Real  Prop.,  §  807.  Ordinarily,  when  a  person  attaches  his  name 
or  causes  it  to  be  attached  to  a  writing  by  any  of  the  known 
modes  of  impressing  his  name  upon  paper,  with  the  intention  of 
signing  it,  he  is  regarded  as  having  "  signed  "  the  writing,  103 
Ind  96  (2  N.  E.  R.  300;  53  Am.  Rep.  491) ;  i  Chitty  on  Con.  549 
(iith  Am.  ed.);  2  Kent  Com.  511;  and  Waterman,  in  section 
240  of  his  work  on  Specific  Performance,  while  treating  of  the 
subject  of  signing  the  memorandum  required  by  the  statute  of 
frauds,  says,  in  substance,  that,  where  the  word  "  signed  "  is  u§ed, 
the  person  to  be  charged  may  insert  his  name  in  any  part  of 
the  paper — at  the  top,  in  the  middle  or  at  the  bottom,  cit- 
ing 19  Pick.  502;  17  111.  354;  10  Ohio  399;  3  Greene  (Iowa) 
430;  Mich.  Ch.  12.  This  statute  requires  a  deed  to  be  "sub- 
scribed "  by  the  grantor  or  his  attorney.  This  word  has  a 
stronger  meaning  than  **sign,"  103  Ind.  96  (2  N.  E.  R.  300; 
53  Am.  Rep.  491).  "Subscribe"  means  to  sign  one's  own  name 
beneath  or  at  the  end  of  an  instrument,  45  Ind. '21 3;  Anderson's 
Law  Diet.,  c.  6  N.  Y.  12;  see  94  N.  Y.  539 ;  and  Waterman,  in 
speaking  of  the  statute  of  frauds,  further  says,  when  the  statute 
provides  that  the  note  or  memorandum  shall  be  subscribed  by  the 
person  to  be  charged,  his  name  must  be  signed  at  the  end  of  the 
memorandum  sec.  240,  c.  26  Wend.  341  ;  24  Id.  322 ;  6  N.  Y.  9. 
But  it  is  not  necessary  that  the  grantor  in  a  deed  write  his  own 
signature,  or  make  his  mark.     It  may  be  done  by  another  at  his 
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request,  or  he  may  adopt  his  name  as  written  by  another  as  his 
signature,  82  Ind.  316 ;  99  Ind.  38  ;  and  this  is  true  notwithstand- 
ing sec.  240,  subd.  9  (Rev.  Stat.,  §  1881),  Id.  It  was  held,  in  a 
case  of  an  execution  ol  a  mortgage  by  husband  and  wife,  that  her 
signature  by  christian  name  only  was  sufficient,  71  Ind.  136(36 
Am.  Rep.  193).  An  omission  of  initial  letter  of  middle  name 
does  not  vitiate,  146  Mass.  610  (16  N.  E.  R.  711).  The  signature 
may  be  made  by  mark  or  by  holding  top  of  pen,  Devlin  on  Deeds, 
g§  236,  237.  An  acknowledgment  is  necessary  to  entitle  a  deed 
to  go  upon  record  sec.  94;  but  it  is  not  essential  to  give 
eflfect  to  the  deed  as  between  the  parties,  107  Ind.  544  (8  N.  E.  R. 
577,  and  noU,  citing  recent  cases).  For  a  full  discussion  of 
acknowledgment,  see  Sees.  94-103.  The  section  of  statute  here 
set  out  applies  to  an  interest  in  real  estate'  acquired  by  an  ante- 
nuptial contract,  90  Ind.  221  ;  but  not  to  lease  of  lands  for 
term  of  three  years  or  less,  16  Ind.  219.  The  statute  uses  the 
expression  "conveyance  of  lands,"  and  without  stopping  to  dis- 
cuss the  question  as  to  whether  or  not  a  mortgage  is,  in  the  strict 
sense,  "  a  conveyance  of  land,"  what  has  here  been,  or  may  be, 
said  concerning  the  execution  of  a  deed  applies  with  equal  force 
to  a  mortgage.  As  to  its  execution,  a  mortgage  must,  in  the 
absence  of  any  other  statute,  be  governed  by  this  section. 

Sec.  56.    Delivery. 

« 

In  order  to  give  effect  to  any  conveyance  of  land,  it  must  be 
delivered  to,  and  accepted  by,  the  grantee,  5  Ind.  270;  2  Ind. 
562  ;  20  Ind.  387  (83  Am.  Dec.  325) ;  66  Ind.  58 ;  23  N.  E.  R.687  : 
116111.250(5  N.  E.  R.  118);  106  Ind.  55  (5  N.  E.  R.  405;  55 
Am.  Rep.  719);  19  Ohio  17;  6  J.  J.  M.  (Ky.)  31  ;  4  Id.  573  (20 
Am.  Dec.  230) ;  i  A.  K.  M.  97 ;  94  Ind.  194.  The  delivery  is  the 
final  essential  of  the  execution,  Thornton  &  Ballards*  Code,  §  45 1  ; 
and  where  a  deed  is  once  delivered,  its  subsequent  retention 
does  not  affect  grantee's  title,  10  Ind.  194 ;  82  Ind.  320.  It  was 
held  that  a  deed  fully  executed  so  vested  title  that  even  its  can- 
cellation did  not  divest  the  title,  5  Bl.  186;  8  Bl.  320;  35  O.  St. 
126.  An  unconditional  delivery  passes  title  completely,  and  en- 
titles the  conveyance  to  be  recorded,  no  matter  whether  the  pur- 
chase-money is  paid,  secured  or  not,  84  Ind.  390.  See  17  O.  St. 
139.     Deeds  are  presumed  to  be  delivered  on  the  day  of  their 
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date,  Lit.  Sel.  Cas.  (Ky.)  460.  It  is  much  a  question  of  fact,  and 
no  definition  applicable  to  every  case  can  be  laid  down,  17 
Ind.  47;  10  Ind.  194  ;  82  Ind.  320.  See  24  Ind.  231,  as  to  whether 
the  question  may  be  either  for  jury  or  court,  or  for  both.  It  is 
said  that  to  constitute  a  delivery  it  would  seem  that  the  deed 
must  pass  under  the  power  of  the  grantee,  or  some  person  for 
his  use,  with  the  consent  of  the  grantor,  24  N.  E.  R.  1036;  20 
Ind.  389(83  Am.  Dec.  325);  10  Ind.  194;  120  111.  308  (11  N.  E. 
R.  246.)  The  delivery  may  be  by  words  without  actions,  or  by 
actions  without  words,  or  by  both  combined,  10  Ind.  194;  35 
O.  St.  119;  4  J.  J.  M.  573  (20  Am.  Dec.  230);  94  Ind.  194, 
and  cases  there  cited  —  in  short,  anything  done  by  the  grantor 
from  which  it  is  apparent  that  a  delivery  is  thereby  intended  is 
sufficient,  24  Ind.  239 ;  47  Ind.  422.  The  intention  is  the  guid- 
ing-star, 6  J.  J.  M.  (Ky.)  31 ;  5  Dana  (Ky.)  232  ;  94  Ind.  194; 
Devlin  on  Deeds,  §  262,  because  the  deed  must  pass  from  the 
grantor  with  an  intention  to  part  with  all  control  over  it  as  owner, 
10  Ind.  191;  22  Ind.  39;  23  N.  E.  R.  378.  A  stolen  deed,  or 
one  procured  through  fraud,  passes  no  title,  84  Ind.  81 ;  and 
the  same  is  true  if  it  is  delivered  without  the  knowledge,  consent 
or  acquiescence  of  grantor,  99  Ind.  43  ;  96  Ind.  412,  422 ;  118  Ind. 
533  (21  N.  E.  R.  331).  It  may  be  delivered  without  being  actu- 
ally handed  over,  10  Ind.  194;  94  Ind.  194;  2  Lit.  (Ky.)  372 ; 
35  O.  St.  1 19 ;  Devlin  on  Deeds,  §  269 ;  and  in  some  cases  con- 
veyances have  been  regarded  as  delivered  which  were  still  in  the 
possession  of  grantor,  8  Ind.  367,  c.  4  Halst.  153;  23  N.  E.  R.  687. 
Delivery  by  mail  is  sufficient,  and  in  such  cases  the  deed  takes 
effect  at  time  it  is  placed  in  post-office,  31  O.  St.  611  (27  Am. 
Rep.  529).  See  17  Ind.  47.  Possession  of  deed  by  grantee  or  his 
heirs  is  presumptive  evidence  of  delivery,  22  Ind.  39 ;  141  Mass. 
93  (6  N.  E.  R.  564);  94  Ind.  194  ;  60  Ind.  479,  113  Ind.  350  (15 
N.  E.  R.  676),  and  cases  cited;  but  this  presumption  may  be 
overcome,  94  Ind.  194.  The  Illinois  Supreme  Court  say,  however, 
that  it  will  require  clear  and  convincing  evidence  to  do  it,  125  III. 
430(17  N.  E.  R.  782),  c.  62  111.  348;  88  Id.  378.  A  delivery  to 
the  recording  officer,  to  be  recorded,  with  proper  evidence  of 
acceptance,  is  sufficient,  20  Ind.  387  (83  Am.  Dec.  325) ;  6  Blk. 
391 ;  28  Ind.  44;  4  Ohio  74 ;  19  Ohio  17.  The  recording  of  con- 
veyance is  said  to  raise  a  presumption  of  its  delivery,  8  Ind.  367 ; 
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24  Ind.  243  f  19  Ohio  17;  45  O.  St.  ^^  (12  N,  E.  R.  531);  but 
such  presumption  is  not  conclusive,  and  may  be  rebutted  by 
proof,  94  Ind.  194;  i  Bush  (Ky.)  248;  3  O.  St.  377  ;  and,  in  the 
last  case  cited,  it  was  held  that  the  grantor's  possession  of  deed, 
after  an  alleged  delivery  of  it,  may  be  a  very  pregnant  circum- 
stance to  show  that  the  delivery  was  not  absolute;  but  such 
possession  of  a  recorded  deed  is  entitled  to  much  less  considera- 
tion than  the  possession  of  a  deed  not  recorded.  In  a  recent 
case  in  New  York,  it  was  held  that  the  delivery  and  acceptance 
of  a  conveyance  cannot  be  presumed  from  the  bare  fact  that  the 
deed  was  recorded.  There  must  be  additional  circumstances  to 
support  the  presumption,  105  N.  Y.  223  (i  i  N.  E.  R.  498,  note). 
See,  on  this  subject,  121  111.  91  (11  N.  E.  R.  893  ;  2  Am.  St.  Rep. 
68) ;  Devlin  on  Deeds,  §§  290-293.  A  delivery  after  recording 
is  good,  and  no  other  recording  is  necessary,  16  Ohio  1 18.  The 
delivery  may  be  made  to  the  agent  of  the  grantee,  13  O.  St.  235  ; 
and  it  is  a  general  rule  that  an  unconditional  delivery  to  third 
person  for  use  of  grantee  will  make  deed  effectual  from  instant 
of  delivery,  provided  grantor  parted  with  all  control  over  the 
instrument,  iiJnd.  92;  22  Ind.  39;  33  O.  St.  203;  94  Ind.  194, 
and  cases  cited;  iii  N.  Y.  295  (18  N.  E.  R.  855) ;  but  placing  it 
in  the  hands  of  a  stranger  for  safe-keeping,  though  he  give  it  to 
grantee,  does  not  operate  as  a  delivery,  i  A.  K.  M.  (Ky.)  97. 
Delivery  by  husband  of  deed  of  husband  and  wife  is  sufficient,  24 
Ind.  243 ;  and  the  same  is  true  of  delivery  by  one  of  grantors,  Id. 
c.  16  Pet.  106.  One  partner  may  convey  real  estate  to  the  firm 
of  which  he  is  a  member,  and  after  a  delivery  retain  possession 
of  the  deed,  ^^  Ind.  361.  In  case  of  conditional  delivery,  it  is 
proper  to  prove  terms  and  conditions  by  parol,  loi  Ind.  376.  See, 
generally,  on  conditional  delivery,  5  Blk.  19  (32  Am.  Dec.  49); 
83  Ind.  376.  In  cases  of  voluntary  conveyance  of  lands  between 
relatives,  many  nice  distinctions  arise  upon  the  question  of  deliv- 
ery. It  is  not  too  much  to  say  that,  in  some  cases  of  this  kind, 
strict  technicalities  have  been  relaxed.  No  general  rules  can  be 
adopted,  and  we  can  do  no  more  than  cite  particular  cases  of  this 
kind,  an  examination  of  which  will  enable  one  to  determine  for 
himself  the  case  he  has  in  hand,  99  Ind.  324;  94  Ind.  191;  58 
Ind.  86;  42  O.  St.  50;  37  O.  St.  139;  34  O.  St.  610;  3  O.  St. 
377 ;  85  Ind.  252 ;  94  Ind,  191 ;  103  Ind.  499  (3  N.  E.  R.  257) ; 
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123  III.  381  (15  N.  E.  R.  43);  23  N.  E.  R.  687;  119  III.  242  (10 
N.  E.  R.  667);  125  111.  284  (17  N.  E.  R.  817).  For  particular 
cases  on  subject  of  delivery,  see  4  J.  J.  M.  (Ky.)  573  (20  Am. 
Dec.  230) ;  30  Ind.  195  ;  140  Mass.  36  (2  N.  E.  R.  121 ;  54  Am. 
Rep.  442);  99  Ind.  324;  and  for  an  extended  consideration 
of  the  subject,  94  Ind.  191  ;  3  N.  E.  R.  260,  note;  58  Am. 
Rep.  289,  296,  note ;  40  Am.  Rep.  217,  218,  note ;  86  Am.  Dec. 
63,  64,  note ;  16  Am.  Dec.  39-45,  note ;  3  Wash.  Real  Prop.  282- 
304 ;  4  Kent  Com.  454 ;  2  Bl.  Com.  306 ;  Boone  on  Real  Prop., 
§  295 ;  Tiedeman  Real  Prop.,  §§812-814 ;  Devlin  on  Deeds,  §§  260- 
311 ;  24  N.  E.  R.  1036. 

Sec.  67.    Delivery  in  escrow. 

A  delivery  made  to  a  third  person,  to  be  by  him  delivered 
to  the  grantee,  upon  the  happening  of  an  event  or  the  performance 
of  a  condition,  is  called  an  escrow.  Devlin  on  Deeds,  §  312;  22 
Ind.  37 ;  3  Wash.  Real  Prop.  301.  For  a  distinction  between  a 
conditional  delivery  and  an  escrow,  see  29  Ind.  607 ;  2  J.  J.  M. 
449 ;  3  Wash.  Real  Prop.  300.  While  held  as  an  escrow  it  con- 
veys no  title — not  even  an  equity,  96  Ind.  270;  25  Ind.  388 ;  80 
Ind.  132  ;  76  Ind.  381 ;  55  Ind.  36;  7  Ohio  pt  2,  p.  52.  To  con- 
stitute  an  escrow  the  delivery  must  be  to  a  third  person ;  for,  if 
the  grantor  delivers  a  deed  to  the  grantee  himself,  to  whom  it  is 
made  an  escrow  upon  certain  conditions,  the  delivery  is  absolute, 
and  the  deed  will  become  operative  immediately,  i  O.  St.  148. 
A  delivery  before  the  performance  of  the  condition  or  the  hap- 
pening of  the  event  is  invalid,  and  passes  no  title,  76  Ind,  382 ;  22 
Ind.  37 ;  6  Ind.  184 ;  98  Ind.  539;  108  Ind.  419  (9  N.  E.  R.  393, 
note;  58  Am.  Rep.  49),  and  numerous  cases  there  cited;  and  it 
was  held  that  where  grantee,  by  unfair  means,  obtained  possession 
of  deed  in  escrow,  and  executed  mortgage  on  the  premises  con* 
veyed,  the  mortgagee  had  no  rights  prior  to  the  grantor,  4  O.  St. 
182.  But  it  was  held,  notwithstanding  this  general  rule,  that 
where  the  grantee  is  in  possession  of  the  land  at  the  time  the 
deed  was  delivered  to  him,  and  the  deed  is  recorded,  a  purchaser 
who  pays  full  value  and  has  no  notice  will  hold  the  land,  108  Ind 
419  (9  N.  E.  R.  393,  note ;  58  Am.  Rep.  49).  Subsequent  in- 
structions of  grantor  to  the  depositary  of  a  deed  in  escrow  can- 
not change  the  original  agreement,  76  Ind.  382;  85  Ind.  254. 
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The  performance  of  the  condition  gives  immediate  effect  to  the 
deed ;  and,  if  necessary  for  the  purpose  of  protecting  the  gran- 
tee from  intervening  rights,  it  will  be  held  to  take  effect  from  the 
time  of  its  first  delivery  as  an  escrow,  14  Ohio  307  (45  Am.  Dec. 
546);  80  Ind.  135.  If  a  deed  be  delivered  to  another  as  an 
escrow,  and  he  tenders  it  to  the  party  whom  it  is  made  to,  who 
refuses  it,  but  the  deed  is  left,  it  may  be  afterwards  accepted 
without  more  done,  5  T.  B.  Mon.  (Ky.)  500.  See,  generally,  on 
this  subject,  3  Wash.  Real  Prop.  300 ;  Boone  Real  Prop.,  §  296  ; 
Tiedeman  Real  Prop.,  §  815;  Devlin  on  Deeds,  §  312-333;  80 
Ind.  132. 

Sec.  68.     Acceptance. 

An  acceptance  of  the  conveyance  by  the  grantee  is  necessary 
to  give  it  effect,  20  Ind.  389  (83  Am.  Dec.  325);  5  Blk.  437;  loi 
Ind.  256;  52  Ind.  139;  36.  St.  377;  2  T.  B.  Mon.  (Ky.)  147;  11 
Bush  (Ky.)  34  (21  Am.  Rep.  205).  Until  the  acceptance,  the  es- 
tate remains  in  the  grantor,  10  Bush  (Ky.)  425.  An  acceptance 
may  be  presumed  from  the  beneficial  nature  of  the  transaction, 
II  Ind.  94;  7  Ind.  600;  23  N.  E.  R.  688,  and  cases  there  cited. 
See  91  Ind.  191 ;  103  Ind.  499  (3  N.  E.  R.  257).  But  it  is  said 
that  this  presumption  will  never  be  carried  so  far  as  to  consider 
him  as  having  accepted  it,  11  Bush  (Ky.)  35  (21  Am.  Rep.  205); 
10  Bush  (Ky.)  425  ;  28  Tex.  773;  and  the  presumption,  in  any 
event,  is  not  conclusive,  lOi  Ind.  254.  Asserting  rights  under 
instrument  is  good  evidence  of  acceptance,  11  Ind.  92 ;  7  Ind. 
600 ;  19  Ohio  17  ;  such  as  offering  to  sell  or  rent  the  land,  3  J.  J. 
M.  (Ky.)  22.  It  may  be  presumed,  from  one's  holding  deed  for 
ten  years  without  complaint,  109  N.  ¥.436(17  N.  E.  R.  356). 
An  acceptance  by  the  father  or  mother  of  deed  to  infant  child  is 
good,  Tiedeman  Real  Prop.,  814,  c.  47  N.  H.  479;  17  Johns.  577; 
38  Ala.  26;  22  111.  612.  If  the  grantee  dissents,  no  title  passes. 
See  18  N.  H.  152;  3  Wall.  641;  16  Pet.  119;  12  Wis.  243;  24 
Tex.  423. 

Sec.  59.    Filling  blanks— alterations. 

The  law  attaches  acertain  degree  of  solemnity  to  the  execution 
of  a  deed,  and  favors  its  final  completion  by  the  parties  at  the 
time  of  making  it,  2  Bl.  Com.  295 ;  6  Allen  305 ;  9  Id.  387 ;  1 1 
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111.  544.  The  grantee's  name  may  be  inserted  after  the  signing 
and  sealing,  and  even  after  delivery,  47  Iowa  188  (29  Am.  Rep. 
470) ;  see  Boone  on  Real  Prop.,  §  279,  and  cases  there  cited.  An 
alteration  made  before  delivery  will  not  necessarily  vitiate  the 
deed,  3  Wash.  Real  Prop.  244;  51  Me.  78 ;  55  Id.  126.  If  made 
afterward,  without  the  consent  of  grantor,  the  effect  will  be  to 
avoid  the  deed,  6  J.  J.  M.  (Ky.)  524  (22  Am.  Dec.  92) ;  3  O.  St.  445  ; 
but  it  may  be  added  that  this  alteration  does  not  affect  the  title 
originally  passed  by  the  deed,  Tiedeman  Real  Prop.,  §  790,  citing 
6  East  86;  5  Ind.  267;  13  Mass.  498;  23  Pick.  231  ;  8  Cow.  71 ; 
2  Johns.  84;  53  Pa.  St.  318.  No  affirmative  rights  can  be  based 
upon  a  deed  fraudulently  altered,  76  Ind.  393.  Upon  nearly  every 
phase  of  this  subject,  there  are  conflicting  authorities.  Great  care 
should  be  exercised  in  filling  of  blanks  or  making  of  alterations 
in  any  case ;  alterations  should  be  noted  and  attested,  Tiedeman 
Real  Prop.,  §  790.  See,  generally,  on  this  subject,  Devlin  on 
Deeds,  §§  456, 463  ;  10  Am.  Rep.  267,  note;'^  Wash.  Real  Prop. 
240;  Boone  Real  Prop.,  §§  279,  280;  Tiedeman  Real  Prop.,  §  790. 

Sec.  60.    Seed. 

All  conveyances,  bonds  and  powers  of  attorney 
for  the  conveyance  of  real  estate,  or  of  any  interest 
therein,  shall  be  executed  with  a  seal.  (R.  S.  4925. 
In  force  May  6,  1853.) 

See  next  section. 

Sec.  61.    Seal  unnecessary. 

Hereafter  the  affixing  of  a  private  seal  or  ink- 
scroll  shall  not  be  necessary  to  give  validity  to  any 
conveyance  of  lands  or  of  any  interest  therein, 
executed  by  a  natural  person;  nor  shall  it  be  nec- 
essary for  the  officer  taking  the  acknowledgment 
of  the  same  to  use  an  ink-scroll  or  seal,  unless  he 
be  an  officer  required  by  law  to  keep  an  official  seal. 
(R.  S.  2999.     In  force  August  6,  1859.) 
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This  section  repeals  the  preceding  one  so  far  as  it  requires 
natural  persons  to  execute  conveyances  of  land  under  seal.  As 
to  whether  a  seal  is  requisite  to  execution  of  power  of  attorney, 
see  Sees.  77-80.  It  was  doubtless  the  intention  of  the  legislature 
to  do  away  entirely  with  this  unnecessary  form;  and  certainly 
there  is  no  good  reason  why  a  power  of  attorney  or  bond  for  con- 
veyance should  have  a  private  seal,  and  a  deed  of  conveyance 
none.    See  next  section,  and  Rev.  Stat.  §  450. 

Sec.  62.    Oonveyonces  and  acknowledgments  without 
seal 


All  conveyances  of  lands  or  any  interest  therein, 
heretofore  made  by  deed  in  writing,  subscribed  and 
duly  acknowledged  by  the  grantor  or  by  his  attorney; 
and  all  certificates  of  acknowledgments  of  any  con- 
veyance of  lands,  or  of  any  interest  therein,  taken 
before  any  person  duly  authorized  to  take  such 
acknowledgments,  and  not  required  by  law  to  have 
and  keep  an  official  seal  of  office,  shall  have  the 
same  legal  effect  as  if  such  conveyance  or  certificate 
had  been  under  seal;  and  the  record  thereof  shall 
be  as  effectual  notice  to  subsequent  purchasers,  and 
for  all  purposes,  as  if  the  conveyance  or  certificate 
had  been  under  seal  or  an  ink-scroll.  (R.  S.  2998. 
In  force  August  6,  1859.) 

Sec.  63.    Grantor  construed. 

The  term  "grantor,"  as  used  in  this  Act,  shall  be 
construed  to  embrace  every  person  by  whom  any 
estate  or  interest  in  lands  is  created,  granted,  bar- 
gained, sold,  conveyed,  transferred  or  assigned. 
(R.  S.  2955.     In  force  May  6,  1853.) 

In  every  conveyance  there  must  be  a  grantor;  or,  in  other 
words,  a  party  competent  to  execute  it,  and  thereby  make  a  grant, 
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3  Wash.  Real.  Prop.  248.  He  must  own  the  property  and  have 
the  capacity  to  convey,  Tiedeman  Real  Prop.,  §  791.  As  to 
whether  the  grantor's  name  must  appear  in  the  body  of  the  con- 
veyance, there  is  a  conflict  of  authority ;  but  our  Supreme  Court 
and  the  Supreme  Court  of  United  States  hold  that  a  deed  does 
not  bind  a  party  who  signs  and  seals  it)  unless  he  is  also  named 
as  a  party  to  it,  and  it  contains  apt  words  to  convey  his  interest, 
7  Blk.  410  (43  Am.  Dec.  98) ;  3  Ind.  485 ;  4  How.  225  ;  1 12  U.  S. 
396.  S^e  3  Wash.  Real  Prop.  266  ;  Devlin  on  Deeds,  §§  194-204, 
where  this  question  is  fully  discussed.  All  persons  having  any 
estate,  right,  title  or  interest,  either  at  law  or  in  equity,  in  the 
subject-matter  of  a  deed,  must  join  in  the  conveyance,  or  their 
rights  will  remain,  Boone  Real  Prop.,  §  281 ;  Malone  Real  Prop. 
Trials  177.  See  9  Mas^  161 ;  12  Id.  137 ;  114  Mass.  140  (19  Am. 
Rep.  321).  The  executor  of  deceased  vendor  may  invoke  the  aid 
of  an  equity  court  to  compel  heirs  of  the  deceased  to  execute 
conveyance,  7  Blk.  374;  and  the  personal  warranty  of  heirs  in 
such  a  deed  is  sufficient,  6  Dana  (Ky.)  231.  Any  existing  right 
in  land,  either  vested  or  contingent,  may  be  conveyed,  6  O.  St. 
480;  ID  O.  St.  loi ;  80  Ky.  358.  See  9  Johns.  123;  11  Wend.  no. 
Ordinarily  one  cannot  convey  a  mere  possibility  or  an  expected 
inheritance,  Story's  Eq.,  §  343;  32  O.  St.  502.  See  7  Mass.  112; 
40  Pa.  St.  37.  Warvelle,  in  his  recent  work  on  Vendors,  says: 
"  Notwithstanding,  however,  that  the  conveyance  of  an  expect- 
ancy, as  such,  is  in  effect  a  transfer  of  a  mere  naked  possibility, 
and  hence  inoperative  at  law  to  pass  any  estate  or  interest  in  the 
land,  yet,  when  made  bona  fide  and  for  a  fair  consideration,  it  will 
be  upheld  in  equity  and  enforced  as  an  executory  agreement  to 
convey,"  p.  59,  citing  40  Pa.  St.  37;  63  Id.  443;  45  111.  232;  17 
N.  H.  515;  65  N.  C.  695.  Contra,  7  Mass.  112 ;  7  Bush  (Ky.)  451. 
In  such  cases,  there  must  be  grounds  for  an  estoppel,  32  O.  St. 
502.  A  prospective  heir  may  make  a  binding  disposition  of  an 
expected  interest  in  lands,  provided  the  ancestor  execute  writing 
binding  himself  to  give  the  specified  lands  to  such  heir,  4  Bush 
(Ky.)  357;  2  Duvall  (Ky,)  134;  but  there  must  be  something 
more  than  mere  assent  of  ancestor,  81  Ky.  291. 

Sec.  64.    Gfrontee. 

For  definition  of  grantee,  see  32  O.  St.  433.    A  grantee  is  as 
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necessary  to  the  validity  of  a  deed  as  a  grantor;  but  more  lati- 
tude is  allowed  in  their  favor,  and  the  law  recognizes  but  few  per- 
sons who  cannot  take  a  beneficial  grant,  Devlin  on  Deeds,  §  1 16; 
Warvelle  on  Vendors  57;  3  Wash.  Real  Prop.  267.  See  3  Pick. 
332;  2  Root  26  (i  Am.  Dec.  .60);  3  O.  St.  377.  But,  in  order  for 
the  conveyance  to  be  valid,  the  grantee  must  be  a  person  in  being, 
ascertainable,  and  capable  of  receiving  the  grant,  16  Ind.  190;  4 
Ohio  169;  3  Wash.  Real  Prop.  266.  A  deed  made  to  the  heirs  of 
a  living  person  without  naming  them  is  void,  52  Ind.  80.  See  108 
Ind.  382  (9  N.  E.  R.  365);  115  Ind.  150  (17  N.  E.  R.  282  ;  7  Am. 
St.  Rep.  420)  ;  and  it  was  held  that  a  conveyance  to  "G.  and  to 
children  of  said  G.  and  assigns  forever,"  gave  no  estate  to  chil- 
dren bom  subsequent  to  the  execution  of  the  deed,  71  Ind.  392 ; 
56  Ind.  I.  As  to  application  of  this  principle  to  creation  of  re- 
mainders, see  3  Wash.  Real  Prop.  266,  §  33.;  9  Johns.  73 ;  Sec.  16. 
A  deed  to  a  dead  person  is  void,  12  Cal.  363 ;  53  Miss.  665.  For 
power  of  corporation  to  own  real  estate,  see  Sec.  8.  Unless  prohib- 
ited by  charter  or  statute,  they  may  acquire  and  take  real  estate 
to  any  amount,  Tiedeman  Real  Prop.,  §  797 ;  Boone  Corp.,  §  40 ; 
4  Hun  478 ;  Warvelle  on  Vendors  67.  The  State  has  power,  in 
the  creation  of  corporation,  to  limit  the  ownership  of  realty  by 
corporation  ;  and,  in  case  of  such  limitation,  the  corporation  can 
hold  only  to  extent  prescribed.  However,  the  State  alone  can 
take  advantage  of  any  violation  of  this  limitation.  Property  ex- 
ceeding the  limitation  by  raising  in  value  does  not  come  within 
the  prohibition,  3  Wash.  Real  Prop.,  §  35,  p.  267 ;  Tiedeman  on 
Real  Prop.,  §  797.  See,  generally,  on  this  subject,  41  Ind.  212;  55 
Md.  194  ;  70  Ind.  106  ;  6  Ind.  232  ;  16  Ind.  46  (79  Am.  Dec.  405) ; 
Sec.  578-588 ;  and  sec.  8,  where  particular  statutes  are  referred  to. 

Sec.  66.    ''  Heirs  and  assigns." 

It  shall  not  be  necessary  to  use  the  words  "heirs 
and  assigns  of  the  grantee,"  to  create  in  the  grantee 
an  estate  of  inheritance;  and  if  it  be  the  intention 
of  the  grantor  to  convey  any  lesser  estate,  it  shall 
be  so  expressed  in  the  deed.  (R.  S.  2929.  In  force 
May  6,  1853.)  j 


J 


CONVEYANCES.  65 

This  repeals  the  common  law;  see  i  Blk.  137;  4  Ind.  608 ;  8 
Ind.  387;  and  §  13. 

Sec.  66.    Reservation  and  exceptions. 

A  reservation  is  the  creating  or  reserving,  out  of  the  thing 
granted,  some  new  right  for  the  grantor  which  he  did  not  have 
before  the  grant,  126  Mass.  196(30  Am.  Rep.  672);  145  Mass. 
176  (13  N.  E.  R.  476);  6  Pet.  302  ;  45  N.  Y.  601,  707;  53  N.  Y. 
46;  18  la.  357;  51  Me.  497.  Strangers  cannot  take  reservation, 
144  Mass.  371  (11  N.  E.  R.  550),  and  cases  cited;  9  Johns.  73  ; 
14  R.  I.  288  ;  34  Barb.  566;  100  Pa.  St.  84;  11  Me.  278  (26  Am. 
Dec.  525).  An  exception  is,  "the  taking  of  something  out  of  the 
thing  granted,  which  would  otherwise  pass  by  the  deed,"  2  Wash. 
Real  Prop.  639;  145  Mass.  176(13  N.  E.  R.  476);  Warvelle  on 
Vendors  471  ;  53  Vt.  690  (38  Am.  Rep.  710).  See  4  Kent  Com. 
468 ;  Devlin  on  Deeds,  §  979,  and  numerous  cases  cited  in  note  2. 
A  reservation  cannot  be  made  by  parol,  117  Ind.  362  (20  N.  E. 
R.278)  ;  47  Ind.  122 ;  21  O.  St.  596;  see  36  Ind.  26;  but  it  is  held 
that  a  parol  reservation  of  crops  may  be  established,  67  Ind.  90 
(overruling  10  Ind.  465);  3  O.  St.  438  ;  4  O.  St.  71  ;  see  23  Ind. 
56  (85  Am.  Dec. 449) ;  Sec.  749  ;  of  machinery,  see  35  Ind.  388-,  of 
personal  property,  69  Ind.  134.  A  parol  agreement  that  grantor 
retain  possession  for  a  time  fixed  is  enforceable,  8  Bush  283.  Res- 
ervation of  "house  and  garden"  was  held  that  it  might  include 
door-yard  and  use  of  estovers,  6  Dana  (Ky.)  296.  For  particular 
cases,  see,  67  Ind.  i ;  loi  Ind.  182  ;  loi  N.  Y.  625  (4  N.  E.  R. 
629).  For  full  discussion,  see  Devlin  on  Deeds,  §§979-991 ;  War- 
velle on  Vendors  471-481;  Tiedeman  on  Real  Prop.,  §  843, 
Boone  Real  Prop.,  §  303. 

Sec.  67.    Lost  or  destroyed  deeds. 

The  losing  of  an  executed  deed  does  not  divest  the  title  con- 
veyed, 22  Ind.  341  ;  see  7  Ind.  178  (63  Am.  Dec.  418).  One  claiming 
under  a  lost  deed  may  enforce  his  rights,  2  Ind.  474  (54  Am.  Dec. 
456) ;  but  the  grantor  cannot  be  compelled  to  execute  another 
when  conveyance  has  been  lost  or  destroyed  while  in  possession 
of  the  grantee.  Id.  The  voluntary  destruction  of  deed  by  gran- 
tee does  not  revest  title  in  grantor,  35  O.  St.  126;  173.  *  See  4 
Wis.  i;  2  Johns.  86;  9  Pick.  105  ;  4  Wend.  482;  4  Conn.   550; 
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5  Conn.  262  (13  Am.  Dec.  57);  42  Ark.  170;  18  Wis.  130;  26 
Tex.  142.  Evidence  necessary  to  establish  lost  deed,  9  Ind.  324: 
26  O.  St.  171.  Abstract  admissible,  when,  117  111.  549  (7  N.  E. 
R.  75);  copy,  75  Ga.  134.  A  party  cannot  prove,  in  support  of 
his  title,  the  contents  of  a  deed  which  has  been  destroyed  by  his 
own  voluntary  act,  or  with  his  consent,  7  Ind.  178  (63  Am.  Dec. 
418);  but  a  destruction  by  one  of  several  grantees  does  not 
affect  the  rights  of  the  others,  if  done  without  their  acquies- 
cence, Id.  See  E.  S.,  §  21-23  (Acts  1883,  p.  109);  112  Ind.  423 
(14  N.  E.  R.  468). 

Sec.  68.     Oonstf  oction  of  deeds. 

The  construction  of  a  deed  is  a  question  of*  law,  4  Dana  (Ky.) 
264,  336;  II  Wheat,  325;  4  Blkf.  370.  The  intention  of  the 
parties  at  time  of  making  the  deed  should  prevail,  60  Ind.  337 ; 
122  III.  317  (13  N.  E.  R.  505);  38  Cal.  481 ;  25  CaL  449;  61  N.  Y. 
631;  Devlin  on  Deeds,  §§  836,  837;  20  Ohio  603.  Technical- 
ities must  give  way  to  it,  28  Vt.  1 59 ;  3  Johns.  383  (3  Am,  Dec. 
504) ;  82  Ky.  379.  Where  the  meaning  and  intention  pf  parties 
do- not  plainly  appear  to  be  otherwise,  it  should  be  held  to  mean 
what  the  law,  in  the  absence  of  an  agreement,  would  prescribe, 
82  Ky.  526 ;  and  where  the  parties  by  their  acts  have  placed  a 
construction  upon  a  deed,  the  court  will  give  effect  to  it  in  ac- 
cordance with  their  construction,  108  Ind.  382  (9  N.  E.  R.  365), 
and  cases  cited.  If  possible,-  the  deed  will  be  upheld,  27  Ind. 
294;  Sneed  (Ky.)  322 ;  7  Mich.  69  (74  Am.  Dec.  699) ;  97  N,  Y. 
545.  All  parts  should  be  given  due  force  and  effect,  i  S.  &  R..374; 
6a  Ind.  337;  40  O.  St.  559;  Sneed  (Ky.)  322;  75  Ind.  402;  14 
R.  I.  589;  18  Cal.  359.  The  grantee  is  to  be  favored  rather  than 
grantor,  45  Ind.  479,  31  Conn.  150;  23  N.  J.  L.  126;  8  Johns. 
394;  loi  Pa.  St.  II  ;  97  N.  Y.  545.  The  granting  clause  must 
control  the  Aaiendum  in  case  they  are  repugnant,  82  Ky.  381. 
Covenants  are  favored  rather  than  conditions,  117  111,  160  (7  N.  E. 
R,  5 1 1).  The  validity  of  a  deed  must  be  tested  by  the  law  of  the 
State  where  construed,  unless  it  be  shown  to  have  been  made  in 
another  State,  and  proof  of  its  law  be  made,  4  Met.  (Ky.)  139. 
Words  deliberately  and  purposely  put  in  a  deed  are  not  to  be 
lightly  considered  or  put  aside,  102  Ind.  76  (1  N.  E.  R.  202;  52 
Am.  Rep.  645).     In  what  cases  extraneous  and  parol  evidence 
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are  admissible  in  determining  the  construction  of  a  deed,  53  Ind. 
591,  and  cases  cited;  106  Ind.  580  (5  N.  E.  R.  727);  i  T.  B. 
Moti.  (Ky,)  158.  In  order  to  effect  the  intention  of  the  parties, 
*'and"  may  sometimes  be  construed  to  mean  "or,'*  and  vice  versa, 

1  Wend.  388(19  Am.  Dec.  515);  10  Mass.  183;  64  N.  C.  463. 
See  98  U.  S.  143.  For  construction  of  words  "other,"  "portico" 
and  "porch,"  see  148  Mass.  584  (20  N.  E.  R.  451).  The  construc- 
tion and  meaning  of  numerous  particular  words  are  given  in  sec. 
864  of  Devlin  on  Deeds.  As  to  how  courts  will  be  governed  by 
a  grammatical  construction,  see  18  Cal.  137;  i  Wend.  388;  25 
Me.  51 — punctuation,  ii  Pet.  41  ;  52  Mo.  213;  33  Pa.  St.  186; 
34  Ala.  40;  8  Bush  260.  For  construction  of  particular  deeds, 
see  37  Ind.  505;  29  Ind.  242;  24  Ind.  208;  35  Ind.  262,  474; 
115  Ind.  150(17  N.  E.  R.  282;  7  Am.  St.  Rep.  420);  102  Ind. 
364;  7  O.  St.  37;  12  O.  St.  526;  27  O.  St.  371;  29  O.  St.  488 
568;  118  111.  219(8  N.  E.  R.  318);  142  Mass.  235  (7  N.  E.  R. 
917);  81    Ky.  345  ;  78  Ky.  408,  503;  82  Ky.  526;  80  Ky.  443; 

2  Duv.  (Ky.)  547;  10  Bush  (Ky.)  318;  3  B.  Mon.  (Ky.)  594;  15 
Id.  282;  18  Id.  431  (68  Am.  Dec.  729).  See,  generally,  on  sub- 
ject of  constiuction  of  deeds,  Devlin  on  Deeds,  §§  835-880;  War- 
velle  on  Vendors  350-365  ;  56  Am.  Rep.  324-330,  note. 

Sec.  69.    Estates  in  common. 

All  conveyances  and  devises  of  lands,  or  of  any 
interest  therein  made  to  two  or  more  persons,  ex- 
cept as  provided  in  the  next  following  section, 
shall  be  construed  to  cr.eate  estates  in  common  and 
not  in  joint-tenancy,  unless  it  shall  be  expressed 
therein  that  the  grantees  or  devisees  shall  hold  the 
same  in  joint-tenancy  and  to  the  survivor  of  them, 
or  it  shall  manifestly  appear,  from  the  tenor  of  the 
instrument,  that  it  was  intended  to  create  an  estate 
in  joint-tenancy.      (R.  S.   2922.     In  force   May  6, 

1853.) 

For  section  referred  to  here,  see  Sec.  72.     Taken  in  connection 
with  the  section  referred  to,  the  practical  effect  of  this  statute  is 
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to  render  all  estates  held  by  two  or  more  persons  estates  in  com- 
mon, unless  there  be  an  express  creation  of  a  different  estate,  or 
the  conveyance  be  a  mortgage,  deed  of  trust,  or  made  to  husband 
and  wife,  or  executors  or  trustees  as  such,  45  Ind.  479 ;  78  Ind. 
591.  A  contrary  intention  cannot  be  gathered  from  the  circum- 
stances surrounding  the  grantor  and  attendant  upon  the  execu- 
tion of  the  instrument,  45  Ind.  479 ;  for  the  intention  must  be 
expressed,  16  Ind.  397.  It  supplants  the  ancient  estate  in  coparce- 
nary ;  but  for  a  history,  definition  of  estate  in  coparcenary,  see 
Freeman  on  Cotenancy  (2d  ed.),  §§  77-85  ;  i  Wash.  Real  Prop. 
650 ;  Tiedeman  on  Real  Prop.,  §  241  ;  Boone  Real  Prop.,  §  356 ; 
2  Bl.  Com.  187  ;  4  Kent  Com.  366;  3  Ind.  360;  10  O.  442.  This 
statute  extendsto  devises,  22  N.  E.  R.  725.  A  deed  made  to 
persons  for  a  voluntary  unincorporated  association  not  empow- 
ered to  purchase  or  hold  land,  its  members  become  and  hold 
such  lands  as  tenants  in  common,  140  Mass.  31  (2  N.  E.  R.  687). 
A  deed  to  two  by  common  boundary,  yet  discriminating  in 
regard  to  interest  conveyed  to  each  respectively,  is  to  be  con- 
strued as  conveying  to  and  vesting  in  the  grantees  respectively, 
distinct  though  undivided  interests,  and  creates  a  tenancy  in  com- 
mon,  6  B.  Mon.  (Ky.)  457.  By  an  estate  in  common  is  meant 
such  as  is  held  by  two  or  more  persons  by  several  and  distinct 
titles,  but  by  unity  of  possession,  2  Bl.  Com.  191 ;  4  Kent  367 ; 
Tiedeman  on  Real  Prop.,  §  239;  1  Wash.  Real  Prop.  651.  The 
unity  of  possession  is  all  that  is  required,  2  Bl.  Com.  191  ;  38  Vt. 
258 ;  40  Mo.  473  ;  6  Paige  398.  They  may  hold  by  different 
titles  and  have  estates  of  different  duration,  2  Bl.  Com.  192 ; 
Boone  Real  Prop.,  §  357 ;  i  Wash.  Real  Prop.  652.  See  6  Paige 
398;  5  Cow.  188(15  Am.  Dec.  464);  69  N.  C.  446.  Such  a  ten- 
ancy may  exist  in  "every  species  of  property,  real,  personal  or 
mixed.  Freeman  on  Cotenancy  and  Partition  (2d.  ed.),  §  88, 
c.  43  Pa.  St.  521  ;  12  Cal.  47;  26  Id.  69;  27  Id.  57 ;  19  111.  95  ; 
4  Johns.  Ch.  573.  The  preference  given  to  estates  in  common  by 
this  statute  is  in  harmony  with  the  common  law  of  this  country, 
I  Wash.  Real  Prop.  653,  and  cases  cited.  See  5  Binn.  119;  11  S. 
and  R.  191.  Each  owner  with  respect  to  his  share  has  all  the 
rights,  except  that  of  sole  possession,  which  a  tenant  in  severalty 
would  have,  I  Wash.  Real  Prop.  652.  See  22  Pick.  316  ;  38  N. 
H.  127 ;  35  Cal.  576 ;  28  Wis.  108 ;  59  Me.  322  (8  Am.  Rep.  426); 
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io6  Mass.  318  (8  Am.  Rep.  330),  He  may  convey  or  devise  his 
undivided  interest  to  whomsoever  he  pleases,  Tiedeman  on  Real 
Prop,,  §  239 ;  I  Wash.  Real  Prop.  654 ;  1 13  Ind.  127  (15  N.  E.  R. 
217);  7  Ohio,  part  2,  p.  131 ;  28  Wis.  108;  25  Mich.  53  (12  Am. 
Rep.  218);  12  Pick.  534;  23  Conn.  167;  26  Ga.  515.  And  he 
may  dispose  of  his  interest  in  a  particular  part  of  the  lands,  2 
Ohio  112.  But  there  are  cases  almost  without  number  to  the 
effect  that  a  deed  by  one  tenant  in  common,  of  a  part  of  the 
common  estate,  describing  it  by  metes  and  bounds,  is  void,  5 
Conn.  363  ;  i  Wash.  Real  Prop.  654;  12  Mass.  348  ;  20  N.  H.  9; 
24  Tex.  366;  24  Me.  485  (41  Am.  Dec.  400) ;  9  Vt.  140  (31  Am. 
Dec.  614);  4  Conn.  509  (10  Am.  Dec.  169);  39  Ind.  95.  How- 
ever, the  modern  authorities  are  in  a  hopeless  conflict  on  this 
point,  and  the  best  that  can  be  said  is,  that  such  a  conveyance 
will  never  be  allowed  to  operate  injuriously  to  the  interests  of 
the  other  cotenants.  In  Ohio,  it  was  held  that  the  purchaser 
takes  the  proportional  interest  of  the  grantor  in  that  part  of  the 
common  property  described,  2  Ohio  113;  6  Id.  398;  9  Id.  130 
(34  Am.  Dec.  429). 

Freeman,  in  his  work  on  Cotenancy,  says  :  "The  more  recent 
decisions  tend  strongly  and  surely  toward  the  recognition  of  such 
conveyance  as  a  valid  transfer  of  all  the  grantor's  interest  in  the 
property  therein  described,  entitling  the  grantee  to  certain  rights 
that  the  cotenants  of  the  grantor  cannot  wantonly  disregard,"  (§ 
204;  citing  13  Neb.  505  (14  N.  W.  Rep.  470);  56  Tex.  22;  49 
Id.  533;  16  W.  Va.  27,  208;  107  111.  263;  9  R.  I.  505.  It  is 
agreed  that  if,  after  such  a  conveyance,  the  portion  described.be 
set  off  in  partition  as  the  interest  of  grantor,  the  deed  will  bind 
him,.  1 2  Mass.  474 ;  22  Tex.  390;  24^.366;  47  N.  H.  347;  99 
Mass.  250;  or  the  other  cotenants  may  give  it  validity  by  ratify- 
ing it,  see  15  N.  H.  412  ;  38  Id.  127;  22  Pick.  316742  Conn.  433  ; 
41  Conn.  112;  27  Cal.  57;  7  Cush.  431.  For  a  full  discussion  of 
this  subject,  see  Freeman  on  Cotenancy  and  Part.  (2d  ed.),  §§  199- 
204.  Where  one  of  the  tenants  contracts  for  sale  of  the  entire 
tract,  he  is  estopped  to  assert  his  part  ownership,  and  specific  per- 
formance will  be  decreed  as  to  his  part  and  compensation  to  ven- 
dee for  outstanding  interests,  26  O.  St.  334.  See  7  T.  B.  Mon. 
(Ky.)  229.  The  purchaser  of  one  cotenant  of  a  part  of  the  land 
will  not  be  disturbed  in  his  possession,  if  the  other  claimants  can 
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be  satisfied  as  to  their  interests  out  of  the  remainder,  i6  B.  Mon. 
(Ky.)  165.  Tenants  in  common  may  dispose  of  their  estate  by 
will,  and  they  may  even  join  in  a  will,  39  O.  St.  639  (48  Am.  Rep. 
477),  and  cases  cited.  There  is  no  survivorship  among  tenants  in 
common,  Boone  Real  Prop.,  §  357.  Where  one  tenant  in  common 
pays  off  a  lien,  he  is  entitled  to  compensation  from  the  other  ten- 
ants to  extent  of  their  respective  interests,  and  a  court  of  equity 
to  secure  such  contribution  will  enforce  upon  the  interest  of  the 
other  tenants  an  equitable  lien  of  the  same  character  as  one  re- 
moved, 1 19  Ind.  130  (20  N.  E.  R.  748 ;  21  Id.  471).  See  also,  108 
Ind.  246  (8  N.  E.  R.  255).  One  tenant  in  common  may  recover 
taxes  paid  for  another,  142  Mass.  586  (8  N.  E.  R.  743) ;  and 
may  have  lien  and  foreclose,  1 14  Ind.  273  (16  N.  E.  R.  587 ;  5  Am. 
St.  Rep.  61 1).  Where  a  tenant  in  common  occupies  the  relation 
of  agent  for  others  to  collect  rents,  pay  taxes,  etc.,  and  violates 
his  agreement,  he  is  liable  for  all  such  damages  as  flowed  naturally 
and  proximately  from  the  breach,  100  N.  Y.  196(2  N.  E.  R.  922). 
A  tenant  in  common  has  a  right  to  purchase  at  judicial  sale  his 
cotenant's  interest,  94  Ind.  14.  See  3  Dana  (Ky.)  321  (28  Am.  Dec. 
74);  13  B.  Mon.  436.  Purchasing  and  paying  for  and  taking  ex- 
clusive possession  by  one  of  two  tenants  in  common  of  his  coten- 
ant's  interest  and  making  valuable  improvements  thereon,  is  suffix 
cient  to  take  it  out  of  statutes  of  frauds,  113  Ind.  256  (5  N.  E. 
R.  270).  The  redemption  from  tax  sales  by  one  of  several 
cotenants  inures  to  benefit  of  all,  117  111.  527  (7  N.  E.  R.  483). 
See,  generally,  on  subject  of  cotenancy,  2  Bl.  Com.  191-194;  4 
Kent  Com.  367-371 ;  i  Wash.  Real  Prop.,  §  652-655  ;  Tiedeman 
Real  Prop.,  §  239 ;  Freeman  on  Cotenancy  and  Part.,  §§  86-120  ; 
Boone  Real  Prop.,  ch.  26.    See  Partition. 

Sec.  70.     Joint-tenants. 

"A  joint-tenancy  is  an  estate  held  by  two  or  more  persons 
jointly,  so  that  during  the  lives  of  all  they  are  equally  entitled  to 
the  enjoyment  of  the  land,  or  its  equivalent,  in  rent  and  profits ; 
but,  upon  the  death  of  one,  his  share  vests  in  the  survivor  or  sur- 
vivors until  there  be  but  one  survivor,  when  the  estate  becomes 
one  in  severalty  in  him,  and  descends  to  his  heirs  upon  his 
death,"  Tiedeman  Real  Prop.,  §  236;  2BL  Com.  179;  Anderson's 
Law  Diet.,  p.  1017.     It  must  always  arise  by  purchase,  and  can- 
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not  be  created  by  descent,  2  Bl.  Com.  i8o;  Freeman  on  Cotenancy, 
§17;  19  Md.  230;  I  Wash.  Real* Prop.  643.  Such  estates  may 
be  created  in  a  fee,  estate  for  life  or  years,  or  even  in  a  remainder, 
I  Wash.  Real  Prop.  643.  But  the  estate  held  by  each  tenant 
must  be  alike,  Id.  Early  in  the  history  of  our  jurisprudence, 
joint-tenancies  were  viewed  with  disfavor,  and  even  courts  of 
equity  gave  effect  to  slight  circumstances,  in  order  to  defeat 
them,  3  Dana  (Ky.)  378 ;  3  S.  &  R.  392 ;  6  Binn.  193.  From  the 
language  of  the  statute  in  the  preceding  section,  it  will  be  seen 
that  our  law  aims  to  prevent  their  creation,  and  that  they  can 
never  arise  except  by  an  instrument  expressly  pioviding  for 
such  tenancy,  see  sec.  69,  16  Ind.  398,  and  cases  there  cited.  In 
Ohio  they  do  not  exist,  2  Ohio  305  (15  Am.  Dec.  553);  10  Ohio 
I  (36  Am.  Dec.  61);  13  Ohio  68;  2  O.  St.  210;  18  O.  St.  227. 
Kentucky  abolished  the  right  of  survivorship  by  statute,  Bullitt 
and  Feland's  Gen.  Stat.  (1888),  p.  826.  See  17  T.  B.  Mon.  (Ky.) 
54  (18  Am.  Dec.  161);  13  Bush  (Ky.)  616.  For  compilation, 
comparison  and  consideration  of  different  statutes  affecting  joint- 
tenancy,  see  Freeman  on  Cotenancy,  §§  35-37.  Bodies  politic  or 
corporate  cannot  be  joint-tenants  with  each  other,  3  Rich.  Eq. 
242  (55  Am.  Dec.  637) ;  2  Cal.  297.  By  the  provisions  of  Sec.  72, 
mortgagees,  trustees,  executors  and  administrators  hold  lands  as 
joint-tenants.  See,  on  this  branch  of  the  subject,  Freeman  on 
Cotenancy,  §§  42-46,  and  numerous  cases  there  cited.  Joint-ten- 
ancies may  be  destroyed  by  anything  which  destroys  the  unity  of 
title,  2  Bl.  Com.  185.  For  an  extended  discussion  of  joint-tenan- 
cies and  their  incidents,  see  Freeman  on  Cotenancy,  ch.  2 ;  2  Bl. 
Com.  180-186;  Washburn  Real  Prop.,  vol.  i,  pp.  642-649; 
Boone  Real  Prop.,  §§  348-355;  Tiedeman  Real  Prop.,  §§  236- 
238.     See  sec.  71 ;  Partition. 

Sec.  71.    Actions  against  cotenant. 

A  joint-tenant,  or  tenant  in  common,  or  tenant  in 
coparcenary,  may  maintain  an  action  against  his  co- 
tenant  or  coparcener,  or  their  personal  representa- 
tives, for  receiving  more  than  his  just  proportion, 
(R.  S.  288.    In  force  Sept.  19,  1881.) 


72  CONVEYANCES. 

For  rights  of  cotenants  in  respect  to  partition,  see  Sees.  690-704 ; 
and,  for  ejectment,  see  Sec.  665:  Rents  due  tenants  in  common 
must  be  sued  for  by  all  of  them,  98  Ind.  275  ;  20  Ind.  385.  This 
statute  is  substantially  the  same  as  the  statute  of  Anne,  27  Ind. 
53  (89  Am.  Dec.  493);  and  it  is  held  to  apply  to  those  cases 
where  rent,  or  payment  in  money  or  in  kind,  is  received  from  a 
third  party  by  one  cotenant,  who  retains  it,  or  more  of  it  than  his 
share,  for  his  own  use,  27  Ind.  53  (89  Am.  Dec.  493);  18  Barb. 
265;  29  Minn.  252;  12  Mass.  153;  29  Mo.  356;  12  Cal.  419;  100 
Ind.  370.  It  may  be  regarded  as  well  settled  that  where  one 
tenant  in  common,  without  denying  or  interfering  with  rights  of 
other  cotenants,  occupies  the  land,  farms  it  at  his  own  cost,  takes 
the  profits  for  his  own  benefit,  his  cotenant  cannot  maintain  an 
action  for  use  and  occupation  against  him,  27  Ind.  52  (89  Am. 
Dec.  493 ;  100  Ind.  370 ;  7  Gray  283  (66  Am.  Dec.  477);  2  lo.  424 
(61  Am.  Dec.  473) ;  31  Mich.  136  (18  Am.  Rep.  169) ;  45  lo.  693; 
15  Fla.  424  (21  Am.  Rep.  296) ;  and  crops  thus  raised  belong  to 
the  tenant  raising  them,  81  111.  565;  70  Ala.  434.  But  the  rule 
is  altogether  different  where  the  occupying  tenant  has  denied  his 
cotenants*  rights  to  use  of  premises,  or  in  any  way  hindered  them 
in  the  enjoyment  of  what  was  lawfully  theirs.  In  such  cases  he 
is  liable  for  use  and  occupation,  1 16  Ind.  236  (19  N.  E.  R.  103  ); 
22  N.  E.  R.  725  ;  109  Ind.  547  (10  N.  E.  R.  567);  28  la.  505 ;  44 
Id.  488  ;  21  Minn.  428.  In  the  first  case  cited  supra^  it  was  held 
that,  although  the  tenant  was  liable  for  use  and  occupation,  he 
was  only  accountable  for  the  fair  rental  value  of  the  property  in 
the  condition  it  was  when  it  went  into  his  possession,  and  not  for 
the  enhanced  value  caused  by  improvements  placed  there  by  him. 
See,  also,  7  J.  J.  M.  (Ky.)  139  (23  Am.  Dec.  387) ;  23  N.  E.  R.  93. 
Tenants  in  cominon  may  contract  with  each  other  for  the  exclu- 
sive right  to  use  and  occupy  the  premises,  and  thereby  create  an 
enforceable  obligation  to  pay  rent,  42  O.  St.  190 ;  58  Wis.  638  (46 
Am.  Rep.  665)  ;  17  N.  W.  R.427;  and  such  an  agreement  may  be 
implied  from  the  conduct  of  the  cotenants  toward  each  other,  120 
111.  192  (11  N.  E.  R.  393),  and  cases  cited.  A  cotenant  may  be 
held  liable  for  waste,  7  J.  J.  M.  (Ky.)  139  (23  Am.  Dec.  387).  See 
4  Kent  Com.  369,  note ;  Freeman  on  Cotenancy,  §  305  ;  and  one 
out  of  possession  may  enjoin  one  in  possession  from  committing 
waste  on  the  common  estate,  no  Ind.  514(11  N.  E.    R.  487). 
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See  Waste.  Where  one  occupies  land,  held  by  others  as  tenants 
in  common,  the  law  implies  a  promise  to  pay  rent,  23  Ind.  114. 
Several  tenants  in  common  may  join  in  an  action  to  recover  rents 
due  upon  contract  made  by  them  for  renting  the  property,  42  O. 
St  190.  There  is  no  lien  in  favor  of  a  joint-tenant  against  his 
cotenants  for  rent  collected  by  latter  before  partition ;  such  rents 
constitute  a  personal  charge,  82  Ky.  622.  Married  women,  ten- 
ants in  common,  may  sue  for  rents  arising  on  account  of  such  es- 
tate, 42  O.  St.  190.  A  tenant  in  common  cannot  sue  his  cotenant 
to  recover  documents  relating  to  their  joint-estate,  12  Johns. 
484.  See,  generally,  on  actions  between  cotenants,  Boone  Real 
Prop.,  §  360;  Freeman,  Cotenancy,  ch.  12,  13;  2  Dana  (Ky.) 
54-  Suits  such  as  are  provided  for  by  our  statute  are  appealable, 
38  O.  St.  467, 

Sec.  72.    Tenants  by  entireties. 

The  preceding  section  shall  not  apply  to  mort- 
gages, nor  to  conveyances  in  trust,  nor  when  made 
to  liusband  and  wife;  and  every  estate  vested  in 
executors  or  trustees,  as  such,  shall  be  held  by  them 
in  joint-tenancy.     (R.  S.  2923.     In  force  May  6, 

1853.) 

In  Sec.  70,  on  subject  of  Joint-tenants,  we  have  already  referred 
to  the  fact  that  mortgagees,  trustees,  executors  and  administrators 
hold  as  joint-tenants.  What  is  here  said  has  reference  to  that 
peculiar  estate  which  arises  upon  the  conveyance  of  lands  to  two 
persons  who  are  at  the  time  husband  and  wife,  commonly  called 
estate  by  entirety.  Our  statute  re-enacts  the  common  law, 
Freeman  on  Cotenancy,  §  63  ;  49  Md.  402  (33  Am.  Rep.  266) ;  30 
Ind.  305 ;  80  Ky.  1 14;  26  Ind.  424  (89  Am.  Dec.  471) ;  4  Bush  (Ky.) 
502;  20  N.  Y.  320;  3  Allen  213.  Strictly  speaking,  estates  by 
entireties  are  not  joint-tenancies,  37  Ind.  401  ;  57  Ind.  412 
(18  Am.  Dec.  65) ;  i  Dana  (Ky.)  35,  242  ;  3  Bush  (Ky.)  454 ;  26 
Pa.  St.  397 ;  the  husband  and  wife  being  seized  not  of  moieties, 
but  both  seized  of  the  entirety  per  tout  and  not  per  my^  2 
BI.  Com.  182 ;  Tiedeman  Real  Prop.,  §  242  ;  40  Ind.  590;  26  Ind. 
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'424  (18  Am.  Dec.  471);  30  Ind.  305.     It  may  exist  in  estates  in 
fee,  for  life,  for  years  or  chattels-real,  28  Iowa  307. 

There  cannot  be  a  tenancy  by  entirety  in  personalty.  See  53 
Ind.  66;  Bishop  on  Married  Women,  §  211 ;  but,  in  Freeman  on 
Cotenancy,  the  learned  author  reviews  the  assertion  of  Mr. 
Bishop  on  this  point,  and  says :  "  On  the  other  hand,  the  reports, 
English  and  American,  new  and  old,  abound  in  cases  recogniz- 
ing tenancy  by  entirety  in  all  kinds  of  personal  estate,  and  in 
enforcing  the  right  of  the  surviving  husband  or  wife  to  the  entire 
property,**  sec.  68,  citing  numerous  authorities.  See  68  Ind.  245  ; 
16  Mass.  486;  48  Mo.  86;  18  Am.  Dec.  382.  It  may  be  created 
by  descent,  65  Pa.  St.  395.  No  particular  words  are  necessary. 
A  conveyance  which  would  make  two  other  persons  joint-tenants 
will  make  a  husband  and  wife  tenants  of  the  entirety.  It  is  not 
even  necessary  that  they  be  described  as  such,  or  the  marital 
relation  referred  to,  92  Ind.  302;  104  Ind.  596(4  N.  E.  167);  loi 
Ind.  102 ;  57  Ind.  414 ;  37  Ind.  395 ;  and  a  conveyance  made  to 
husband  and  wife  and  another,  the  husband  and  wife  take  an  un- 
divided one-half  as  tenants  by  entirety,  42  Ind.  142 ;  15  Wend.  615. 
Indeed,  there  are  cases  which  so  strictly  adhere  to  and  apply  the 
law,  in  respect  to  such  tenancies,  as  to  deny  the  possibility  of 
husband  and  wife  holding  by  moieties,  15  Phila.  597 ;  64  Pa.  St.  39 ; 
18  Am.  Dec.  384,  note  citing  cases;  but  our  court  has  held  that 
the  general  rule  may  be  defeated  by  the  expression  of  conditions, 
limitations  and  stipulations  in  the  conveyance  which  clearly  indi- 
cate the  creation  of  a  different  estate,  104  Ind.  596  (4  N.  E.  R.  167); 
and,  in  the  light  of  this  case,  it  would  seem  that,  by  proper 
wording  of  the  conveyance,  husband  and  wife  may  hold  any 
estate  known  to  the  law;  see  75  Ind.  401  ;  15  N.  J.  Eq.  80;  28 
Iowa  302  ;  58  Md.  13 ;  49  Md.  402.  An  estate  by  entirety  cannot 
arise  in  Ohio,  2  Ohio  306 ;  13  Id.  68 ;  45  O.  St.  165  (12  N.  E.  R. 
439);  but  it  is  still  recognized  in  Kentucky,  notwithstanding  the 
statute  destroys  the  right  of  survivorship  among  joint-tenants, 
4  Bush  502  ;  3  Bush  454  ;  1  Dana  243.  Having  its  origin  in  the 
common-law  unity  of  husband  and  wife,  some  cases  have  held  the 
married  women*s  act,  enabling  them  to  hold  real  estate,  destroyed 
estates  by  entirety,  76.  111.  57;  56  N.  H.  105  ;  76  N.  Y.  262;  but 
our  court  holds  othen^'^ise,  90  Ind.  223  (46  Am.  Rep.  210);  and 
the  weight  of  authority  is  in  its  favor ;  see  56  Pa.  St.  106;  92  N.Y. 
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152  (overruling  76  N.  Y.  262);  100  N.  Y.  12;  50  Miss.  531;  25 
Mich.  347;  34  N.  J.  L.  18.  The  progress  which  the  law  has  made 
from  the  ancient  doctrine  of  unity  of  husband  and  wife  has  been 
the  cause  of  great  conflict  in  the  judicial  decisions  concerning 
these  estates.  The  ancient  rule  was  that  the  husband  could, 
during  coverture,  control,  convey,  encumber  and  lease  the  estate, 
and  that  it  even  might  be  sold  on  execution  to  pay  his  debts,  he 
only  being  limited  by  her  right  to  survivorship,  Tiedeman  Real 
Prop.,  §  242 ;  Boone  Real  Prop.,  §  366 ;  i  Wash.  Real  Prop.  672  ; 
56  Pa.  St.  289;  64  Id.  41 ;  19  Wis.  362 ;  15  Pick.  23. 

But  our  decisions  hold  that  neither  can  alienate  such  estate 
alone,  40  Ind.  589;  92  Ind.  302.  There  can  be  no  partition,  37 
Ind.  391.  A  mortgage  executed  by  the  husband  alone  is  void, 
37  Ind.  391 ;  and  the  same  is  true  of  a  mortgage  executed  by 
both  to  secure  a  debt  of  the  husband,  loi  Ind.  105 ;  and  the 
wife  cannot  validate  it  by  agreement  with  purchaser  to  indem- 
nify in  case  of  loss  arising  on  account  of  it,  114  Ind.  160  (16.  N. 
E.  R.  174).  A  judgment  against  one  of  them  is  no  lien  upon  it, 
99  Ind.  250;  52  Ind.  434;  13  N.  E.  R.  564.  Upon  the  death  of 
one,  the  survivor  takes  the  whole  in  fee,  30  Ind.  305,  444;  9  B. 
Mon.  (Ky.)-  594 ;  3  Bush  (Ky.)  454 ;  i  Duvall  (Ky.)  272 ;  i  Dana 
(Ky.)  243 ;  and  the  deceased  leaves  no  interest  in  such  an  estate 
as  can  be  sold  to  pay  debts,  31  Ind.  i  (99  Am.  Dec.  577);  and 
during  their  joint  lives  there  can  be  no  sale  of  any  part  on  execu- 
tion against  either,  90  Ind.  224  (46  Am.  Rep.  210),  and  cases 
cited ;  101  Ind.  105 ;  57  Ind.  412(26  Am.  Rep.  64) ;  4  Bush  (Ky.) 
502;  37  Ind.  391;  26  Ind.  424  (89  Am.  Dec.  471);  52  Ind.  434; 
20  Ind.  54.  It  has  been  held  that  crops,  raised  on  land  held  by 
entireties,  cannot  be  sold  on  execution  against  the  husband,  68 
Ind.  245  (34  Am,  Rep.  254).  Considering  crops  as  personal  prop- 
erty, this  decision  is  squarely  in  conflict  with  53  Ind.  66;  and 
it  is  somewhat  difficult  to  perceive  upon  what  basis  the  holding 
can  be  sustained.  The  opinion  -  (falls  attention  to  fact  that  the 
husband  cannot  mortgage  such  an  estate;  that  the  rents  and 
profits  of  a  married  woman's  separate  real  estate  cannot  be  sold 
on  execution  against  the  husband,  and  concludes  by  saying :  **We 
now  decide  that  a  crop  raised  on  land  held  by  a  husband  and 
wife  by  entireties  is  held  by  them  in  the  same  manner,  and  sub- 
ject to  the  same  law  as  the  land  itself ;  and  such  crop  is,  there- 
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fore,  not  subject  to  levy  and  sale  on  an  execution  against  the 
husband.'*  The  statutes  enlarging  the  rights  of  married  women, 
as  we  have  seen,  have  no  effect  whatever  upon  estates  by  en- 
tirety, 90  Ind.  223  (46  Am.  Rep.  210).  Such  an  estate  is,  in  no 
sense,  either  the  husband's  or  the  wife's  separate  property.  It  is 
created  and  held  by  the  common  law,  and  the  very  language  of  the 
court,  saying  **the  crop  ...  is  held  in  the  same  manner  and 
subject  to  the  same  law  as  the  land  itself,"  overthrows  the  con- 
clusion reached.  In  a  recent  well-considered  case  in  Massachu- 
setts, it  was  held,  where  an  estate  was  held  by  entirety,  and  one 
was  holding  as  tenant  at  will  or  licensee  of  the  wife,  even  with 
the  permission  of  the  husband,  the  execution  and  delivery  of  a 
written  lease,  by  the  husband  to  a  third  person,  terminates  the 
tenancy  at  will  or  license.  The  court  said:  "The  rights  of  hus- 
band and  wife  in  this  estate,  therefore,  must  be  determined  by 
the  common  law.  By  that  law,  the  right  to  control  the  posses- 
sion of  such  an  estate  during  their  joint  lives  is  in  the  husband, 
as  it  is  when  the  wife  is  sole  seized.  .  .  .  The  husband  has 
the  rights  in  it  which  are  incident  to  his  own  property,  and  the 
right  which,  by  the  common  law,  he  acquires  in  the  real  property 
of  his  wife.  He  has,  during  coverture,  the  usufruct  of  all  the 
real  estate  which  his  wife  has  in  fee-simple,  fee-tail  or  for  life," 
141  Mass.  219  (4  N.  E.  R.  824;  55  Am.  Rep.  462),  and  cases 
cited.  Freeman  says :  "  So  in  regard  to  personal  estate  held  by 
entireties,  the  husband  could  reduce  it  to  his  sole  possession,  cind 
claim  and  hold  it  as  his  sole  property."  Freeman  on  Cotenancy, 
§  73,  citing  16  Mass.  486;  2  P.  Wms.  364;  2  Atk.  207;  64  Pa. 
St.  40;  19  Wis.  365  ;  14  N.  Y.  430;  19  Wend.  175;  15  Wend. 
617;  4Sneed692;  49  Barb.  155. 

The  husband  may  make  a  valid  conveyance  of  his  interest  to 
his  wife,  1 18  Ind.  34  (20  N.  E.  R.  539;  10  Am.  St.  Rep.  94).  As 
to  effects  of  divorce,  see  58  Ind.  526,  and  sec.  395.  For  general 
consideration  of  the  subject  of  this  section,  2  Bl.  Com.  182;  4 
Kent  Com.  362  ;  i  Wash.  Real  Prop.  672-675  ;  Tiedeman  on 
Real  Prop.,  §  242 ;  Boone  Real  Prop.,  §  366 ;  Freeman  on  Coten- 
ancy, §  63-76;  18  Am.  Dec.  377,  388,  note;  26  Am.  Rep.  65-68, 
note. 
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Sec.  73.    Quitclaim  and  release. 

A  deed  of  release  or  quitclaim  shall  pass  all  the  es- 
tate which  the  grantor  could  convey  by  a  deed  of  bar- 
gain and  sale.     (R.  S.  2924.     In  force  May  6,  1853.) 

For  form  of  quitclaim  deed,  see  next  section.  A  quitclaim 
deed  is  effective  to  convey  title.  It  is  a  vehicle  of  title,  convey- 
ing to  the  grantee  such  title  as  the  grantor  has,  and  to  that  ex- 
tent it  is  as  operative  as  any  deed  can  be,  98  Ind.  159;  30  Ind. 
154  (95  Am.  Dec.  676) ;  1 17  111.  389  (7  N.  E.  R.  655);  9  Ohio  96 
(34  Am.  Dec.  424);  4  Scam.  117  (38  Am.  Dec.  124);  19  Conn. 
107  (48  Am.  Dec.  146);  but  it  goes  no  further,  loi  Ind.  477  (N. 
E.  R.  54) ;  45  Ind.  479.  It  does  not  even  estop  the  grantor  from 
asserting  an  after-acquired  title,  107  Ind.  324  (6  N.  E.  R.  920) ; 
74  Ind.  291  ;  55  Ind.  29;  9  Kan.  201  (12  Am.  Rep.  491).  It  does 
not  even  bind  the  grantor  to  discharge  liens  resting  on  the  prop- 
erty, 25  Ind.  387,  although  accompanied  with  a  parol  agreement 
to  do  so,  41  Ind.  89.  It  is  held  that  one  may  become  a  bona  fide 
purchaser  under  a  quitclaim  deed,  98  Ind.  159,  and  cases  cited. 
See  contra,  64  Tex.  161  (53  Am.  Rep.  747);  12  Wall.  323;  11  Id. 
232 ;  Boone  on  Real  Prop.,  §  324,  and  cases  cited.  As  to  how  far 
the  grantee  in  such  deed  is  chargeable  with  notice  of  facts  affect- 
ing his  grantor's  title,  and  the  effect,  see  109  Ind.  567  (11  N.  E. 
R.  780);  109  Ind.  291  (10  N.  E.  R.  400).  Massachusetts  has  a 
statute  almost  identical  with  ours  ;  see  7  Mass.  381 ;  8  Pick.  143. 
It  was  held  that,  where  the  contract  is  for  a  good  title, 
a  quitclaim  deed  is  sufficient  if  the  grantor  has  the  title,  11  Ohio 
109  (37  Am.  Dec.  414).  Such  a  deed  constitutes  color  of  title, 
117  111.  389  (7  N.  E.  R.  655);  and  it  may  be  corrected,  80  Ind. 
288.  A  patent  issued  by  the  United  States,  in  the  name  of  one 
who  had  purchased  the  land,  inures  to  the  benefit  of  the  grantee 
and  his  heirs  and  assigns,  under  a  quitclaim  deed  executed  by  the 
purchaser  before  the  patent  issue,  35  O.  St.  221.  A  married 
woman,  her  husband  not  joining,  cannot  make  a  valid  quitclaim 
deed  to  her  inchoate  interest  in  his  lands,  118  Ind.  165  (20  N.  E. 
R.  718).  See,  generally,  on  subject  of  Quitclaim  Deeds,  Devlin 
on  Deeds,  §  27 ;  Tiedeman  Real  Prop.,  §  781  ;  Boone  Real  Prop., 
§  324;  80  Ind.  187;  S3  Am.  Rep.  749-752,  note. 
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Sec.  74.    Form  of  qoitclaim  deed. 

Any  conveyance  of  lands  worded  in  substance  as 
follows :  "A.  B.  quitclaims  to  C.  D.  [here  describe  the 
premises],  for  the  sum  of  [here  insert  the  considera- 
tion]," the  said  conveyance  being  duly  signed,  sealed 
and  acknowledged  by  the  grantor,  shall  be  deemed 
to  be  a  good  and  sufficient  conveyance  in  quitclaim 
to  the  grantee,  his  heirs  and  assigns.  (R.  S.  2928. 
In  force  May  6,  1853.) 

The  addition  of  the  words  "  his  heirs  and  assigns  forever"  to 
the  name  of  the  grantee,  does  not  make  it  anything  more  than  a 
quitclaim  deed,  74  Ind.  291.     See,  generally,  30  Ind.  162;  35  Id. 
.  262 ;  45  Id.  479. 

Sec.  75.    Form  of  warranty  deed. 

Any  conveyance  of  lands  worded  in  substance  as 
follows :  "A.  B.  conveys  and  warrants  to  C.  D. 
[here  describe  the  premises],  for  the  sum  of  [here  in- 
sert the  consideration],"  the  said  conveyance  being 
dated,  and  duly  signed,  sealed  and  acknowledged 
by  the  grantor,  shall  be  deemed  and  held  to  be  a 
conveyance  in  fee-simple  to  the  grantee,  his  heirs 
and  assigns,  with  covenant  from  the  grantor  for  him- 
self and  his  heirs  and  personal  representatives  that 
he  is  lawfully  seized  of  the  premises,  has  good  right 
to  convey  the  same,  and  guarantees  the  quiet  pos- 
session thereof;  that  the  same  are  free  from  all  in- 
cumbrances, and  that  he  will  warrant  and  defend 
the  title  to  the  same  against  all  lawful  claims. 
(R.  S.  2927.     In  force  May  6,  1853.) 

At  common  law,  the  execution  of   a  deed  was  accompanied 
with  a  large  amount  of   confusing  and  useless  formalities,  see  2 
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Bl.  Com.  294-304.  The  tendency  has  been,  in  this  country,  to 
do  away  with  so  many  words,  and  make  conveyances  of  land  as 
short  and  simple  as  possible,  Devlin  on  Deeds,  §  174;  Warvelle 
on  Vendors  335 ;  Boone  on  Real  Prop.,  §  299;  4  Kent  Com.  461. 
Our  statute  gives  to  the  two  words  **  convey  and  warrant"  all 
the  force  and  effect  of  the  special  covenants  of  warranty  that  are 
usually  contained  in  the  common-law  deeds  of  conveyance  ;  and 
all  the  covenants  mentioned  in  this  section  of  the  statute  are  to 
be  regarded  and  treated  as  though  they  were  written  in  the  deed, 
38  Ind.  S30;  42  Ind.  289;  44lnd.  452;  51  Ind.  316;  loi  Ind.  384; 
112  Ind.  341  (14  N.  E.  R.  89);  65  Ind.  483.  For  consideration 
of  particular  conveyances,  see  3  Ind.  96;  35  Ind.  474;  39  O.  St. 
41 ;  20  Ohio  602  ;  9  Ohio  12 1.  Deed  to  "heirs  of  John  Hoover," 
who  was  dead,  is  not  invalid  on  account  of  uncertainty  of  gran- 
tee, 83  Ind.  195.  See  108  Ind  382  (9  N.  E.  R.  365).  As  to  suffi- 
ciency of  description,  see  Description  of  Real  Estate,  sec.  752. 

Sec  76.   Legalizing  conveyances. 

All  sales  of  real  estate  in  this  State  heretofore 
made,  in  good  faith,  by  trustees  or  by  domestic  or 
foreign  executors,  in  conformity  with  the  provisions 
of  any  deed  of  trust  or  will  executed  and  admitted 
to  probate  in  this  State  or  in  any  other  of  the  Unit- 
ed States,  and  for  which  a  full  consideration  has 
been  paid  to  the  party  entitled  thereto,  are  hereby 
confirmed  and  made  valid ;  and  all  deeds  of  convey- 
ance of  such  real  estate,  executed  by  such  trustees 
or  executors  to  the  purchaser  or  purchasers  of  said 
land,  shall  vest  in  such  purchaser  or  purchasers,  his, 
her,  or  their  heirs  and  assigns,  the  legal  title  of  said 
land.    (R.  S.  2968.     In  force  March  7,  1863.) 

See  Sec.  262. 

POWER  OF  ATTORNEY. 

Sec.  77.   Power  of  attorney. 

No  conveyance  of  lands  by  attorney  shall   be 


80  0NVEYAN0E8. 

good,  unless  said  attorney  shall  have  been  em- 
powered by  an  instrument  in  writing,  subscribed, 
sealed  and  acknowledged  by  his  principal  in  like 
manner  as  said  conveyance  is  required  to  be.  (R. 
S.  2920.     In  force  May  6,  1853.) 

» 

Sec.  78.    Execution  and  recording. 

No  person  or  persons  shall  be  authorized  to  sell, 
release  or  convey  real  estate  or  any  interest  therein, 
as  attorney  in  fact  of  another,  nor  to  make  any 
deed,  mortgage,  or  other  paper  entitled  to  record  as 
such  attorney  in  fact,  or  to  transfer,  assign,  release 
or  satisfy,  in  whole  or  in  part,  any  mortgage,  lease, 
mechanic  s  lien  or  any  other  instrument  which  is  of 
record  in  the  recorder's  office,  involving  the  signing 
of  the  name  or  names  of  the  person,  persons  or  cor- 
poration executing  the  same,  or  to  whom  the  same 
is  executed,  without  being  authorized  so  to  do  by 
an  instrument  in  writing  duly  signed  and  acknowl- 
edged, by  the  person,  persons  or  corporation  grant- 
ing such  authority,  particularly  setting  forth  and 
specifying  the  power  or  authority  given,  granted 
and  conferred,  to  be  known  as  a  [power]  power  of 
attorney,  which  shall  be  duly  recorded  in  the  office 
of  the  recorder  of  the  county  or  counties  where  such 
business  is  to  be  transacted,  or  acts  authorized  to  be 
executed,  and  shall  by  the  recorder,  be  recorded  in 
the  miscellaneous  records  of  his  office,  and  when 
after  such  record,  the  party  shall  do,  execute  or  per- 
form any  act,  power  to  do  which  is  conferred  by 
such  power  of  attorney,  the   party  conferring  the 
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power  shall  be  bound  thereby  as  to  all  such  acts 
done  and  performed  prior  to  notice  of  revoking  of 
such  authority,  which  notice  may  be  given  by  a 
memorandum  thereof  entered  on  the  margin  of  the 
record  of  such  power  of  attorney,  duly  attested  by 
the  recorder,  or  by  copy  of  a  duly  acknowledged 
memorandum  entered  and  attested  as  aforesaid. 
(E,  S.  672.     In  force  June  5,  1883.) 

Sec.  79.     Beftising  to  receive  deed  for  record. 

It  is  hereby  made  the  duty  of  the  county  recorder 
to  refuse  to  receive  for  record  any  deed  or  mort^- 
gage  which  appears  upon  the  face  to  be  executed  t^ 
an  attorney  in  fact,  or  to  permit  any  transfer,  assign- 
ment release  or  satisfaction  in  whole  or  in  part  of 
any  mortgage,  lease,  easement,  mechanic's  lien  or 
other  instrument  of  record  in  his  office,  by  any  per- 
son claiming  to  be  an  attorney  in  fact  of  the  party 
in  interest,  until  the  letter  creating  such  power,  duly 
executed  according  to  law,  shall  be  first  placed  of 
record  in  his  office  as  provided  in  section  one  of  this 
Act     (E.  S.  673.     In  force  June  5,  1883.) 

Sec.  80.     Remarks. 

Sec  jjy  antey  requires  power  of  attorney  to  be  executed  same 
as  a  deed.  See  2  Bibb  (Ky.)  175;  3  Ind.  203.  A  seal  is  then 
not  required,  see  Sec.  61.  A  vendee  of  real  estate  is  not  obliged 
to  receive  a  conveyance  executed  by  an  attorney  in  fact,  unless 
there  is  some  very  strong  reason  for  it,  6  Blkf.  531.  A  general 
power  to  sell  is  not  restricted  by  modes  of  selling  pointed  out 
specifically,  which  do  not  necessarily  abrogate  or  confine  the  gen- 
eral power,  I  J.  J.  M.  (Ky.)  285  (19  Am.  Dec.  92).  Powers  of  at- 
torney should  be  strictly  construed,  63  111.  533;  5  Pet.  319;  53 
Ala.   554.    The   intention   of   the   parties,  if   it   fairly   appears, 
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should  control,  90  111.  444;  42  Miss.  ^^\  3  Neb.  213.  See,  on 
subject  of  construction,  Warvelle  on  Vendors  592;  Devlin  on 
Deeds,  §§  358-374;  81  Am.  Dec.  776-778,  note.  The  provisions 
of  Sees.  78  and  79  are  clear,  and  do  away  with  much  of  the  com- 
mon-law confusion  on  this  subject.  Kentucky  has  a  statute 
somewhat  like  it  (General  Statutes,  1888,  p^  315)*  And  it  is  held 
that  power  must  be  recorded  in  the  same  office  as  the  deed,  2 
Bibb  (Ky.)  420 ;  and  that  the  recording  of  a  deed  executed  by  an 
attorney  will  not  operate  as  notice  unless  his  power  is  recorded 
also,  2  Duv.  (Ky.)  301.  See  22  Ark.  136;  12  Minn.  255.  The 
statute  provides  a  method  for  the  revocation  of  a  power,  and  no 
other  revocation  could  operate  to  bind  an  innocent  purchaser. 
The  power  may  be  revoked  any  time,  53  Pa.  St.  212  ;  38  Cal. 
550;  32.  Cal.  602.  The  death  of  the  principal  terminates  the 
power,  59  Am.  Dec.  581;  34  Am.  Dec.  648;  Tiedeman  Real 
Prop.,  §§  805.  See,  on  subject  of  revocation,  Warvelle  on  Ven- 
dors 595,  §  12.  The  particular  manner  in  which  a  deed  should 
be  drawn  or  signed,  when  executed  by  an  attorney,  has  been  the 
subject  of  no  little  discussion.  It  is  indispensably  necessary  that 
the  conveyance  be  made  in  the  name  of  the  principal,  Boone  Real 
Prop.,  §  294;  2  Kent  Com.  631  ;  Story  on  Agency,  §  148;  and 
signed  with  his  name,  Devlin  on  Deeds,  §  377;  i  Cal.  413  (54  Am. 
Dec.  297),  Boone  on  Real  Prop.,  §  294;  c.  16  Mass.  42 ;  49  Cal.  189. 
As  to  particular  form  of  signature,  and  as  to  whether  or  not  the 
agent  must  use  his  name  also  in  the  signing,  see,  for  a  full  discus- 
sion, Devlin  on  Deeds,  §377-381;  also  i6Mass.  42(8  Am.  Dec.  126); 
10  N.  H.  470  (34  Am.  Dec.  176) ;  5  Gratt.  1 10  (50  Am.  Dec.  108); 
6  Cush.  117  (52  Am.  Dec.  771);  41  Me.  391.  See,  generally,  on 
power  of  attorney,  Webb  on  Record  of  Title,  §  29 ;  23  N.  E.  R. 
856;  103  N.  Y.  472  (9  N.  E.  R.  605);  146  Mass.  70  (15  N.  E.  R. 
134);  2  Bush  55;  5  Dana  513;  2  Lit.  (Ky.)  245;  17  Ohio  482; 
8  O  St.  270;  I  Par.  Con.  m.  As  to  revocability  of  power,  see 
Sec.  335. 

Sec.  81.    Ifanied  woman's  power  of  attorney. 

A  married  woman  may  join  in  a  power  of  attorney 
with  her  husband  fox  the  conveyance  or  mortgage  of 
lands,  or  of  any  interest  therein ;  and  said  power  of 
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attorney  shall  be  duly  acknowledged,  and  shall  be  en- 
titled to  record.     (R.  S.  2949.     In  force  May  6, 1853.) 

At  common  law,  a  married  woman  could  not  make  a  valid 
power  of  attorney  to  convey  real  estate,  4  Lit.  (Ky.)  391  (14 
Am.  Dec.  159);  84  Ky.  565  (2  S.  W.  R.  168);  19  Wall.  609;  6Blkf. 
531.  Sees.  406,  410  give  her  power  to  hold  and  use  land,  but 
expressly  provide  that  she  cannot  convey  or  incumber  without 
her  husband  joining.  These  sections  construed  with  one  here  set 
out  would  undoubtedly  validate  a  power  of  attorney  for  convey- 
ance of  her  separate  estate,  provided  the  husband  joined  in  the 
execution  of  it.  Although  no  decision  so  deciding  has  come  to 
our  notice,  we  are  inclined  to  the  opinion  that,  under  the  liberal 
provisions  of  our  married  woman's  Act  (sees.  406-410),  a  convey- 
ance executed  by  an  attorney  with  power  from  the  wife  alone 
would  be  valid,  provided  the  husband  joined  in  the  deed.  See, 
on  subject  of  married  woman's  power  of  attorney,  Devlin  on 
Deeds,  §§  353,  354 ;  Webb  on  Record  of  Title,  §  1 17 ;  26  Tex.  685 
(84  Am.  Dec.  596);  53  Tex.  626.    v 

CONVEYANCE    BY    COMMISSIONERS. 

Sec.  82.    Oases  in  which  court  may  appoint. 

Real  property  may  be  conveyed  by  a  Commis- 
sioner appointed  by  the  Court : 

First.  Where,  by  the  judgment  in  an  action,*  a 
party  is  ordered  to  convey  real  property  to  another 
or  any  interest  therein. 

Second.  Or  where  real  property,  or  any  interest, 
has  been  sold,  and  the  purchase-money  paid.  (R.  S. 
1015.     In  force  May  6,  1853.) 

See  Sec.  90 ;  Partition,  Sees.  690-704. 
Sec.  83.    Title  passed. 

A  conveyance  made  in  pursuance  of  a  judgment 
shall  pass  to  the  grantee  the  title  of  the  parties 
ordered  to  convey  the  land. 
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A  conveyance  made  in  pursuance  of  a  sale  ordered 
by  the  Court  shall  pass  to  the  grantee  the  title  of  all 
the  parties  to  the  action  or  proceeding.  (R.  S.  1017, 
1018.     In  force  May  6,  1853.) 

COMMISSIONER'S     DEEDS. 

Sec.  84.    Contents  of  conmiissioner's  deed. 

The  deed  of  the  Commissioner  shall  so  refer  to 
the  judgment  authorizing  the  conveyance,  that  the 
same  may  be  readily  found,  but  need  not  recite  the 
record  in  the  case  generally.  (R.  S.  10 16.  In  force 
May  6,  1853). 

Sec.  85.    Form  of  deed. 

If  the  conveyance  is  made  by  a  Commissioner 
appointed  by  the  Court,  the  following  form  may  be 
used,  viz.:  A.  B.,  Commissioner  by  the  order  (or 
judgment)  of  (naming  the  Court),  in  the  case  of 
(naming  the  party-plaintiff),  against  (naming  the 
party-defendant),  (or)  on  petition  of  (naming  the 
description  of  the  petitioner  as  A.  B.,  administrator 
of*  C.  D.),  (or)  guardian  of  (naming  the  wards), 
entered  in  (describe  the  kind  of  record,  number  of 
volume,  and  page),  conveys  to  E.  F.  (describe  the 
premises),  for  (state  the  consideration.)  (R.  S.  1023. 
In  force  Oct.  10,  1863.) 

See  Sec  263  ;  99  Ind.  279.  Where  the  deed,  recites  that  it  is 
made  by  order  and  judgment  of  the  court  in  a  certain  case,  the 
title  of  which  is  given,  with  volume  and  page  of  the  record,  is 
sufficient  to  put  any  one  claiming  the  title  through  the  grantee 
upon  inquiry  as  to  the  character  and  extent  of  such  judgment, 
and  is  constructive  notice  to  the  mortgagee  of  grantee,  109  Ind. 
i   575  (loN.  E.  R.  617). 
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See.  86.    Signature. 

It  shall  be  sufficient  for  the  conveyance  to  be 
signed  by  the  Commissioner  only,  without  affixing 
the  names  of  the  parties  whose  title  is  conveyed; 
but  the  names  of  the  parties  shall  be  recited  in  the 
body  of  the  conveyance.  (R.  S.  1020.  In  force  May 
6,  1853.) 

Sec.  87.  Approval  by  the  court. 

• 

A  conveyance  by  a  Commissioner  shall  not  pass 
any  right,  until  it  has  been  examined  and  approved 
by  the  Court ;  which  approval  shall  be  indorsed  on 
the  conveyance  and  recorded  with  it.  (R.  S.  10 19. 
In  force  May  6,  1853.) 

See  Sec.  259.  The  title  passes  when  the  deed  is  confirmed^ 
Devlin  on  Deeds,  §  270;   c  57  Miss.  183. 

Sec.  88.  Recording  commissioner's  deed. 

The  conveyance  shall  be  recorded  in  the  office  in 
which,  by  law,  it  should  have  been  recorded  had  it 
been  made  by  parties  whose  title  is  conveyed  by  it. 
(R.  S.  1 02 1.     In  force  May  6,  1853.) 

Sec.  89.  Conveyance  by  party,  how  enforced. 

In  case  of  a  judgment  to  compel  a  party  to  exe- 
cute a  conveyance  of  real  estate,  the  Court  may  en- 
force the  judgment  by  attachment  or  sequestration, 
or  appoint  a  Commissioner  to  make  the  conveyance. 
(R.  S.  1022.     In  force  May  6,  1853.) 

Sec.  00.  Death  of  party  bound  to  convey— Conveyance, 
enforced  how. 

Whenever  any  person  who  has  executed  a  title- 


n 
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bond  or  contract  for  the  conveyance  of  real  estate 
to  any  person  or  corporation  shall  die  before  such 
conveyance  is  executed,  and  shall  have  made  no 
legal  provisions,  by  will  or  otherwise,  for  the  execu- 
tion of  such  conveyance,  and  a  whole  or  any  part  of 
the  purchase-money  be  unpaid  at  his  death,  the  ex- 
ecutor or  administrator  of  such  deceased  person  may 
file  a  petition  in  the  Circuit  Court  of  the  county 
where  the  real  estate  or  any  part  thereof  lies,  or 
where  letters  testamentary  or  of  administration  are 
granted,  against  the  obligee,  vendee,  or  assignee,  or 
all  of  them,  as  may  be  necessary,  and  also  the  heirs 
and  devisees,  if  any,  of  the  deceased,  praying  in 
such  petition  for  the  appointment  of  a  Commissioner 
to  execute  a  conveyance  to  the  proper  holder  of 
such  bond  or  contract.  (R.  S.  2374.  In  force  May 
31,  1861.) 

Such  executor  has  the  right  to  require  the  heirs  or  devisees 
of  the  vendor  to  execute  a  deed  according  to  the  contract  of  sale, 
and  to  demand  of  the  vendee  payment  of  the  purchase-money ; 
and  he  is  also  entitled  to  enforce  the  vendor's  lien  for  the  price 
of  the  land,  3  Blkf.  374  ;  8  Ind.  92.  Formerly,  the  court  of  com- 
mon pleas  had  jurisdiction  to  appoint,  in  a  proper  case,  a  com- 
missioner to  make  a  deed  in  discharge  of  a  title-bond  ;  and  the 
necessary  costs  could  be  adjudged  against  the  estate  of  the  de- 
ceased obligor,  13  Ind.  463.  In  such  cases  the  obligee  is  bound 
to  take  a  deed  from  the  obligor's  heirs,  or  from  a  commissioner 
appointed  by  the  court  to  convey  for  them,  1 1  Ind.  462  ;  15  Ind. 
166.     See  Sec.  92  ;  see  Specific  Performance. 

Sec.  91.    Proceedings  of  court. 

The  Court  in  such  case,  where  process  has  been 
served  ten  days  or  publication  made  in  case  of  non- 
residence  of  the  defendant  for  thirty  days  before  the 
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fe  day  of  the  term,  may  appoint  a  commissioner" 
to  execute  a  conveyance  in  conformity  with  the 
requisitions  of  the  title-bond  or  agreement  and  to 
report  the  conveyance  as  soon  as  executed  to  the 
Court ;  and  if  the  Court  shall  approve  the  deed,  the 
same  shall  be  entered  of  record  and  delivered  to  the 
executor  or  administrator.  (R.  S.  2375.  In  force 
May  31,  1861.) 

Sec.  92.     Tender  of  deed  and  action  for   purchase- 
money. 

The  executor  or  administrator  may  tender  such 
deed  to  the  person  to  whom  such  tender  should  be 
made,  and  demand  payment  of  the  purchase-money 
due  and  unpaid. 

If,  upon  due  tender  of  the  deed,  the  person  liable 
to  an  action  for  the  recovery  of  the  purchase-money 
refuse  to  pay  the  same,  such  executor  or  adminis- 
trator may  maintain  an  action  for  the  recovery  of 
the  purchase-money  due  and  unpaid  against  the 
person  thus  liable.  (R.  S.  2376-2377.  In  force 
May  31,  1861.) 

Sec.  93.    Master  commissionei^-Power  to  sell  and  con- 
vey. 

Every  Master  Commissioner  shall,  under  the  di- 
rection of  the  Court,  have  power  to  sell  and  convey 
real  estate.     (R.  S.  1399.     I^  ^^^^^  Sept  19,  1881.) 

ACKNOWLEDGMENT  AND  RECORDING. 

Sec.  94.   Acknowledgments. 

To  entitle  any  conveyance,  mortgage,  or  instru- 
ment of  writing  to  be  recorded,  it  shall  be  acknowl- 
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edged  by  the  grantor,  or  proved  before  any  Judge 
or  Clerk  of  a  Court  of  record,  Justice  of  the  Peace, 
Auditor,  Recorder,  Notary  Public,  or  Mayor  of  a  city 
in  this  or  any  other  State,  or  before  any  Commis- 
sioner appointed  in  any  other  State  by  the  Governor 
of  this  State,  or  before  any  Minister,  Charge  d'Af- 
faires,  or  consul  of  the  United  States  in  any  foreign 
country.     (R.  S.  2933.     In  force  Aug.  6,  1859.) 

For  acts  legalizing  certain  acknowledgments,  see  E.  S.,  §§  675- 
682.  R.  S.,  §  2933,  note.  For  constitutionality  and  valid- 
ity of  such  acts,  see  Webb  on  Record  of  Title  §  97,  and  cases 
there  cited.  County  auditors  "are  authorized  to  take  acknowl- 
edgment of  deeds  and  mortgages  executed,  for  the  security  of 
trust  funds  required  to  be  loaned  by  them,"  R.  S.,  §  5898. 
County  surveyors  are  authorized  to  take  acknowledgments,  R. 
S.,  §  5958.  Commissioner  of  Deeds,  provided  for  by  R. 
S.,  §§  5870-5973,  have  power  to  take  acknowledgments.  For 
acknowledgment  in  another  county.  See  sec.  96  ;  in  another  State, 
Sec.  97 ;  in  a  foreign  country.  Sec.  98.  In  Ohio,  the  record  of  a 
deed,  purporting  to  be  acknowledged  before  some  officer,  not 
known  to  the  laws  of  that  State,  is  not  admissible  in  evidence 
unless  his  authority  be  shown,  10  Ohio  188.  An  acknowledg- 
ment taken  by  a  mayor  without  the  limits  of  his  city  is  valid,  3 
O.  St.  154.  An  acknowledgment  taken  by  one  of  the  parties  is 
void,  23  Ind.  322;  see  13  Mich.  329;  21  Me.  413;  81  N.  Y.  474, 
If  an  officer,  authorized  to  take  acknowledgments,  has  power  to 
appoint  a  deputy,  such  deputy  also  has  power  to  take  and  certify 
an  acknowledgment,  12  Bush  (Ky.)  408;  Webb  on  Rec.  of  Tit. 
Sec.-62,  c.  64  Tex.  327;  20  Cal.  150  (81  Am.  Dec.  108);  10  S.  W. 
R.  48) ;  30  Fed.  Rep.  579;  9  lo.  87.  Kentucky  has  a  statute  pro- 
viding for  the  form  of  certificate  in  such  cases.  Gen.  Stat.  (1888), 
p.  322;  see  81  Ky.  229;  14  Bush  459.  Certificates  in  the  name 
of  the  deputy  alone  have  been  held  sufficient,  20  Cal.  150;  8 
Humph.  542 ;  but  the  better  practice  is  for  the  deputy  to  take 
the  acknowledgment  in  the  name  of  the  principal,  by  himself  as 
deputy,  Devlin  on  Deeds,  §  474 ;  9  lo.  87  ;  20  Mo.  468.     The  ac- 
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icnowledgment  is  essential  to  the  admission  of  the  deed  to  record, 
2  Blk.  32;  19  Ind.  290;  97  Ind.  513;  57  Ind.  408.  "The  object, 
it  has  been  said,  is  to  insure  the  authenticity  of  the  instrument 
and  to  prevent  one  person  from  personating  another,"  Webb  on 
Record  of  Title,  §  52,  c.  2  Scam.  351 ;  i  Gilm.  116  (41  Am. 
Dec.  166) ;  9  Colo.  597  (14  Pac.  Rep.  212).  It  is  not  necessary  to 
the  validity  and  sufficiency  of  the  conveyance,  as  between  the 
parties  to  it,  2  Blk.  32;  5  Blk.  92;  7  Blk.  210;  70  Ind.  189;  107 
Ind.  544(8  N.  E.  R.  576);  Devlin  on  Deeds,  §  465;  see  68  lo. 
463  {27  N.  W.  R.  461);  46  lo.  540;  Webb  on  Record  of  Title, 
'  ^  189.  Contra,  86  N.  Y.  603 ;  70  Tex.  47  (7  S.  W.  R.  604) ;  88 
N.  C.  333 ;  108  N.  Y.  333  (15  N.  E.  R.  739). 

An  instrument  duly  recorded  is  presumed  to  be  properly 
acknowledged,  nothing  appearing  to  the  contrary,  92  Ind.  221  ; 
115  Ind.  345  (16  N.  E.  R.  805);  17  N.  E.  R.  619);  93  Ind.  405; 
but  an  unacknowledged  instrument  is  not  of  any  greater  force 
by  having  been  recorded,  i  O.  St.  1 10.  See  24  Miss.  512  ;  46  Mo. 
472  (2  Am.  Rep.  533) ;  47  Tex.  454  (26  Am.  Rep.  304) ;  115  Ind. 
345  (17  N.  E.  R.  619),  and  cases  cited.  Except  as  affected  by 
Sec.  104,  there  is  no  time  fixed  within  which  an  acknowledg- 
ment must  be  taken.  See,  on  this  subject,  19  Ohio  406  (53  Am. 
Dec.  436) ;  3  Pa.  1 36 ;  Devlin  on  Deeds,  §  469.  It  is  not  neces- 
sary that  the  husband  and  wife  acknowledge  the  deed  at  the 
same  time,  29  O.  St.  181.  As  to  acknowledgments  by  ex  officio 
or  de  facto  officer,  see  Webb  on  Record  of  Title,  §§  63,  64  ;  Devlin 
on  Deeds,  §§  471,472,  and  authorities  cited  by  those  authors. 
For  consideration  of  acknowledgments  generally,  see  41  Am. 
Dec.  168-184,  note ;  32  Am.  Dec.  757,  758.  note ;  52  Am.  Dec. 
519-525,  »^/^/  83  Am.  Dec.  180,  181,  note;  Webb  on  Record  of 
Title,  §§  52-97  ;  Devlin  on  Deeds,  §§  464-547 ;  Boone  Real  Prop., 
^319;  Tiedeman  on  Real  Prop.,  §  810;  25  Ind.  i  ;  63  Ind.  568; 
36  O.  St.  666;  Warvelle  on  Vendors  519-532. 

Sec.  95.    By  whom  made. 

Sec.  94  says  the  deed  must  be  acknowledged  by  the  grantor, 
and  with  explanations  given  in  the  sections  to  follow  on  this  sub- 
ject, but  few  doubts  arise,  where  the  grantor  is  a  natural  person, 
and  signs  the  instrument  himself.  Some  States  have  statutes  to 
the  affect  that,  where  there  are  two  or  more  grantors,  an  acknowl- 
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edgment  by  one  is  sufficient  to  entitle  the  instrument  to  be  re- 
corded ;  and  there  is  a  case  in  Massachusetts  so  deciding,  with- 
out a  statute,  6  Pick.  86.  Such  an  acknowledgment  could  cer- 
tainly affect  no  one  except  the  party  making  it.  Our  statute, 
sec.  78,  in  reference  to  the  execution  of  deed  by  power  of 
attorney,  contains  no  provision  in  reference  to  form  of  acknowl- 
edgment. The  rules  in  reference  to  signature,  in  such  cases,  in  a 
great  measure  prevail.  The  certificate  should  show,  with  reason- 
able clearness,  that  the  acknowledgment  was  made  by  the  agent 
on  behalf  of  the  principal,  as  the  act  and  deed  of  the  principal, 
39Cal.  602;  28  Minn.  57;  44  Wis.  306;  22  Wend.  325  ;  16  Mass. 
42  (8  Am.  Dec.  126).  See  64  Tex.  121  ;  8  Humph.  542.  As  to 
acknowledgment  by  trustees,  see  12  Tex.  75;  16  Wall.  166;  28 
Cal.  157.  In  case  of  conveyance  by  corporation,  the  party  affix- 
ing the  seal  is  the  proper  person  to  make  the  acknowledgment, 
95  U.  S.  710;  6  Paige  (N.  Y.)  54;  Devlin  on  Deeds,  §  468.  The 
certificate  of  acknowledgment,  unless  one  be  prescribed  in  terms 
by  the  statute,  should  state  the  official  position  of  the  officer 
affixing  the  corporate  seal,  his  authority,  that  he  knows  the  cor- 
porate seal,  and  that  the  same  is  affixed  by  order  of  the  board  of 
directors,  or  other  trustees  of  the  corporation,  and  that  he  sub- 
scribed  his  name  thereto  as  a  witness  of  the  execution  thereof, 
Webb  on  Record  of  Title,  §  60,  c.  6  Paige  54. 

Sec.  96.    Acknowledgments  in  another  county. 

When  any  conveyance,  mortgage,  or  other  instru- 
ment required  to  be  recorded,  is  acknowledged  in 
any  county  in  this  State  other  than  the  one  in  which 
the  same  is  required  to  be  recorded,  the  acknowledg- 
ment shall  be  certified  by  the  Clerk  of  the  Circuit 
Court  of  the  county  in  which  such  officer  resides,  and 
attested  by  the  seal  of  said  Court ;  but  an  acknowl- 
edgment before  an  officer  having  an  official  seal,  if 
attested  by  such  official  seal,  shall  be  sufficient  with- 
out such  certificate.     (R.  S.  2934.     In  force  May  6, 

1853.) 
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If  the  officer  have  an  official  seal,  the  acknowledgment  is  suffi- 
cient. A  Notary  Public  is  such  an  officer,  7  Blkf.  6;  R.  S., 
§  5963.  In  Illinois,  where  an  assignment  for  the  benefit  of  creditors 
was  required  to  be  recorded  in  the  county  where  the  assignor 
resides,  it  was  held  not  to  be  necessary  that  the  acknowledgment 
be  taken  in  that  county,  114  111.  364  (2  N.  E.  R.  71).  A  proper 
formal  certificate,  made  by  an  officer  authorized  to  take  acknowl- 
edgments, is  evidence  of  the  officer's  authority  and  that  he  acted 
within  his  jurisdiction,  Devlin  on  Deeds,  §  486.  See  41  N.  Y. 
397;  8Wall.  513;  90N.  Y.  618;  45  111.  252;  5  Dana  341;  4johns. 
161.   For  acknowledgment  in  another  State,  see  next  section. 

Sec.  97.   Acknowledgment  in  another  State. 

To  entitle  to  record  in  this  State,  conveyances 
acknowledged  out  of  this  State  and  within  the  Unit- 
ed States,  the  same  must  be  certified  by  the  Clerk 
of  any  Court  of  record  of  the  county  in  which  the 
officer  receiving  the  acknowledgment  resides,  and 
attested  by  the  seal  of  said  Court;  but  an  acknowl- 
edgment before  an  officer  having  an  official  seal, 
attested  by  his  official  seal,  shall  be  sufficient  with- 
out such  certificate.     (R.  S.  2935.     In  force  May  6, 

1853.) 

See  70  Ind.  189;  93  Ind.  407.  For  acknowledgment  in  foreign 
country,  see  next  section. 

Sec.  06.   Acknowledgment  in  foreign  country. 

An  acknowledgment  of  any  conveyance  in  a 
foreign  country,  as  hereinbefore  provided,  requires 
no  certificate  other  than  the  official  seal  of  the  officer 
taking  said  acknowledgment.  (R.  S.  2937.  In  force 
May  6,  1853.) 

Tills  section,  with  the  provisions  of  Sec.  94,  makes  any  ac- 
knowledgment taken  before  a  minister,  charge  d'affaires,  or  consul 
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of  the  United  States  in  any  foreign  country,  attested  by  his  seal, 
valid.     See  Devlin  on  Deeds,  §  497. 

Sec.  09.    Wife's  acknowledgment. 

It  shall  riot  be  necessary  for  a  married  woman  to 
acknowledge  her  deed  in  any  form  other  than  that 
required  by  unmarried  persons.  (R.  S.  2938.  In 
force  May  6,  1853.) 

As  incident  to  the  history  of  this  subject,  see  5  Day  492  (5 
Am.  Dec.  174);  127  U.  S.  719;  18  Iowa  99:  2  Kent  Com.  151; 
5  J.  J.  M.  (Ky.)  119.  For  the  early  statutory  provisions  of  our 
State,  5  Blk.48i,  551  ;  6  BIk.  475,  477;  8  Elk.  128;  2  Ind.  385 
(52  Am.  Dec.  516);  3  Ind.  486,  389;  8  Ind.  60;  14  Ind.  486.  The 
present  statute  makes  no  difference  in  the  mode  of  executing  and 
acknowledging  deeds  by  a  married  woman,  and  by  persons  not 
under  disability,  23  Ind.  322.  See  79  Ind.  288,  and  Sec.  94.  Our 
statute  having  entirely  dispensed  with  the  ancient  formalities  of 
the  common  law,  and  the  necessity  of  separate  examination  and 
acknowledgment  of  married  woman,  cases  on  that  subject  are  of 
but  little  value  to  the  modern  lawyer.  However,  the  develop- 
ment of  the  law  on  this  subject  is  one  of  the  most  interesting  of 
any  branch  of  our  jurisprudence,  and  for  a  full  consideration  of 
its  history,  philosophy  and  present  status  in  the  various  States, 
see  Devlin  on  Deeds,  §§  548-575  ;  Webb  on  Record  of  Title, 
§§98-/2 1. 

Sec.  100.    Proof  of  deed. 

All  deeds  may  be  proved,  according  to  the  rules 
of  the  common  law,  before  any  officer  authorized  to 
take  acknowledgments,  and,  being  so  proved,  shall 
be  entitled  to  record.  (R.  S.  2936.  In  force  May 
6,  1853.) 

What  common  law  there  is  on  this  subject  doubtless  had  its 
origin  in  the  colonial  days  of  the  State  of  New  York,  see  17 
Wend.  338;  20  Wend.  423;  11   Ired.  (N.  C.)  307;  and  it  has  not 
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been  recognized  except  by  express  statutes,  12  Or.  253  (7  Pac. 
Rep.  27).  Our  statute  leaves  this  question  iii  a  very  unsatisfact- 
ory and  indefinite  condition.  No  provision  is  made  as  to  num- 
ber, qualification,  or  form  of  certificate  of  the  party  making 
the  proof;  and  the  cases  of  other  States  are  so  far  influenced  by 
domestic  statutes  as  to  be  of  little  value  in  construing  our  law, 
which  is  the  common  law.  For  various  provisions  of  other  States, 
see  Webb  on  Record  of  Title,  §§  122-130.  More  not  being  re- 
quired, one  witness  is  sufficient.  The  husband  and  wife  are  not 
competent  to  prove  each  other's  deed,  60  Vt.  94 ;  8  Conn.  549 ; 
26  Id.  194.  The  witness  must  make  the  certificate  under  oath, 
see  6  Johns.  49 ;  2  Wend.  555;  12  Wend.  673;  17  Id.  137,338; 
12  Or.  253;  (7  Pac.  Rep.  27);  15  Tex.  21.  The  certificate  of 
the  proving  witness  should,  at  least,  contain  every  fact  which  the 
acknowledging  officer  would  be  bound  to  know  or  take  notice 
of,  were  he  personally  present  taking  the  acknowledgment.  For 
sufficiency  of  particular  certificates,  see  Devlin  on  Deeds,  §  547  ; 
37  Tex.  152  ;  6  Pet.  283;  8  Wall.  513  ;  15  Tex.  21 1 ;  33  Tex.  16; 
68  Tex.  599  (5  S.  W.  R.  513);  58  Tex.  115;  29  Tex.  53;  13 
Wend.  178;  2  Wend.  555  (20  Am.  Dec.  649);  7  Wend.  366;  4 
Barb.  183.  In  some  States,  there  are  decisions  and  statutes  provid- 
ing for  the  proof  of  a  deed  by  handwriting,  in  case  grantor  be 
dead,  absent  or  his  whereabouts  unknown.  We  have  no  statute 
or  decision  on  this  subject ;  but  see,  for  a  consideration  of  it, 
Webb  on  Record  of  Title,  §  130,  and  cases  cited. 

Sec.  101.    Form  of  acknowledgment. 

The  following,  or  any  other  form  substantially  the 
same,  shall  be  a  good  and  sufficient  form  of  ac- 
knowledgment of  any  deed  or  mortgage : 

Before  me,  E.  K  [a  Judge  or  Justice,  as  the  case 

may  be],  this day  of- ,  A,  B.  acknowledged 

the  execution  of  the  annexed  deed  [or  mortgage,  as 
the  case  may  be].  (R.  S.  2947.  In  force  May  6, 
1853.) 

An  acknowledgment  in  the  following  words:  "Personally 
came  A.  B.,  the  executor  of  the  annexed  deed,  and  acknowledged 
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it,"  was  held  sufficient,  27  Ind.  478.  A  certificate  of  acknowledg- 
ment, made  by  an  officer  merely  on  the  assurance  of  another  that 
the  party  executed  it,  is  a  nullity,  79  Ind.  288.  The  words  **  in 
person  "  need  not  be  used  when  stating  that  the  grantor  appeared 
before  the  officer,  1 14  111.  364  (2  N.  E.  R.  71).  The  very  purpose 
of  acknowledgments  requires  that  the  officer  know  that  the  per- 
son acknowledging  the  deed  is  identical  with  one  signing  it. 
The  law  cannot  fix  any  absolute  test  of  the  acquaintance  with,  or 
knowledge  of,  the  person,  which  the  officer  must  have,  but  it  is 
left  solely  as  a  question  of  conscience  with  him.  Whatever  satis- 
fies his  sense  of  right  seems  to  be  sufficient,  54  Barb.  134;  4 
Colo.  211.  See  Devlin  on  Deeds,  §§  518,519.  The  better  and 
safer  rule  is  to  state  the  name  of  the  grantor  in  the  certificate, 
Devlin  on  Deeds,  §  503 ;  and  the  omission  of  it  has,  in  some 
cases,  been  regarded  fatal,  45  Md.  84;  11  Conn.  129;  13  Ohio 
260  (42  Am.  Dec.  201).  See  tj  Mo.  621.  Very  defective  state- 
ments of  grantor's  name  are  often  upheld,  see  22  Vt.  388 ;  TJ 
Mo.  621 ;  30  Conn.  344;  31  Ark.  104;  45  Md.  yj — slight  discrep- 
ancies  usually  being  regarded  as  immaterial,  94  111.  175  ;  39  Vt. 
544;  37  Minn.  58;  12  Kan.  282.  If,  from  the  statement,  it  ap- 
pears with  reasonable  certainty  that  the  grantor  in  fact  acknow) 
edged  the  instrument,  it  will  be  sufficient,  Devlin  on  Deeds. 
§  504;  Webb  on  Record  of  Title,  §  78;  Warvelle  on  Vendors  525, 
No  middle-name  need  be  given,  14  Pet.  322 ;  68  Ind.  232.  Foi 
particular  cases  in  regard  to  confusion  or  identity  of  names,  see 
Devlin  on  Deeds,  §  505;  23  Mich.  19;  41  111.  148;  38  Kan.  255 
(16  Pac.  Rep.  747);  22  Ala.  446;  27  Tex.  140;  3  N.  J.  L.  86. 
The  certificate  should  show  affirmatively  a  substantial  compliance 
with  the  statute.  Devlin  on  Deeds,  §  508,  and  cases  cited ;  and 
the  facts  showing  such  a  compliance  must  be  stated,  Id.  §  509 ; 
but  the  courts  are  inclined  to  construe  such  statutes  liberally,  a 
substantial  compliance  being  sufficient.  Id.  §§  510-517;  12  N.  J. 
L.  108;  28  Wis.  685  ;  3  Ohio  140;  15  Ohio  408;  95  U.  S.  710; 
70  Tex.  675  (8  S.  W.  R.  530);  Webb  on  Record  of  Title,  §  79, 
and  numerous  cases  cited  ;  Warvelle  on  Vendors  525.  An  omis- 
sion of,  or  an  error  in,  the  date  of  an  acknowledgment  will  not  of 
itself  vitiate  it,  2  Gratt.  471  (44  Am.  Dec.  393);  62  Wis.  154  (22 
N.  W.  Rep.  157);  3  Vt.  281  (23  Am.  Dec.  209);  56  Miss.  371 ;  11 
111.  402;  19  Me.  274;   and  in  some  cases  this  was  held  true,  even 
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where  the  statutory  form  of  acknowledgment  provided  for  the  dat- 
ing of  the  certificate,  8  Ala-  357 ;  2  Ala.  203  ;  45  Md.  389.  See  1 12 
Pa.  St.  284  (3  Atl.  Rep.  788).  The  official  character  of  the  offi- 
cer must  appear,  either  in  his  certificate  or  in  his  subscription,  2 
Ohio  55  (15  Am.  Dec.  533);  64  lo.  621  (21  N.  W.  R.  in);  90 
N.  Y.  618 ;  96  Pa.  St.  427.  As  to  what  is  sufficient  to  satisfy  the 
requirements  in  this  particular,  see  3  Ohio  153;  9  Ohio  168;  27 
Tex.  504;  3  Miss.  440;  4  Wend.  561  ;  Devlin  on  Deeds,  §§  499- 
502 ;  71  lo.  469.  Abbreviations  may  be  used  for  the  county.  State 
and  official  character  of  officer,  27  Tex.  504;  30  Miss.  440;  18 
Mich.  218;  4  Scam.  477;  12  111.  198;  2  Tenn.  40;  46  Tex.  67; 
39  Mo.  433.  As  to  taking  acknowledgment  by  telephone,  see  22 
Pac.  Rep.  2IO.  See  next  section  for  further  consideration  of  this 
subject. 

Sec.  102.    Oertiflcate  and  authority  of  officer. 

A  certificate  of  the  acknowledgment  of  the  con- 
veyance, or  other  instrument  in  writing  required  to  be 
recorded,  under  the  hand  and  seal  of  the  officer  tak- 
ing the  same,  shall  be  written  on  or  attached  to  such 
deed ;  and  in  all  cases  where,  by  law,  the  certificate 
of  the  Clerk  of  the  proper  county  is  required  to  ac- 
company the  acknowledgment,  the  said  certificate 
shall  set  forth  that  the  officer  before  whom  such 
acknowledgment  was  taken  was,  at  the  time,  law- 
fully acting  as  such,  and  that  his  signature  to  the 
certificate  of  acknowledgment  is  genuine.  (R.  S. 
2950.    In  force  May  6,  1853.) 

The  officer  must  sign  the  certificate,  78  Ala.  542 ;  and  the 
mere  insertion  of  his  name  in  the  body  of  the  instrument  has 
been  held  to  be  insufficient,  18  Mich.  81.  The  statute  requiring 
a  seal,  it  is  absolutely  essential  that  it  be  used,  12  111.  273  (52  Am. 
Dec.  490);  7  B.  Mon.  (Ky.)  255;  28  Tex.  347;  24  Mich.  145; 
and  a  deed  on  which  it  is  omitted,  although  recorded,  will  not 
impart  constructive  notice,  4  Dana  (Ky.)  325  ;   40  Tex.  124;  35 
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Kan.  46(10  Pac.  Rep.  14) ;  2  Wash.  449  {;;j7  Am.  Dec.  717).  As 
to  whether  such  defect  may  be  supplied  by  amendment,  see  112 
Ind.  474  (14  N.  E.  R.  358),  and  cases  there  cited.  As  to  the  defi- 
nition of,  or  what  constitutes,  a  seal,  the  law  is  nowise  settled, 
Anderson's  Law  Diet.,  tit.  Seal.  Most  of  the  officers  authorized 
by  Sec.  94  to  take  acknowledgments  have,  as  incident  to  their 
office,  a  seal ;  and  concerning  such,  but  little  confusion  has  arisen. 
But  concerning  the  seal  of  a  Notary  Public,  a  different  state  of  af- 
fairs prevails.  R.  S.,  §  5963,  provides  that  he  shall  have  a  seal 
which  "will  stamp  upon  paper  a  distinct  impression,  in  words 
or  letters  sufficiently  indicating  his  official  character,  to  which 
may  be  added  such  other  device  as  he  may  choose."  He  must 
use  this  seal  to  attest  his  official  acts,  and  not  a  mere  scrawl,  4 
Blkf.  185;  6  Blkf.  355.  It  was  held,  in  a  recent  case,  that  a 
notary  who  had  for  several  years  been  using  a  seal  of  his  own, 
acknowledged  a  mortgage,  using  the  seal  of  another  notary,  it 
being  somewhat  different,  the  act  was  valid,  112  Ind.  474  (14  N. 
E.  R.  358).  It  need  not  contain  the  name  of  the  county,  95  Ind. 
1 14.  The  law  will  not  expand  the  provisions  of  the  statute,  or 
be  needlessly  strict  in  construing  them.  If  the  seal  make  a  dis- 
tinct impression  upon  the  paper,  and  indicate  the  official  character, 
it  is  sufficient,  leaving  entirely  to  the  fancy  or  taste  of  the  party, 
its  shape,  size  or  ornamentation,  Devlin  on  Deeds,  §  495  ;  Bump 
on  Bankruptcy  (iothed.)86;  12  111.  273.  Under  our  statute, 
the  certificate  may  be  written  on  a  separate  paper,  and  attached 
to  the  instrument.  See,  on  this  subject,  63  Tex.  583  ;  9  O.  St. 
599,  construing  particular  statutes.  In  what  cases  the  officer's 
authority  must  be  certified  by  clerk  of  county,  see  Sec.  102.  As 
to  the  certificate  as  evidence,  its  conclusiveness,  impeachment, 
etc.,  see  Sec.  759. 

Sec.  103.    Explaining  contents  before  taking  acknowl- 
edgment. 

Whenever,  before  any  public  officer  duly  author- 
ized to  receive  acknowledgment  of  deeds,  the 
grantor  of  any  deed  shall  sign  the  same  with  his  or 
her  mark  (and  also  in  all  other  cases  in  which  the 
said  public  officer  shall  have  good  cause  to  believe 
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that  the  contents  and  purport  of  said  deed  are  not 
fully  known  to  the  grantor  thereof),  it  shall  be  the 
duty  of  the  said  public  officer  before  signature,  fully 
to  explain  to  him  or  her  the  contents  and  purport  of 
the  within  deed.  But  the  failure  of  such  officer  so 
to  do  shall  not  affect  the  validity  of  any  deed. 
(R.  S.  2948.     In  force  May  6,  1853.) 

The  evident  intention  of  this  section  was,  to  make  it  the  duty 
of  acknowledging  officers  to  impart,  to  the  illiterate  and  those 
otherwise  unacquainted  with  the  contents  of  the  instrument,  such 
a  knowledge  of  it  as  to  enable  such  persons  to  act  intelligently 
concerning  their  interests.  See  99  Ind.  41.  But  the  last  sen- 
tence expressly  provides  that  his  failure  so  to  do  shall  not  affect 
the  validity  of  any  deed,  99  Ind.  42 ;  and  it  was  held  that  one 
who,  being  illiterate,  executed  a  mortgage  without  knowledge  of 
its  contents,  no  fraud  being  shown,  could  not  contest  its  validity 
on  that  ground,  99  Ind.  180.  This  provision  probably  grew  out  of 
the  common  law,  that  one  unacquainted  with  a  deed  was  entitled, 
upon  requesting  it,  to  have  the  deed  fully  and  fairly  explained  to 
him,  Tiedeman  on  Real  Prop.,  §  811  ;  18  N.  J.  Eq.  220;  2  Johns. 
404;  12  Johns.  473;  but  a  grantor,  being  presumed  to  know  the 
contents  of  the  instrument  he  executes,  must  request  the  read- 
ing or  explanation,  if  he  desires  it,  Boone  Real  Prop.,  §  298; 
14  O.  St.  155  ;  10  Met.  434;  6  Munf.  358  (8  Am.  Dec.  746).  It 
may  be  explained  to  deaf  and  dumb  by  signs,  26  Gratt.  190;  3 
Conn.  299  (8  Am.  Dec.  187).  An  interpreter  may  likewise  be 
used,  when  necessary,  59  Cal.  486.  See  16  Ohio  599 ;  57  Tex. 
569,  The  advisory  provisions  of  this  section  are  amply  suffi- 
cient for  the  honest,  but  fraud  could  be  easily  perpetrated  under 
it.  This  section  would  bear  replacing  by  one  definitely  prescrib- 
ing  the  duties  of  an  acknowledging  officer,  in  all  cases  where 
parties  were  ignorant  of  the  contents  of  the  instruments. 

Sec.  104.    Deed  and  record  thereof . 

No  conveyance  of  any  real  estate  in  fee-simple  or 
for  life  or  of  any  future  estate,  and  no  lease  for  more 
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than  three  years  from  the  making  thereof,  shall  be 
valid  and  effectual  against  any  person  other  than 
the  grantor,  his  heirs  and  devisees,  and  persons  hav- 
ing notice  thereof,  unless  it  is  made  by  a  deed  re- 
corded within  the  time  and  in  the  manner  provided 
in  this  Act.     (R.  S.  2926.     In  force  May  6,  1853.) 

For  reinstatement  of  records,  see  Thornton  and  Ballards* 
Code,  §§  1 232- 1 265  ;  69  Ind.  436.  The  object  of  the  registry  law 
is  to  give  notice  of  existing  titles  and  incumbrances,  21  Ind.  454; 
38  Ind.  285 ;  22  N.  E.  R.  976,  The  record  does  not  operate 
upon  the  force  of  the  instrument  between  the  parties.  The  re- 
cording of  an  instrument,  not  entitled  to  be  admitted  to  record, 
gives  it  no  additional  force,  23  Ind.  416;  47  Ind.  282;  81  Ky. 
513;  3  Bush  (Ky.)  458  (96  Am,  Dec.  252).  It  does  not  even 
make  it  constructive  notice,  106  Ind,  123  (6  N.  E.  R.  7),  and 
cases  cited ;  but  the  court  say,  in  this  case :  "  We  do  not  agree 
that  such  an  instrument  may  not  impart  actual  notice  to  one  who 
has  seen  it  of  record,**  citing  authorities.  Unrecorded  instru- 
ments are  valid  between  the  parties  and  their  heirs  and  devisees, 

3  O.  St.  471 ;  4  O.  St.  236;  II  O.  St.  81 ;  17  O.  St.  226:  2  J.  J. 
M.  (Ky.)  429(19  Am.  Dec.  139);  3  A.  K.  M.  (Ky.)  7;  86  Ky. 
277;  2  Bibb  420;  109  Ind.  291  (10  N.  E.  R.  399);  107  Ind.  544 
(8  N.  E.  R.  576) ;  23  N,  E.  R.  280;  4  Dana  (Ky.)  258  ;  and  the 
grantee's  interest  may  be  levied  on  and  sold  under  execution,  86 
Ky.  277  (5  S.  W.  R.  575).  In  fact,  the  execution  of  such  a  deed 
being  established,  it  is  as  good  as  a  transfer  of  title,  not  only 
against  the  parties  to  it,  but  against  all  the  world,  except  subse- 
quent purchasers  for  value  without  notice,  and  creditors,  3  Ind. 
299;  22  N.  E,  R.  977;  17  Ohio  226;  9  Dana  76;  6  B.  Mon.  531  ; 

4  T.  B.  Mon.  120.  An  unrecorded  voluntary  conveyance  is  good 
against  a  subsequent  voluntary  conveyance,  3  Blkf.  76;  4  T.  B. 
Mon.  120.  One  with  notice  cannot  complain,  2  Blk.  347;  9 
Dana  (Ky.)  69;  17  B.  Mon.  (Ky.)  631 ;  17  Ind.  544;  but  it  can- 
not affect  innocent  parties,  38  Ind.  442 ;  38  Ind.  397 :  86  Ky.  277 
(S  S.  W.  R.  575).  As  to  what  possession  of  grantee  of  an  unre- 
corded deed  will  be  notice  to  purchaser,  see  21  N.  E.  R.  352;  9 
Dana  (Ky.)  76  ;  23  N.  E.  R.  278.     A  Widow  claiming  under  an  un- 
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recorded  deed,  executed  to  her  husband,  can  hold  one-third  of  the 
land  against  a  purchaser,  with  notice,  42  Ind.  92.  See  60  Ind. 
184;  31  Ind.  265  (99  Am.  Dec.  631).  Recording  will  not  be  pre- 
sumed, 17  Ind.  469.  It  is  the  duty  of  parties  to  have  their  title- 
papers  recorded ;  and  it  was  held  that  a  mortgagee,  with  his 
mortgage  recorded,  was  not  bound  to  make  a  subsequent  and  un- 
known grantee  in  an  unrecorded  deed  a  party  to  foreclosure  of 
his  mortgage,  although  the  deed  was  executed  before  the  com- 
mencement of  the  proceedings  to  foreclosure,  114  Ind.  480  (15  N. 
E.  R.  825).  The  English  statute  of  enrollment  of  deeds  is  not  in 
force  in  this  State,  7  Blk.  210.  See,  generally,  on  the  subject  of 
registration,  Boone  Real  Prop.,  §  321 ;  Tiedeman  Real  Prop., 
§§  816-819.  And  for  a  collection  and  comparison  of  registry  laws 
of  the  several  States,  see  Webb  on  Record  of  Title,  §§  277-506; 
Devlin  on  Deeds,  §§  576-625. 

Sec.  105.     Time  of  recording. 

Every  conveyance  or  mortgage  of  lands  or  of 
any  interest  therein,  and  every  lease  for  more  than 
three  years,  shall  be  recorded  in  the  Recorder's  office 
of  the  county  where  such  lands  shall  be  situated ; 
and  every  conveyance  or  lease,  not  so  recorded  in 
forty-five  days  from  the  execution  thereof,  shall  be 
fraudulent  and  void  as  against  any  subsequent  pur- 
chaser, lessee,  or  mortgagee  in  good  faith  and  for  a 
valuable  consideration.  (R.  S.  2931.  In  force  Aug. 
17.  1875.) 

It  must  be  recorded  in  county  where  land  lies  at  time  of  record- 
ing, I  J.  J.  M.  (Ky.)  223  (19  Am.  Dec.  70).  As  to  whether  record 
in  wrong  county  will  impart  constructive  notice,  see  77  N.  C  25  ; 
35  Miss.  501  ;  40  111.  535  ;  60  Tex.  223.  In  the  preceding  sec- 
tion, we  have  seen  that  the  failure  to  record  deed  has  no  effect 
upon  the  rights  of  the  parties  thereto.  It  is  only  third  parties 
or  strangers,  who  are  protected  by  it.  In  construing  the  registry 
acts  of  Ohio,  the  Supreme  Court  defined  **  any  bona  fide  pur- 
chaser" as  one   who  has  paid  a  valuable  consideration  for  his 
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purchase,  35  O.  St.  406.  Our  statute  has  been  construed  to 
mean  that  all  instruments  affecting  title  or  ownership  of  land,  not 
recorded  in  forty-five  days,  are  void  only  to  a  person  who  has, 
without  notice  in  good  faith,  and  for  a  valuable  consideration, 
acquired  a  legal  interest  in  the  land,  24  Ind.  165  ;  32  Ind.  299; 
and  for  further  particular  cases  as  to  who  are  such  persons,  see 
38  Ind.  397;  442;  47  Ind  356;  53  Ind.  165;  62  Ind.  103;  88 
Ind.  381.  A  holder  of  judgment  against  the  grantor  of  an  unre- 
corded deed,  taken  after  its  execution,  has  no  lien  on  such  land, 
24  Ind.  165 ;  and  a  prior  unrecorded  deed  was  held  valid  as 
against  an  attaching  creditor  who  has  not  parted  with  value  on 
faith  o.f  the  record,  and  whose  deed,  on  sale  under  attachment, 
was  not  recorded  before  the  prior  deed,  22  N.  E.  R.  976.  A  pur- 
chaser at  judicial  sale,  who  buys  in  good  faith  and  for  a  valuable 
consideration,  is  protected  against  prior  unrecorded  deeds,  94  Ind. 
130  ;  86  Ind.  137  ;  15  Ohio  435  ;  jy  Ind.  466.  He  stands,  in  rela- 
tion to  registration  law,  as  though  he  were  a  purchaser  at  same 
date  from  the  execution  defendant  himself,  2  Ind.  556(54  Am. 
Dec.  460);  82  Ind.  523;  35  O.  St.  406.  See  17  Ind.  544;  41 
Am.  Dec.  262;  45  Am.  Dec.  539;  24  Am.  Dec.  553;  34  Am. 
Dec.  410.  Under  a  former  statute  in  Kentucky,  it  was  held  that 
the  protection  afforded  innocent  purchasers  for  a  valuable  consid- 
eration extended  only  to  purchasers  from  the  grantor  himself,  and 
not  to  purchasers  from  his  heirs  or  devisees,  4  B.  Mon.  120;  6  B. 
Mon.  531 ;  18  B.  326;  but  the  law  has  been  changed  so  as  to  in- 
clude purchasers  from  heirs  and  devisees  of  grantor,  13  Bush 
457.  However,  it  seems  that  such  a  purchaser  from  an  heir 
would  be  protected,  without  a  special  statute,  see  43  N.  J.  Eq. 
642  (3  Am.  St.  Rep.  315  ;  12  Atl.  Rep.  533);  46  Mo.  239;  6 
O.  St.  580  (67  Am.  Dec.  360) ;  15  111.  158;  103  Mass.  491.  Sec. 
104  places  heirs  and  devisees  on  same  footing  as  the  grantor,  in 
respect  to  validity  of  unrecorded  deed,  and  logically,  he  should 
stand  in  same  relation  to  subsequent  bona  fide  purchasers.  One 
who  obtains  execution  of  mortgage  to  secure  payment  of  a  pre- 
existing debt  is  a  purchaser  for  valuable  consideration,  63  Ind. 
576(30  Am.  Rep.  250);  see  78  Ind.  440.  A  mortgage  not  re- 
corded until  after  the  death  of  the  mortgagor  is  not,  fof  that 
reason,  inoperative  as  against  general  creditors  of  the  estate,  12 
O.  St.  38.    Separate  mortgages  executed  to  several  mortgagees 
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upon  same  day,  to  secure  payment  of  debts  having  no  priority, 
and  recorded  in  time,  though  upon  different  days,  have  no 
priority,  63  Ind.  409.  See  Sees.  145,  146,  and  112  Ind.  568  (14 
N.  E.  R.  581);  115  Ind.  519  (18  N.  E.  R.  35).  In  Ohio  the 
time  of  delivery  of  mortgage  for  record  settles  the  question 
of  priority,  R.  S.  (1880),  §  4133.  See  8  Ohio  396;  13  Ohio 
148;  14  Ohio  428;  16  Ohio  59;  i  O.  St.  no;  3  O.  St.  471; 
5  Idt  78;  8  Id.  509;  II  Id.  616;  20  Id.  163;  40  Id.  295.  Under 
our  statute,  it  is  immaterial  whether  the  subsequent  conveyance 
is  made  before  or  after  the  time  limited  for  the  recording  of  the 
first;  nor  is  it  material,  so  far  as  the  purchaser  is  concerned, 
whether  the  subsequent  conveyance  is  ever  recorded,  17  Ind.  469; 
8  Ohio  392;  5  Ind.  393;  i  Pet.  552;  29  N.  J.  Eq.  338;  21  N.  J. 
^q-  357 »  II  Rich.  ii8;  but  a  prior  deed,  subsequently,  but  in 
time  recorded,  is  superior  to  younger  deed  first  enrolled,  3  T.  B. 
Mon.  52  (16  Am.  Dec.  83);  Lit.  Sel,  Cas.  (Ky.)  459;  2  Bibb 
(Ky.)  421.  A  record  of  an  instrument  made  after  time  will  con- 
stitute notice  to  all  purchasers  after  that  time,  21  Ind.  454;  38 
Ind.  282 ;  63  Ind.  576  (30  Am.  Rep.  250).  A  deed  not  recorded 
in  time  is  void  as  to  creditors  without  notice  of  conveyance  at 
time  debts  were  contracted,  i  Dana  (Ky.)  168  ;  9  Id.  69.  Contra^ 
4  Dana  (Ky.)  258. 

Sec.  106.    Deed  and  defecbsance— Recording. 

When  a  deed  purports  to  contain  an  absolute  con- 
veyance of  any  estate  in  lands,  but  is  made,  or  in- 
tended to  be  made,  defeasible  by  force  of  a  deed  of 
defeasance,  bond,  or  other  instrument  for  that  pur- 
pose, the  original  conveyance  shall  not  thereby  be 
defeated  or  affected  as  against  any  person  other 
than  the  maker  of  the  defeasance,  or  his  heirs  or 
devisees,  or  persons  having  actual  notice  thereof, 
unless  the  instrument  of  defeasance  shall  have  been 
recorded,  according  to  law^,  w^ithin  ninety  days  after 
the  date  of  said  deed.     (R.  S.  2932.     In  force  May 

6. 1853.) 
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This  section  differs  from  the  preceding  in  that  it  gives  ninety 
days  for  recording  of  deeds  accompanied  with  an  agreement  of 
defeasance.  If  it  remains  unrecorded  after  such  time,  a  purchaser 
must  have  actual  notice  of  it  in  order  to  be  affected  by  it,  22  Ind. 
434.  The  mere  fact  that  grantor  remains  in  possession  does  not 
give  constructive  notice  of  a  defeasance  in  his  favor,  Id. ;  74  Ind. 
315;  and  it  is  immaterial  whether  the  contract  of  defeasance  be 
in  parol  or  writing,  Id.  This  statute  is  no  protection  to  a  mere 
volunteer,  86  Ind.  475.  Massachusetts  has  a  very  similar  statute, 
for  construction  of  which,  see  145  Mass.  389  (14  N.  E.  R.  454). 
See  Jones  on  Mort.,  §  548. 

Sec.  107.    Transfer  for  taxation. 

Before  recording  any  deeds  of  partition  or  con- 
veyance of  any  land,  the  Recorder  shall  require  the 
indorsement,  thereon,  of  the  Auditor  of  the  proper 
county  (which  such  Auditor  is  hereby  required,  on 
demand,  to  make),  that  the  land  therein  mentioned 
has  been  "  duly  entered  for  taxation,"  or  that  it  is 
"not  taxable."      (R.    S.   5936.     In    force   May    6, 

1853.) 

If  the  recorder  record  a  deed  without  such  transfer,  he  may 
be  punished  by  a  forfeit  of  five  dollars,  to  be  recovered  by  an 
action  in  the  name  of  county,  for  benefit  of  common-school  fund, 
R-  S.,  §  5937 ;  or  he  is  liable  to  a  fine  of  three  dollars,  R.  S., 
§  2062.  There  can  be  no  valid  transfer  of  real  property  for  taxa- 
tion purposes,  except  upon  change  of  title  and  the  production  of 
the  evidence  thereof  to  the  proper  county  auditor,  71  Ind.  281. 

Sec.  108.    Recorder's  entry  book. 

Every  Recorder  of  deeds  shall  keep  a  book,  each 
page  of  which  shall  be  divided  into  five  columns, 
headed  as  follows,  to-wit: 


Date  of 
Reception. 


Names  of 
Grantors, 


Nantes  of 
Grantees, 


Description 
of  lands. 


VoL  and  page 
where  recorded. 
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And  the  Recorder  shall  enter  in  said  books,  all 
deeds  and  other  instruments  left  with  him  to  be  re- 
corded, noting  in  the  first  column  the  day  and  hour 
of  receiving  such  deed  or  instrument,  and  the  other 
particulars  in  the  appropriate  columns;  and  every 
such  deed  or  instrument  shall  be  deemed  as  recorded 
at  the  time  so  noted.     (R.  S.  2951.     In  force  May  6, 

1853.) 

An  instrument  having  a  certificate  of  acknowledgment  so  de- 
fective  as  to  not  be  entitled  to  go  upon  record,  although  de- 
posited for  record,  will  not  be  treated  as  recorded  except  from 
the  date  of  its  having  been  amended  so  as  to  be  qualified  for  re- 
cording, 5  Ind.  393.  Where  the  instrument  is  entitled  to  record, 
it  is  to  be  taken  as  of  record  from  the  date  of  its  reception  by 
recording  officer,  63  Ind.  587  (30  Am.  Rep.  250);  but  this  case 
overrules  24  Ind.  313,  and  holds  that  the  entry  book  required  by 
this  section  is  only  notice  of  such  matters  as  the  statute  requires 
to  be  put  upon  it,  and  it  is  not  notice  of  the  contents  of  any 
instrument  referred  to  therein.  See  56  Ind.  358.  Instruments 
duly  recorded  and  indexed  are  constructive  notice,  whether  the 
entries  required  by  this  section  have  been  made  or  not,  89  Ind. 
54.  Where  recorder  accepts  an  instrument  for  purpose  of  record- 
ing it,  the  force  of  such  instrument  cannot  be  impaired  by  his 
particular  agreement  in  regard  to  his  fees,  5  O.  St.  125  (64  Am. 
Dec.  637).  The  recorder  receives  no  compensation  for  keeping 
the  entry  book  other  than  the  fee  for  recording  the  instrument, 
26  Ind.  179. 

Sec.  109.    Books,  index  and  office  of  recorder. 

Such  Recorder,  at  the  expense  of  the  county,  shall 
procure  sufficiently  large  and  well-bound  books,  of 
good  materials,  in  which  he  shall  record  all  deeds, 
bonds,  field-notes,  and  other  instruments  of  writing 
delivered  to  him,  which  by  law  he  is  bound  to 
record ;  and  he  shall  also  keep  a  book  in  which  he 
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shall  enter,  upon  the  reception  of  any  such  instru- 
ment, the  date  thereof,  names  of  grantors  and  gran- 
tees, description  of  the  premises  affected  by  such 
instrument,  and  the  fees  for  the  recording  thereof, 
and  shall  deliver  a  receipt  to  the  person  bringing 
such  instrument,  if  demanded,  containing  the  matter 
embraced  in  such  entry. 

Such  Recorder  shall  record  all  instruments  of 
writing,  proper  to  be  recorded,  in  the  order  of  pri- 
ority of  time  at  which  each  was  delivered  at  his 
office  for  record,  and  shall  also  make  a  complete 
index  of  all  such  instruments  so  recorded,  for  each 
volume  thereof,  in  the  manner  following:  The 
name  of  each  grantor,  promisor  or  covenantor,  in 
alphabetical  order,  referring  to  the  proper  grantee, 
promisee,  or  covenantee ;  and  also  the  name  of  each 
grantee,  promisee,  or  covenantee,  in  the  same  order, 
referring  to  the  proper  grantor,  promisor,  or  cove- 
nantor. 

Such  Recorder  shall  record  deeds,  mortgages,  and 
indentures  of  apprentices,  in  separate  books  to  be 
procured  for  that  purpose,  as  provided  in  section 
two  of  this  Act.     (R.  S.  §  5930.) 

The  office  of  such  Recorder  shall  be  kept  at  the 
county-seat,  in  a  room  to  be  provided  for  that  pur- 
pose by  the  Board  of  Commissioners  of  the  county. 

Each  Recorder  in  this  State  is  hereby  authorized 
and  required,  within  a  reasonable  time  after  the 
passage  of  this  Act,  to  make  out,  where  the  same 
has  not  been  done,  a  complete  or  general  index  to 
all  the  records  of  deeds  for  real  estate  in  his  office. 
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Such  index  shall  be  double,  giving  the  name  of  each 
grantor  and  grantee  alphabetically,  a  concise  de- 
scription of  the  premises,  the  date  of  the  deed, 
together  with  the  number  or  letter  of  the  book,  and 
the  page  in  which  each  deed  is  recorded. 

Each  Recorder  is  further  authorized  and  required, 
as  aforesaid,  to  make  out  a  complete  or  general 
index  to  all  the  records  of  mortgages  upon  real 
estate  in  his  office,  in  manner  and  form  as  prescribed 
in  the  foregoing  section  for  deeds,  excepting  that  the 
headings  therein  prescribed  shall  be  so  changed  as 
to  suit  mortgages. 

After  the  completion  of  the  indexes  contemplated 
by  the  last  two  preceding  sections,  each  Recorder 
shall,  from  time  to  time,  upon  filing  a  record  of 
deeds  or  mortgages,  include  the  same  in  the  complete 
or  general  indexes,  as  aforesaid.  (R.  S.  5930,  5931, 
5933»  5934»  5938, 5939»594o.     In  force  May  6, 1853.) 

Sec.  110.    Remarks. 

The  recorder  is  not  allowed  to  use  printed  forms,  R.  S.,§  5945. 
As  to  his  fees,  see  R.  S.,  §§  5946,  5947.  A  marginal  note  made 
by  recording  officer  cannot  be  used  to  affect  the  validity  of  instru- 
ment, 8  Ohio  107.  To  maintain  suit  against  a  recording  officer 
for  recording  a  forged  receipt  for  money  due  on  a  mortgage,  it 
must  be  shown  that  he  did  it  knowingly  and  with  corrupt  intent, 
13  Ohio  157,  As  to  mistakes  in  registration,  see  63  Ind.  576  (30 
Am.  Rep.  250);  76  Me.  314;  44  Mo.  309;  87  N.  Y.  257  ;  61  Miss. 
597;  28  Tex.  605  ;  64  Pa.  St.  127  ;  30  Kan.  312  ;  28  Ark.  244  ;  19 
III.  486;  Devlin  on  Deeds,  §§  680,  681,  and  numerous  cases  there 
cited ;  30  Am.  Dec.  463-465,  //^/^  /  Webb  on  Record  of  Title,  §§  16-- 
18,  where  the  question  as  to  the  effect  as  to  notice  of  an  imper- 
fect record  is  elaborately  considered.  The  recorder  is  liable  to 
party  injured  by  his  negligence,  56  Tex.  465 ;  60  Vt,  599 :  33  La. 
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Ann.  32  ;  10  Cal.  239  (70  Am.  Dec.  214).  An  Ohio  statute,  pro- 
viding for  recording  of  mortgages  in  separate  book,  called  ''Rec- 
ord of  Mortgages/'  was  construed  as  merely  directory,   15  O.  St. 

532. 

Sec.  111.   Index  of  records. 

Sec.  5941  of  R.  S.  provides  for  special  compensation  for  mak- 
ing the  complete  or  general  indexes ;  and  where,  for  any  cause,  a 
recorder  fails  to  keep  up  the  indexes  of  his  office  as  required  by 
law  [R.  S.,  §§  5938,  5939],  it  is  the  duty  of  his  successor  to  do  the 
work,  and  without  contract  he  is  entitled  to  the  compensation 
specified  in  R.  S.,  sec.  5941,  92  Ind.  518.  But  the  recorder  is 
not  entitled  to  extra  compensation  for  keeping  up  the  indexes, 
R.  S.,  §  5942 ;  17  Ind.  22  ;  see  Acts  83,  p.  1 13  (Elliott's  Supplement, 
§§  2502, 2503^;  Acts  85,  p.  174  (Elliott's  Supplement,  ^§  2504,  2505). 
The  recorder  and  his  bondsmen  are  liable  for  his  failure  to  prop- 
erly keep  up  the  indexes,  17  Ind.  26;  98  Ind.  119;  16  O.  St.  548 
(91  Am.  Dec.  103).  See  46  Mo.  472  (2  Am.  Rep.  533).  An  instru- 
ment properly  recorded,  although  not  indexed  as  required,  is  con- 
structive notice,  89  Ind.  54.  See  49  lo.  154  ;  41  N.  W.  Rep.  345  ; 
46  Wis.  317 ;  46  Mo.  472.  The  index  is  notice  of  amount  of  com 
sideration,  63  Ind.  576  (30  Am.  Rep.  250).  See,  on  subject  of  In. 
dex,  49  la-  541  ;  44  Mich.  123  ;  31  La.  Ann.  38  ;  13  lo.  260 ;  107 
Pa-  St.  237 ;  50  Ga-  327. 

Sec.  112.   Record  as  evidence. 

Every  conveyance  or  other  instrument  entitled  by 
law  to  be  recorded,  shall  be  recorded  by  the  Recorder 
of  the  county  in  which  the  lands  embraced  in  such 
conveyance  is  situate,  together  with  the  requisite 
certificate  of  acknowledgment  or  proof  indorsed 
thereon  or  annexed  thereto ;  and  unless  such  certifi- 
cate be  recorded  with  such  deed,  neither  the  record 
of  such  conveyance  or  other  instrument  of  writing, 
nor  any  transcript  thereof,  shall  be  read  or  received 
in  evidence.     (R.  S.  2952.     In  force  May  6,  1853.) 
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An  unrecorded  deed  is  not  admissible  in  evidence  without  proof 
of  its  execution,  3  Bibb  (Ky.)  465  ;  4  Blkf.  522 ;  5  Id.  7T.  The  rec- 
ord  is  admissible  to  prove  contents  of  deed,  5  Blkf.  106.  As  to  rec- 
ord of  copy,  see  6  Blkf.  390.  A  record  of  deed  not  acknowledged 
is  not  admissible  in  evidence,  57  Ind.  408  ;  97  Ind.  512.  The  rec- 
ord may  be  given  in  evidence  without  accounting  for  loss  of  origi- 
nal, 24  Ind.  439;  nor  is  certified  copy  required,  41  Ind.  432  ;  46  Ind. 
48.  An  indorsement  on  a  mortgage,  stating  date  of  its  receipt  for 
record,  time  of  day,  volume  and  page  of  record,  where  recorded, 
and  signed  by  the  recorder,  was  held  admissible  in  evidence  to 
show  recording  of  the  instrument,  115  Ind.  367  (16  N.  E.  R.  163). 
See  117  Ind.  270  (19  N.  E.  R.  749).  As  to  the  effect  of  record  as 
notice,  see  Sec.  795. 

Sec.  113.    Record  in  wrong  county. 

Where  lands  have  been,  by  deed,  conveyed  more 
than  twenty  years  anterior  to  the  passage  of  this 
Act,  which,  at  the  time  of  such  conveyance,  were 
situated  upon  or  within  one  mile  of  the  boundary  of 
the  county  within  which  they  were  situated,  and  the 
deed  or  deeds  have  been  recorded  in  the  Recorder  s 
office  of  the  county  adjoining,  such  record  thereof, 
or  a  transcript  of  the  same,  duly  certified  or  proved, 
may  be  read  in  evidence,  with  the  like  force  and 
effect  as  the  original  thereof  (R.  S.  2953.  In  force 
Aug.  24,  1857.) 

Sec.  114.    Records  of  copies  of  land  titles  from  another 
county. 

Whenever  any  instrument  of  v/riting  concerning 
the  title  to  lands,  or  any  town-plats,  or  a  part 
thereof,  has  heretofore  been  duly  recorded  in  any 
other  county  of  this  State,  the  Board  of  Commis- 
sioners of  the  county  where  such  lands  or  towns  are 
situate  may  require  the  Recorder  of  the  same  county 
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to  record,  in  a  suitable  book  to  be  provided  therefor, 
a  copy  of  such  instrument  of  writing,  certified  to  be 
a  true  copy  by  the  Recorder  of  the  county  where  the 
same  has  been  recorded  ;  and  a  copy  of  such  copy, 
duly  certified  to  be  true  by  such  Recorder  of  the 
county  where  the  lands  or  towns  are  situate,  shall 
be  admissible  and  have  the  same  force  in  evidence 
as  the  original  instrument  of  writing  would  have. 
(R.  S.  5935.     In  force  May  6,  1853.) 

Sec.  115.    Formation  of  new  county. 

Whenever  any  county  shall  have  been  formed 
out  of  territory  lying  in  whole  or  in  part  within  the 
limits  of  any  other  county  or  counties,  it  shall  be 
the  duty  of  the  Board  of  Commissioners  of  the 
county  so  formed,  to  procure  a  suitable  book,  and 
to  cause  to  be  therein  copied,  from  the  records  of 
the  Recorder  s  office  of  such  other  county  or  counties, 
all  deeds  of  real  estate  within  such  territory  that 
shall  have  been  recorded  before  the  organization  of 
such  newly-formed  county.  (R.  S.  4230.  In  force 
Aug.  6,  1859.) 

For  provisions  of  statute  when  there  has  been  a  change  in  the 
boundary  of  any  county,  see  R.  S.,  §§  42 1 3-42 1 8, 42 19.  The  record 
provided  for  by  the  statute  is  admissible  in  evidence,  and  also  certi- 
fied copies  therefrom,  R.  S.,  §4231.  See,  as  to  effect  of  change  of 
boundary,  or  formation  of  new  county  upon  recording  of  instru- 
ments, 108  U.  S.  32;  38  Tex.  31  ;  Webb  on  Record  of  Title,  §  187. 

Sec.  116.    Record  of  executory  contracts  and  letters  of 
attorney. 

Letters  of  attorney,  containing  a  power  to  any  one 
to  sell  or  convey,  or  to  sell  and  convey  lands  as  the 
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agent  of  the  owner  of  the  lands,  and  every  executory 
contract  for  the  sale  or  purchase  of  lands,  when 
proved  or  acknowledged  in  the  manner  prescribed  in 
this  Act  for  the  proof  or  acknowledgment  of  convey- 
ances, may  be  recorded  in  the  county  in  which  the 
lands  to  which  such  letter  or  contract  shall  relate 
may  be  situate;  and  when  so  proved  or  acknowl- 
edged, and  the  record  thereof  when  recorded,  and 
the  transcript  of  such  record  when  duly  certified, 
may  be  read  in  evidence,  in  the  same  manner  and 
with  the  like  effect  as  in  the  case  of  conveyance, 
(R.  S.  2957.     In  force  May  6,  1853.) 

Under  a  later  statute,  a  power  of  attorney  must  be  recorded, 
Sec.  78.  Any  executory  contract  for  the  sale  of  lands  may  be 
recorded  under  this  section  ;  and,  when  once  recorded,  the  record 
is  constructive  notice  of  the  contents  of  the  instrument  to  all  sub- 
sequent purchasers  or  mortgagees,  24  Ind.  429. 

CANCELLATION  OF  CONVEYANCES. 

Sec.  117.    Annulling  conveyances  made  by  fhe  State. 

An  information  may  be  prosecuted  for  the  purpose 
of  annulling  or  vacating  any  letters-patent,  certifi- 
cate, or  deed  granted  by  the  proper  authorities  of 
this  State,  when  there  is  reason  to  believe  that  the 
same  were  obtained  by  fraud,  or  through  mistake  or 
ignorance  of  a  material  fact,  or  when  the  patentee  or 
those  claiming  under  him  have  done  or  omitted  an 
act  in  violation  of  the  terms  on  which  the  letters, 
deed,  or  certificate  was  granted,  or  have  by  any  other 
means  forfeited  the  interest  acquired  under  the  same. 

In  such  cases,  the  information  may  be  filed  by  the 
Prosecuting  Attorney,  upon  his  relation,  or  by  any 
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private  person,  upon  his  relation,  showing  his  inter- 
.  est  in  the  subject-matter ;  and  the  subsequent  pro- 
ceeding, judgment  of  the  Court,  and  awarding  of 
costs  shall  conform  to  the  above  provisions,  and 
such  letters-patent,  deed,  or  certificate  shall  be  an- 
nulled or  sustained  according  to  the  right  of  the 
case.     (R.  S.  1 145,  1 146.     In  force  May  6,  1856.) 

See  112  Ind.  462  (14  N.  E.  R.  353). 

Sec.  118.    Oancellatioii  on  account  of  fraud,  duress  and 
undue  influence. 

It  is  well  settled  that  fraud  once  established  vitiates  every 
transaction,  24  Ind.  231  ;  66  N.  Y.  649;  29  N.  J.  Eq.  188;  and 
wherever,  by  imposition  or  circumvention,  the  grantor  has  been 
led  to  execute  a  deed  which  he  never  intended  to  execute,  such 
instrument  may  be  avoided,  Story's  Eq.,  §§  692,  703 ;  i  Lit.  62 
(13  Am.  Dec.  220);  67  Pa.  St.  386;  19  How.  223;  6  Munf.  358 
(8  Am.  Dec.  746).  A  deed  may  be  avoided  on  account  of  abso- 
lute incapacity  of  grantor,  whether  it  be  occasioned  by  idiocy, 
lunacy  or  drunkenness,  3  Blkf.  50 ;  13  Ala.  752  ;  25  N.  J.  Eq.485. 
See  7  Ind.  440;  12  Ind.  ^^\  6  Blk.  240;  Devlin  on  Deeds,  §  79: 
21  Am.  Rep.  29-34,  note.  Deceit  will  avoid  a  conveyance,  8  Blk, 
446 ;  but,  where  fraudulent  representations  are  relied  upon,  they 
must  be  of  some  material  fact,  49  Ind.  428.  A  deed  executed 
under  duress  maybe  avoided,  20  Ind.  97;  70  Ind.23  ;  18  Ohio 
550;  Hardin  (Ky.)  602  (3  Am.  Dec.  745);  6  Mass.  506  (i  Am. 
Dec.  170);  59  Mo.  120;  12  Wall.  150;  31  Wis.  503.  As  to  suffi- 
ciency of  proof,  see  2  Wis.  261  ;  59  Mo.  125;  19  lo.  461  ;  and 
as  to  what  acts  amount  to,  see  13  C.  L.  J.  46 ;  65  Barb.  346 ;  72 
Ind.  242  ;  78  Ind.  175  :  93  Ind.  266 ;  76  Ind.  46  ;  70  Ind.  23  ;  62 
Ind.  226,  451  ;  593,  61  Ind.  445  ;  Boone  on  Real  Prop.,  §  288, 
and  cases  cited  ;  Devlin  on  Deeds,  §§  81,  82,  and  cases  cited  ; 
26  Am.  Dec.  374-378,  note;  85  Ind.  515  ;  78  Ind.  180;  107  N.  Y. 
Ill  (13  N.  E.  R.  742);  108  N.  Y.  25  (15  N.  E.  R.  331  ;  2  Am. 
St.  Rep.  357) ;  100  N.  Y.  224  (3  N.  E.  R.  77).  The  most  com- 
mon ground  for  which  conveyances  are  sought  to  be  set  aside  is 
that  of  undue  influence.     The  law  recognizes  the  right  of  the 
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exercise  of  a  discreet  and  proper  influence  between  kinsmen,  13 
How.  Pr.  62;  3  Serg.  &  R.  267  (8  Am.  Dec.  261);  but  the  use 
of  this  influence  for  the  accomplishment  of  fraudulent  purposes 
is  abhorred.  A  deed  obtained  by  such  an  exercise  of  it  may  be 
avoided,  Devlin  on  Deeds,  §  84,  c.  99  Mass.  88 ;  94  U.  S.  506 ; 
27  N.  J.  Eq.  114;  44  Mo.  535.  See  Boone  on  Real  Prop.,  §  289. 
The  undue  influence  must  be  such  as  operates  to  destroy  the  free- 
dom of  one's  will,  117  III.  213  (7  N.  E.  R.  589);  45  III.  108,  485. 
See  7  N.  W.  Rep.  434 ;  6  Sup.  Ct.  Rep.  looi  ;  8  How.  (U.  S.) 
183.  Few  settled  rules  obtain  as  to  what  is  undue  influence. 
Every  case  must,  necessarily,  depend  upon  its  particular  facts. 
See,  generally,  on  this  subject,  48  Ind.  502  ;  86  Ind.  262  ;  116  111. 
340  (6  N.  E.  R.  428);  117  111.  213  (7  N.  E.  R.  589,  not€)\  141 
Mass.  329  (5  N.  E.  R.  276,  note;  55  Am.  Rep.  479,  note) ;  6  N.  E. 
R.  63 ;  7*  Dana  (Ky.)  96 ;  3  T.  B.  Mon.  (Ky.)  327 ;  Boone  on 
Real  Prop.',  §  289.  Less  evidence  is  necessary  to  establish  undue 
influence  where  parties  occupy  relations  of  trust  and  confidence, 
3  Wend.  626;  Bigelow  on  Fraud,  190;  Kerr  on  Fraud,  183,  190; 
Story's  Eq.,  §§  308-329 ;  26  Mich.  484 ;  64  N.  C.  374 ;  85  Ky .  322 
(3  S.  W.  R.  374;  4  S.  W.  R.  800).  See  6  Ind.  183  ;  5  Blkf.  509. 
The  burden  of  proof  is  on  party  seeking  to  avoid,  117  111.  213  (7 
N.  E.  R.  589  note^\  12  N.  W.  R.  319.  Although  a  deed  may  be 
void  on  account  of  undue  influence^  the  bona  fide  mortgagee  of  a 
subsequent  purchaser  will  be  protected,  115  N.  Y.  496  (22  N.  E. 
R.  209).  A  deed  may  be  canceled  on  account  of  foi^ery ;  but 
the  proof  must  be  clear  and  convincing,  119  111.  532  (9  N.  E.  R. 
891).  Mere  inadequacy  of  price  is  not  sufficient,  but  it  should 
induce  close  scrutiny  of  transaction  12  Bush  (Ky.)  408;  85  Ky. 
322  (3  S.  W.  R.  374 ;  4  S.  W.  R.  800) ;  nor  is  total  want  of  consid- 
eration sufficient,  Lit.  Sel.  Cas.  (Ky.)  213.  Mere  illiteracy  will  not 
avoid  deed,  99  Ind.  180.  As  to  illegal  conveyances,  see  17  Ind.  78. 
The  action  is  an  equitable  one,  14  O.  St.  144;  evidence  admissible, 
1  Bush  (Ky.)  306 ;  who  are  necessary  parties,  39  O.  St.  563. 

FRAUDULENT  CONVEYANCES. 

Sec.  119.    Fraud  of  creditors. 

All  conveyances  or  assignments,  in  vsrriting  or 
otherwise,  of  any  estate  in  lands,  or  of  goods,  or 
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things  in  action,  every  charge  upon  lands,  goods,  or 
things  in  action,  and  all  bonds,  contracts,  evidences 
of  debt,  judgments,  decrees,  made  or  suffered  with 
the  intent  to  hinder,  delay,  or  defraud  creditors,  or 
other  persons  of  their  lawful  damages,  forfeitures, 
debts,  or  demands,  shall  be  void  as  to  the  persons 
sought  to  be  defrauded.  (R.  S.  4920.  In  force  May 
6,  1853.) 

The  learned  Story  said  :  "It  must  be  a  fundamental  policy  of 
all  enlightened  nations  to  protect  and  subserve  the  rights  of  cred- 
itors ;  and  a  great  anxiety  to  afford  full  relief  against  frauds  upon 
them  has  been  manifested,  not  only  in  the  civil  law,  but,  from  a 
very  early  period,  in  the  common  law  also,**  Story's  Eq.,  §  350. 
See  Bump  on  Fraudulent  Conyeyances,  49-60 ;  Wait  on  Fraud- 
ulent Conveyances,  §§  1-22.  Our  statutes  makes  such  convey- 
ances a  cause  for  an  attachment,  R.  S.  §  913;  a  payment  of  the 
consideration  in  the  purchase  of  real  estate,  and  conveyance 
taken  in  name  of  another,  is  presumed  fraudulent  as  against 
creditors  of  such  purchaser,  see  Sec.  340,  and,  lastly,  parties  exe- 
cuting fraudulent  conveyances  are  subject  to  fine  and  impris- 
onment, R.  S.,  §  2156.  See  116  Ind.  387  (19  N.  E.  R.  158); 
114  Ind.  114  (15  N.  E.  R.  817;  5  Am.  St.  Rep.  593).  Fraud  can- 
not be  favored,  and  courts  will  drive  through  all  matters  of  form 
to  expose  and  punish  the  corrupt  act,  89  Ind.  117.  He  who  aids 
the  fraud  will  not  be  protected  in  any  way,  22  Ind.  1 1 1 ;  114  Ind. 
229  (16  N.  E.  R.  524),  and  cases  cited ;  1 14  Ind.  1 14  (15  N.  E.  R. 
817;  5  Am.  St.  Rep.  593),  and  cases  cited.  An  honest  man  will 
not  take  a  fraudulent  conveyance,  10  Ohio  231  (36  Am.  Dec.  85). 

Sec.  120.    As  to  what  conveyanceB  may  be  fraudulent. 

A  judgment  may  be  treated  as  fraudulent  to  creditors  and  be 
set  aside,  52  Ind.  245  ;  3  Blkf.  235.  See  Bump  on  Fraudulent 
Con.  499.  A  mortgage  also,  21  Ind.  355  ;  120  Ind.  37  (22  N.  E. 
R.  92);  17  B.  Mon.  (Ky.)  782;  3  B.  Mon.  (Ky.)  565  ;  2  B.  Mon. 
(Ky.)  239.  See  8  Ind.  364 ;  7  Blkf.  437  ;  7  Bush  (Ky.  268  ;  I  Met. 
(Ky.)  450;  2  B.  Mon.  (Ky.)  373  ;  9  O.  St.  430.     Courts  will   not 
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enforce  a  fraudulent  mortgage,  83  Ky.  391;  and  it  may  be  as- 
sailed by  other  mortgagees,  6  B.  Mon.  (Ky.)  275.  A  conveyance 
back  to  the  grantor  of  property  conveyed  to  defraud  creditors, 
pursuant  to  an  agreement  made  at  the  time,  is  neither  fraudulent 
nor  illegal,  96  Ind.  498 ;  and  if  the  parties  voluntary  rescind  the 
fraudulent  conveyance,  a  subsequent  arrangement  between  them 
in  regard  to  the  same  property  will  not  be  tainted  by  previous 
fraud,  99  Ind.  582;  52  111.  286;  43  Me.  265.  See  i  Johns.  Ch. 
261;  12  Mass.  140;  98  Mass.  120;  Bump  on  Fraudulent  Con. 
(3rd  ed.)  452 ;  98  Ind.  435  ;  29  Id.  123  ;I03  U.  S.  24.  But  such  an 
agreement  must  be  open,  notorious  and  made  in  good  faith,  126 
111.  525  (21  N.  E.  R.  616;  9  Am.  St.  Rep.  642).  A  purchase  by 
debtor  and  conveyance  to  another  is  not  fraudulent  against  credi- 
tors, unless  some  of  the  debtor's  property  has  gone  into  the  prop- 
erty so  conveyed,  106  Ind.  555  (7  N.  E.  R.  567).  See  Sec.  340; 
II  Ind.  162;  34  O.  St.  652.  It  was  held,  where  title  was  taken 
in  name  of  ^husband,  purchase-money  paid  by  his  wife  and  chil- 
dren and  they  not  consenting  to  such  conveyance,  a  voluntary 
conveyance  of  the  property  by  the  husband  to  wife  and  children 
could  not  be  set  aside,  109  Ind.  165  (9  N.  E.  R.  908).  As  to  fraud- 
ulent conveyances  and  rights  of  assignee  for  benefit  of  creditors 
in  respect  to  them,  see  no  Ind.  106  (10  N.  E.  R.  929) ;  123  111. 
142  (14  N.  E.  R.  63).  As  to  dealings  between  debtors  creditors 
and  his  fraudulent  grantees,  their  validity  as  to  other  creditors, 
see  6  B.  Mon.  (Ky.)  18.  As  to  when  a  conveyance  by  a  surety 
on  bond  will  be  treated  as  fraudulent,  see  23  N.  E.  R.  75  ;  84  Ind. 
539.  Where  a  debtor  purchases  realty,  and  causes  it  to  be  con-^ 
veyed  to  his  wife  in  order  to  defraud  creditors,  a  bona  fide  mort- 
gagee from  the  husband  and  wife  will  not  be  affected  by  the  fraud, 
38  O.  St.  76.  For  particular  cases,  see  74  Ind.  12 ;  63  Ind.  145  ; 
42  Ind.  153;  41  Ind.  352  ;  35  Ind.  524;  14  Ind.  385;  3  Dana  503; 
5  J.  J.  M.  526;  59  Ind.  547;  4  Bibb  (Ky.)  446;  1  Bush  86;  55 
Ind.  331. 

Sec.  121.    Who  are  creditors. 

The  conveyance  is  void  only  as  to  creditors,  or  other  persons 
sought  to  be  defrauded,  84  Ind.  337;  53  Ind.  348;  96  Ind.  506: 
9  Bush  (Ky.)  692.  The  provisions  of  our  statute  are  broad,  and 
embrace  any  person  to  whom  the  grantor  is  in  any  way  obligated. 


n 


114  CONVEYANX'ES. 

Indeed,  a  liberal  construction  prevails  as  to  such  statutes  in 
.  allowing  to  persons  who  are,  or  might  be,  injured  by  the  convey- 
.  ance,  the  character  of  creditors,  Am.  Lead.  Cas.,  vol.  i,  p.  73, 
note;  4  Met.  (Ky.)  140;  52  Am.  Dec.  113;  7  Md.  537;  27  Penn. 
123 ;  I  Gilman  397.  One  who  has  a  legal  right  to  damages,  capa^ 
ble  of  enforcement  by  judicial  process,  is  a  creditor,  1 10  Ind.  390 
(11  N.  E.  R.  464);  II  Ind.  164;  83  Ind.  157,  and  cases  cited. 
See  §2  Am.  Dec.  1 14,  notey  citing  numerous  authorities.  This  in- 
cludes one  having  a  cause  of  action  for  slander,  42  Ind.  375  (13 
Am.  Rep.  366);  4  Bibb  165;  and  a  wife  having  claim  for  ali- 
mony, 114  Ind.  484  (16  N.  E.  R.  612);  68  111.  17;  126  111.  525  (21 
N.  E.  R.  616;  9  Am.  St.  Rep.  642).  See  note  to  39  Am.  I>ec. 
218.  A  partner  may  have  conveyance  set  aside  when  fraudu- 
lently made  by  copartner  to  evade  payment  of  debts  arising  out 
of  partnership  business,  87  Ind.  25.  The  party  seeking  to  set 
aside  conveyance,  must  show  that  his  rights  as  a  creditor  have 
been  injured  by  the  conveyance,  106  Ind.  555  (7  N.  E.  Jl.  567).  His 
claim  must  be  due  and  unpaid,  81  Ind.  75;  Tj  Ind.  106.  One  having 
a  judgment  is  a  creditor,  3  Blkf.  115.  But  the  creditor  is  not  bound 
to  reduce  his  claim  to  judgment  before  suing  to  set  aside  the  con- 
veyance, 102  Ind.  234  (i  N.  E.  R.  476) ;  1 16  Ind.  387  (19  N.  E.  R. 
.157),  and  cases  cited.  As  to  rule  to  contrary  in  Kentucky,  see  5 
J.  J..  M.  69;  I  \.  B.  Mon.  105.  232  :  2  Bibb  417.  Part  of  creditors 
consenting  to  a  fraudulent  conveyance  does  not  validate  it  as  to 
others,  i  T.  B.  Mon.  106.  The  bankrupt  act  vested  the  assignee 
in  bankruptcy  with  authority  to  institute  suits,  to  set  aside  fraud- 
ulent conveyances,  and  creditor  could  not  maintain  such  suits,  87 
Ind.  299,  A  creditor  of  deceased  grantor  may  maintain  action  to 
.set  aside  conveyance  made  to  defraud  creditors,  94  Ind.  270;  90 
Ind.  508;  93  Ind.  62;  18  Ohio  444.  See  37  Ind.  141  ;  73  Ind. 
379 ;  60  Ind.  245 ;  Sec.  1 27.  And  the  statute  authorizes  the 
executor  or  administrator  to  do  so,  §§  242,  243.  See  4  Blk.  140  ; 
107  Ind.  67  (8  N.  E.  R.  10) ;  103  N.  Y.  302  (8  N.  E.  R.  526).  A 
conveyance  made  for  the  purpose  of  defrauding  subsequent  cred* 
itors  may  be  set  aside  by  them,  83  Ind.  157;  81  Ind.  449;  but 
the  fraudulent  intent  must  exist,  108  Ind.  345  (9  N.  E.  R  371) ; 
3  Ind.  273;  89  Ind.  556.  See,  generally,  on  right  of  subsequent 
creditors  to  attack  fraudulent  conveyance,  11  Ind.  162;  17  Ind. 
221 ;  7  J.  J.  M.  (Ky.)  448  (23  Am.  Dec.  417);  3  Bush  343 ;  2  Id- 
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70;  2  Bibb  (Ky.)  204;  Bump  on  Fraudulent  Conveyances,  320- 
332;  Wait  on  Fraud.  Con.,  §§96-106.  A  purchaser  of  land  at 
sheriff's  sale,  under  a  judgment  against  a  person  who  had  con- 
veyed the  land  to  defraud  his  creditors,  stands  in  place  of  a  cred- 
itor of  the  fraudulent  grantor,  and  has  the  same  rights,  7  Blkf.  66 
(39  Am.  Dec.  453).  Claims  for  taxes  are  within  the  protection  of 
the  statute,  86  N.  Y.  332.  For  general  consideration  of  subject 
as  to  who  will  be  treated  as  creditors  as  affecting  the  right  to 
avoid  fraudulent  conveyances,  see  52  Am.  Dec.  113-119,  note; 
Bump  on  Fraud.  Con.  484-490;  Wait  on  Fraud.  Con.,  §§  89-95. 

Sec.  122.    Insolvency. 

The  question  of  the  financial  condition  of  the  granting  debtor 
is  one  of  great  importance  in  the  law  of  fraudulent  conveyances 
in  this  State.  A  man  has  the  absolute  right  to  dispose  of  his 
property  as  he  sees  fit,  so  long  as  he  does  not,  interfere  with  the 
existing  rights  of  others,  Warvelle  on  Vendors  599;  Bump  on 
Fraudulent  Con.  287;  8  Wheat.  229;  67  Ind.  560.  So  long  as  a 
person  retains  sufficient  property  to  discharge  his  lawful  obliga- 
tions, he  may  deal  as  he  pleases  with  the  residue  of  his  posses- 
sions, 94  Ind.  145  ;  see  Sec.  123  ;  but  an  insolvent  debtor  has  no 
right  to  convey  away  any  estate  subject  to  execution,  83  Ind. 
577;  5  Ohio  122;  Story's  Eq.,  §  355.  The  insolvency  of  itself 
does  not  make  the  deed  void,  but  it  is  an  important  circumstance, 
upon  which  fraud  may  be  predicated,  Lit.  Sel.  Cas.  (Ky.)  460 ; 
Wait  Fraud.  Con.,  §  239.  Some  distinction  is  made  between  vol- 
untary and  conveyances  for  consideration.  Bump  Fraud.  Con.  292. 
The  law  of  this  State  may  be  stated  thus:  to  authorize  the  setting 
aside  of  the  conveyance,  it  must  appear  that  the  grantor,  at  the 
time  of  its  execution,  was  insolvent,  and  that  the  conveyance  was 
either  without  consideration,  or  taken  by  one  who  had  knowledge 
of  grantor's  fraudulent  purpose,  94  Ind.  383;  80  Ind.  219.  In 
either  case,  the  insolvency  of  grantor  must  exist.  There  must 
be  a  cause  for  resorting  to  the  property  to  satisfy  the  complain- 
ant's claim.  In  an  action  to  set  aside  an  alleged  fraudulent  con- 
veyance, the  plaintiff  must  aver  and  prove  that  at  time  of  the 
execution  of  the  instrument  the  debtor  did  not  have  left  enough 
other  property,  subject  to  execution,  to  pay  all  his  debts,  54  Ind. 
578;  72  Ind.  15,  78;  67  Ind.  560;  65  Ind.  78;  64  Ind.  264;  62 
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Ind.  i68i  59  Ind.  347;  56  Ind.  35  :  77  Ind.  253;  60  Ind.  310;  79 
Ind.  148;  and  he  must  also  allege  that  he  was  likewise  insolvent 
at  time  suit  was  commenced,  91  Ind.  467;  72  Ind.  78;  35  Ind. 
326;  65  Ind.  78;  4  Ind.  56;  87  Ind.  573;  79  Ind.  430;  83  Ind. 
67;  113.  Ind.  164  (15  N.  E.  R.  238);  87  Ind.  574;  73  Ind.  472; 
1 19  Ind.  51  (21  N.  E.  R  338),  and  cases  collected  and  cited.  No 
distinction  is  made  as  to  this  requirement  between  conveyances 
made  by  debtor  and  in  cases  where  he  pays  the  purchase-money, 
and  causes  conveyance  to  be  made  to  another,  91  Ind.  467;  35 
Ind.  324;  51  Ind.  336;  60  Ind.  245  ;  62  Ind.  168;  72  Ind.   12. 

See,  generally,  as  to  necessary  allegations  of  insolvency,  94  Ind. 
142,  419,470;  90  Ind.  167;  86  Ind.  312;  84  Ind.  539;  80  Ind. 
214;  S3  Ind.  283;  76  Ind.  592.  The  question  is  to  be  deter- 
mined  from  the  financial  condition  of  the  debtor  at  the  time  of 
the  transfer,  5 1  Ind.  336 ;  54  Ind,  578 ;  56  Ind.  34 ;  76  Ind.  591  ; 
87  Ind.  25  ;  82  Ind.  43  ;  9  Pet.  204 ;  4  Whart.  27.  A  subsequent 
insolvency  will  not  invalidate  the  conveyance,  76  Ind.  591 ;  S7 
Ind.  377 ;  92  Ind,  449.  The  burden  of  proof  is  on  party  attack- 
ing the  conveyance  to  show  insolvency  of  debtor,  94  Ind,  145  ;  93 
Ind.  381,  and  cases  cited.  When  it  is  once  shown  it  may  be  pre- 
sumed to  exist,  87  Ind.  575.  Evidence  showing  pecuniary  con. 
dition  of  debtor  at  time  of  conveyance  is  admissible.  So  Ind.  214.; 
106  Ind.  38  (5  N.  E.  R.  743).  In  Ohio,  it  is  held  that  a  fraudu- 
lent sale  of  land  is,  as  to  creditors,  absolutely  void,  irrespective  of 
the  debtor's  other  property,  25  O.  St.  509.  See  85  Ky.  55  (2  S. 
W.  Rep.  559). 

Sec.  123.    Voluntary  conveyanceB. 

A  voluntary  conveyance  is  a  conveyance  without  any  consid-  ■ 
eration.  Bump  on  Fraudulent  Con.  279.  See  2^  Conn.  431  ;  8 
Cow.  430  ;  101  N.  Y.  674  (s  N.  E.  R.  437).  It  is  not  of  itself  void, 
67  Ind.  488;  89  Ind.  203:55  Ind.  66;  41  Ind.  339;  51  Ind. 
336.  See  63  N.  Y.  74;  31  Wis.  82  ;  37  lo.  517:92  U.S.  183.  But 
the  law  requires  that  a  man  shall  be  just  before  he  is  generous. 
Story's  Eq.,  §  353  ;  and  he  cannot,  therefore,  give  away  his  prop- 
erty to  the  injury  of  his  creditors,  7  Blk.  485  ;  4  Ind.  61  ;  73  Ind. 
93;  87  Ind.  27;  112  Ind.  318  {14  N.  E.  R.  79);  2  Bush  (Ky.)  70(92 
Am.  Dec.  475):  9  B.  Mon.  511  ;  2  J.  J.  M.  (Ky.)  213  ;  4T.  B.  Mon. 
^K'v.)  581 ;  I  Met.  (Ky.)  615  ;  5  J-  J.  M.  (Ky.)  545.     He  must  not 
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reouce  himself  to  insolvency,  and  must  clearly  and  without  doubt 
reserve  enough  property  to  pay  all  of  his  debts,  57  Ind.  374 ;  ^^  Ind. 
254;  2  O.  St.  378,  and  cases  cited;  15  Ohio  114;  Bump  on  Fraud. 
Con.  295,  and  cases  cited.  An  insolvent  is  defined  as  a  person 
who  is  unable  to  pay  all  his  debts  from  his  own  means,, 43  N.  Y. 
75.  As  to  particular  degree  of  insolvency  necessary  to  vitiate 
voluntary  conveyance,  see  124  111.  104  (16  N.  E.  R.  236,  note ;  7 
Am.  St.  Rep.  345);  7  Blkf.  510 ;  35  Ind.  524;  115  Ind.  474  (17  N. 
E.  R.  920):  83  Ky.  339. 

This  kind  of  conveyance  is  most  frequently  made  to  some  rela- 
tive of  the  debtor.  There  is  no  doubt  that,  while  solvent,  he  may 
make  settlement  of  property  on  wife  or  children,  118  111.  619  (8 
N.  E.  R.  808);  15  Ohio  108 ;  10  B.  Mon.  (Ky.)  209;  86  Ind.  224; 
101  U.S.  225;  41  lo.  660;  but  a  conveyance  of  this  kind,  al- 
though made  without  fraudulent  intent,  will  be  set  aside  if  neces- 
sary to  satisfy  creditors,  5  Ohio  122,  notwithstanding  it  was  made 
in  execution  of  a  promise  made  by  the  donor  when  unembarrassed, 
8  B.  Mon.  (Ky.)  566  (48  Am.  Dec.  406).  The  husband  has  a  right, 
as  against  creditors,  to  join  in  conveyance  for  purpose  of  clearing 
up  his  wife's  title,  loi  Ind.  253.  See  94  Mo.  328;  and  when  he 
has  taken  the  title  to  land,  equitably  belonging  to  her  in  his  own 
name,  he  may  reconvey  it  to  her,  70  Ind.  367.  See  41  Ind.  456. 
For  particular  cases  of  fraudulent  transfers  between  husband  and 
wife,  see  20  Ind.  213  ;  42  Ind.  153 ;  ^2  Ind.  505  ;  90  Ind.  172  ;  1 16 
Ind.  387  (17  N.  E.  R.  602 ;  19  N.  E.  R.  156);  121  111.  250/12  N.  E. 
R.  722,  notey,  30  O.  St.  11  ;  5  N.  E.  R.  113,  note  ;  7  Bush  337,  585; 
115  Ind.  474  (17  N.  E.  R.  920);  116  Ind.  78  (18  N.  E.  R.  392);  23 
N.  E.  R.  670;  4  Met.  140.  As  to  liability  of  wife  and  her  estate, 
when  husband  voluntarily  expends  his  means  in  improving  land 
held  in  her  name,  for  the  purpose  of  defrauding  his  creditors,  see 
80  Ind.  303 ;  78  Ky.  643  ;  84  Ala.  375  ;  1 14  Ind.  1 14  (15  N.  E.  R. 
817;  5  Am.  St.  Rep.  593).  One  who  has  his  debt  secured  by 
mortgage  cannot  complain  of  a  voluntary  conveyance,  40  O.  St. 
184-  A  voluntary  conveyance  by  partner  of  his  individual  estate, 
when  the  partnership  property  is  sufficient  to  pay  the  partnership 
debts,  is  valid,  67  Ind.  485.  See,  generally,  on  voluntary  convey- 
ances. Story's  Eq.,§§  353-359;  Warvelle  on  Vendors  62 5--642  ;  2  N. 
E.  R.  394,  396,  note  containing  many  recent  cases  ;  Bump  on  Fraud. 
Con.  279-304;  Wait  on  Fraud.  Con.,  §§  208-223. 
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Sec.  124.    Preference  of  creditors. 

It  is  well  settled  that  a  debtor  in  failing  circumstances  itiay,  if 
the  transaction  is  fair  and  without  fraud,  prefer  one  creditor  to  an- 
other, 19  Ind.  7 ;  93  Ind.  331  ;  97  Ind.  51 ;  33  Vt.  241 ;  121  III.  359 
(12  N.  E..  R.  271);  120  111.  403  (i  I  N.  E.  R.  70);  6  B.  Mon.  254 ;  4 
B.  Mon.  297,  429  and  cases  cited ;  3  B.  Mon.  403 ;  2  N.  E.  R.  515  ; 
80  Ky.  381 ;  103  Ind.  166  (2  N.  E.  R.  579);  108  Ind.  494  (9  N.  E. 
R.  427);  no  Ind.  561  (i  i  N.  E.  R.  488),  and  cases  cited  ;  but  this 
rule  does  not  apply  to  the  statutory  assignment  for  benefit  of 
creditors,  103  Ind.  166  (2  N.  E.  R.  580).  He  may  prefer  a  cred- 
itor by  giving  mortgage  to  him  while  suit  is  pending  by  another 
creditor,  82  Ind.  113  ;  or  he  may  even  use  property  bought  of  one 
creditor  to  pay  another,  79  Ind.  596;  82  Ind.  213.  The  wife  may 
be  a  preferred  creditor,  108  Ind.  494  (9  N.  E.  R.  427);  114  Ind. 
144  (16  N.  E.  R.  130,  note ;  5  Am.  St.  Rep.  605);  no  Ind.  561  (n 
N.  E.  R.  488);  ns  Ind.  474  (17  N.  E.  R.  920,  noie\  and  cases 
cited  ;  94  Ind.  144;  76  Ind.  195  ;  82  Ind.  234;  115  Ind.  595  (18  N. 
E.  R.  172);  40  O.  St.  293;  and  so  may  the  debtor's  children,  71 
Ind.  459.  A  creditor  may  purchase  of  failing  debtor  to  the  ex- 
tent of  his  claim,  5  B.  Mon.  (Ky.)  308,  although  he  may  know 
that  his  purchase  will  work  injury  to  other  creditors,  3.  B.  Mon. 
(Ky.)  554.  The  debtor  may  sell  his  property  to  pay  one  of  his 
creditors,  and  the  knowledge  of  his  purpose  by  vendee  will  not 
vitiate  the  sale,  7  B.  Mon.  364 ;  but  a  deed  was  held  fraudulent 
upon  its  face  which  conveyed  the  debtor's  property,  stating  that 
he  had  more  property  than  was  necessary  to  pay  his  debts,  and  that 
the  conveyance  was  made  to  prevent  a  sacrifice  of  his  property 
and  save  a  residue  for  himself,  80  Ind.  334.  As  to  what  prefer- 
ence of  individual  creditors  will  be  allowed  by  partners,  see  1 19 
Ind.  164  (21  N.  E.  R.  543);  67  Ind.  485.  See,  generally,  as  to  what 
preference  of  creditors  is  allowable,  2  N.  E.  R.  582,  note ;  26  Am. 
Dec.  584-587,  note ;  Warvelle  on  Vendors  617;  Bump  on  Fraud. 
Con.  213-226 ;  Wait  on  Fraud.  Con.,  §§  390-394 ;  5  B.  Mon.  305  ;  7 
J.  J.  M.  523. 

Sec.  125.    Conveyance  of  property  exempt  from  exe- 
cution. 

Property  not  subject  to  execution  may  be  disposed  of  as  tlie 
debtor  sees  fit,  106  Ind.  175  (6  N.  E.  R.  140 ;  55  Am.  Rep.  724); 


CONVEYANCPS.  1 19 

109  Ind.  165  (9  N.  E.  R.  908);  1 16  Ind.  387  (17  N.  E.  R.  605) ;  78 
Ky.  260 ;  3  J.  J.  M.  (Ky.)  291  (20  Am.  Dec.  140) ;  33  Mich.  183  ; 
45  Wis.  340;  44  lo.  614;  28  O.  St.  64;  Wait  on  Fraud.  Con., 
§46;  see  I  Ind.  40;  and  one  having  less  property  than  he  is  en- 
titled to  hold  as  exempt  from  execution  may  invest  it  in  land 
and  have  it  conveyed  to  another,  108  Ind.  123  (9  N.  E.  R.  350, 
note).  The  statute  makes  no  provision  for  exemption  from  claims 
arising  out  of  torts,  Sec.  233.  It  can  hardly  be  said  that  a 
debtor  could  make  a  valid  conveyance  of  property  which  would 
defeat  a  judgment  in  tort.  In  considering  the  reasons  upon 
which  the  rule  allowing  free  alienation  of  exempted  property 
rests,  our  court  said :  "The  doctrine  appears  to  be  well  settled 
that,  when  a  debt  cannot  be  coercively  collected  out  of  prop- 
erty, a  fraudulent  transfer  of  that  property  cannot  be  interfered 
with  by  the  creditor,"  79  Ind.  146.  As  to  debtor's  rights  as 
against  one  having  a  claim,  not  reduced  to  judgment,  which  may 
be  enforced  either  as  contract  or  tort,  in  regard  to  his  exemption, 
there  seems  to  be  no  judicial  expression.  See,  on  subject  of  this 
section,  generally,  2  N.  E.  R.  399,  note  ;  9  N.  E.  R.  352,  note  ; 
20  Am.  Rep.  150,  151,  note;  Bump  on  Fraud.  Con.  268;  Cent. 
Law  Journal,  vol.  6,  pp.  83,  103.     See  Sec.  239. 

Sec.  126.    Force  and  effect  of  fraudulent  conveyances 
upon  parties  thereto. 

Conveyances  and  contracts  to  defraud  creditors,  having  been 
once  executed,  are  binding  upon  the  parties  to  them,  3  Ind.  99 ; 
7  Blk.  67;  21  Ind.  489  (overruled  in  32  Ind.  486,  2  Am.  Rep. 
356);  84  Ind.  306,  337;  108  Ind.  281  (9  N.  E.  R.  356);  108  Ind. 
345  (9  N.  E.  R.  371);  5  J.  J.  M.  (Ky.)  69,  87;  5  T.  B.  Mon.  398 
{17  Am.  Dec.  77);  36  N.  Y.  412;  Story's  Eq.,  §  371  ;  their  heirs, 
2  Ind.  196;  76  Ind.  18 ;  82  Ind.  43;  79  Ind.  381  ;  and  their  legal 
representatives,  54  Ind.  192.  The  grantor  cannot  defeat  such  a 
deed  by  a  subsequent  conveyance,  53  Ind.  348.  The  conveyance 
is  good  against  all  the  world  except  creditors  and  purchasers,  2 
Bibb  (Ky.)  416  (5  Am.  Dec.  622);  90  Ind.  487;  84  Ind.  333;  53 
Ind.  348;  14  B.  Mon.  466;  i  Ohio  469  (13  Am.  Dec.  634);  18 
Ohio  418  ;  9  O.  St.  433.  See  45  Am.  Rep.  437  ;  4  Rich.  497 ;  4 
Rand.  372;  16  Pa.  St.  57;  104  Pa.  St.  222.  Courts  will  not  re- 
lieve the  parties  from  the  burden  inflicted  by  their  own  fraud,  but 
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leave  them  where  it  finds  them,  96  Ind.  507,  and  cases  cited;  59 
Ind.  135  ;  4  Bibb  (Ky.)  70;  10  Bush  525  ;  9  Dana  (Ky.)  318  (35 
Am.  Dec.  138);  16  O.  St.  118;  17  O.  St.  484.  An  exception 
exists  to  this  rule  where  one  of  the  parties  to  the  fraud  exercises 
duress  or  undue  influence  on  the  other,  82  Ky.  565  ;  85  Ky.  160 ; 
and  it  is  said  that,  if  no  fraud  has  been  perpetrated  on  a  creditor, 
then  this  principle  does  not  apply,  and  party  receiving  must  hold 
according  to  the  original  trust,  or  he  must  pay  for  it,  5  Bush 
(Ky.)  47.  Originally,  it  was  held  in  this  State  that  executory 
contracts  made  to  defraud  creditors  could  not  be  enforced  by  the 
parties,  21  Ind.  491  ;  but  this  case  was  overruled  in  32  Ind.  486 
(2  Am.  Rep.  356),  and  the  law  declared  to  be  that  such  contracts 
as  between  the  parties,  and  as  to  all  others  than  creditors,  are 
legal  and  valid,  and  can  be  enforced  as  any  other  contract.  This 
case  was  subsequently  approved  and  followed  in  42  Ind.  471  ;  50 
Ind.  259;  but,  in  a  later  decision,  they  are  doubted  and  criticised. 
See  96  Ind.  506,  and  cases  cited.  Such  executory  contracts  are 
undoubtedly  not  enforceable,  see  9  Dana  (Ky.)  318  (35  Am.  Dec. 
138) ;  36  O.  St.  447;  20  O.  St.  431  (5  Am.  Rep.  664) ;  Bump  on 
Fraud.  Con.  445  ;  Wait  on  Fraud.  Con.,  §  402 ;  50  Cal.  327 ;  30 
Mich.  32;  103  Mass.  325 ;  121  Mass.  561.  What  we  have  so  far 
said  upon  this  subject  has  been  in  the  light  of  the  common  law. 
Rev.  Stat.,  §  2156,  makes  it  a  crime,  subjecting  one  to  fine  and 
imprisonment,  to  execute  a  fraudulent  conveyance.  A  rational 
construction  of  this  statute  must  necessarily  overthrow  the 
decisions  holding  that  executory  contracts,  for  the  purpose  of 
defrauding  creditors,  may  be  enforced  between  the  parties.  For 
how  could  a  court,  while  exercising  its  equity  jurisdiction,  compel 
one  to  execute  a  contract  for  the  making  of  which  it  might  after- 
ward imprison  him  ?  It  has  been  decided,  without  apparent  con- 
sideration or  authority,  that  this  statute  can  in  nowise  affect,  as 
between  the  parties,  an  executed  conveyance  made  for  the  pur- 
pose of  defrauding  creditors,  102  Ind.  118.  The  evident  inten- 
tion of  our  criminal  statute  was  to  absolutely  prevent  the  execu- 
tion of  conveyances  to  defraud  creditors.  The  law  is  well  settled 
that  a  contract  which  is  forbidden  by  the  statute  is  void,  even 
though  the  statute  does  not  so  declare,  but  merely  inflicts  penalty 
for  its  violation,  32  lo.  58;  46  lo.  299;  54  Ala.  150(25  Am.  Rep. 
671-678,  noie);  Greenhood  on  Public. Policy,  207;  Chitty  on  Con. 
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971;  91  Ind.  489;  loi  Ihd.  571  (i  N.  E.  R.  47;  51  Am.  Rep.  768); 
108  Ind.  365  (9  N.  E.  R.  386;  58  Am.  Rep.  40).  See9  Atl.  Rep. 
384;  3  So.  Rep.  674 ;  30  Am.  Rep.  1 06-1 12 ;  67  Am.  Dec.  153.  Pub- 
lic interest  would  be  promoted,  the  guilty  more  often  punished, 
if  all  contracts  made  for  the  purpose  of  defrauding  creditors  were 
treated  as  absolutely  void.  It  is  at  least  an  inconsistency,  even  if 
it  be  sometimes  a  punishment,  that  a  crime  should  ever  create  a 
substantial  right. 

Sec.  127.    Setting  aside.  Pleading,  Parties  and  Prac- 
tice. 

The  conveyance  being  void  as  to  creditors,  the  fraudulent  trans- 
feree is  regarded  as  a  trustee,  holding  the  funds  for  the  creditors, 
22  Ind.  Ill;  1 14 Ind.  114  (15  N.  E.  R.  817;  5  Am. St.  Rep.  593); 
114  Ind.  458  (16  N.  E.  R.  179);  116  Ind.  387  (17  N.  E.  R.  602;  19 
N.  E.  R.  156);  10  Ohio  230  (36  Am.  Dec.  85);  but,  in  the  last  case 
cited,  it  was  held  that  if  he  had  restored  the  property  at  the  time 
or  before  the  bill  was  filed,  he  was  not  liable  as  such  trustee.  The 
complaint  must  show  one  to  be  a  creditor,  54  Ind.  374 ;  that  he 
has  been  injured  by  the  alleged  fraudulent  conveyance,  82  Ind. 
62,  and  that  a  benefit  would  result  from  the  setting  aside  of  the 
conveyance,  114  Ind.  229(16  N.  E.  R.  527),  and  cases  cited.  He 
must  have  a  right  of  action  when  the  conveyance  was  executed, 
and  also  at  the  time  of  bringing  his  suit,  83  Ind.  528.  If  the 
plaintiff  is  shown  to  be  a  creditor  it  is  sufficient  to  allege  that  the 
conveyance  was  made  "  to  hinder,  delay  and  defraud  "  creditors, 
without  alleging  that  it  was  made  to  defraud  the  plaintiff,  29  Ind. 
209.  It  is  not  necessary  to  set  out  copy  of  deed,  87  Ind.  25  ;  ^^  Ind. 
537 ;  85  Ind.  287 ;  nor  to  aver  the  value  of  the  property,  73  Ind.  ' 
473.  It  is  not  necessary  that  a  creditor  reduce  his  claim  to  judg- 
ment before  bringing  suit  to  avoid  the  conveyance,  102  Ind.  234 
(1  N.  E.  R.  476);  1 16  Ind.  387  (19  N.  E.  R.  157),  and  cases  cited  ; 
but  an  averment  of  execution  issued  on  judgment  and  return  of 
nulla  bona  is  sufficient,  72  Ind.  54,  and  cases  cited.  In  Kentucky, 
the  creditor  is  required  to  have  a  judgment  and  execution  with 
return  of  nulla  bona^  79  Ky.  242  ;  86  Ky.  206(5  S.  W.  570);  80  Ky. 
212  ;  7  Dana  495  ;  4T.  B.  Mon.  581.  As  to  the  necessary  averments 
in  complaint  as  to  insolvency  of  the  debtor,  see  Sec.  122.  For 
pleading  and  practice  where  creditor  of  deceased  debtor  seeks  to 
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set  aside  his  fraudulent  conveyance,  see  60  Ind.  245  ;  93  Ind.  64, 
381,  and  cases  cited ;  4  Ind.  546;  90  Ind.  509;  94  Id.  268 ;  118  Id. 
91  (20  N.  E.  R.  646);  and  also  Sec.  243.  For  complaint  in  case  of 
creditors  of  partners  seeking  to  set  aside  conveyance  by  partner  of 
his  individual  property,  see  114  Ind.  229  (16  N.  E.  R*  524);  67 
Ind.  485.  Several  creditors  mJty  unite,  79  Ind.  208 ;  loi  N.  Y. 
344  (4  N.  E.  R.  734).  As  to  parties  defendant,  see  ^^  Ind.  539 ; 
Bump  on  Fraud.  Con.  522  ;  Wait  on  Fraud.  Con.,  §  132.  Notice 
may  be  given  by  publication,  102  Ind.  223  (52  Am.  Rep.  662).  As 
to  necessary  description  of  property,  53  Ind.  279.  For  further 
consideration  of  subject  of  complaint  in  such  cases,  see  Thornton 
and  Ballards*  Code,  §  338,  note  32  ;  120  Ind.  511  (22  N.  E.  R.  666.) 
The  statute  of  limitations  runs  in  six  years,  Thornton  &  Ballards' 
Code,  §  292  (4);  33  Ind.  452.  See  55  Ind.  525  ;  63  Ind.  91  ;  66  Ind. 
383  ;  84  Ky.  420  (i  S.  W.  Rep.  667);  84  Ky.  482  (i  S.  W.  R.  822). 
As  to  sufficiency  of  answer,  see  52  Ind.  312 ;  85  Ind.  376;  85  Ky. 
56  (2  S.  W.  R.  559).  The  defendant  may  by  counter-claim  assert 
his  title  and  recover  possession,  84  Ind.  306,  and  cases  cited.  It 
must  be  tried  by  the  court,  86  Ind.  279  ;  87  Ind.  262  ;  102  Ind.  243 
(i  N.  E.  R.  476;  52  Am.  Rep.  662);  115  Ind.  480  (16  N.  E.  R.812). 
The  bankrupt  act  gave  the  assignee  in  bankruptcy  the  authority 
to  set  aside  fraudulent  conveyances,  and  the  creditor  could  not, 
during  the  bankruptcy  proceedings,  87  Ind.  299.  It  is  held  in  Ken- 
tucky that  a  debtor,  having  made  a  fraudulent  conveyance,  the 
right  of  a  creditor  to  set  it  aside  is  not  taken  away  by  the  debtor 
subsequently  making  an  assignment  for  the  benefit  of  all  his  credit- 
ors, I  Duvall  164.  See,  generally,  on  the  subject  of  this  section, . 
Bump  on  Fraud.  Con.  505-537;  Wait  on  Fraud.  Con.,  §§  51,  72. 

Sec.  128.   Proof  required  to  set  aside  conveyance. 

The  question  of  fraudulent  intent,  in  all  cases 
arising  under  the  provisions  of  this  Act,  shall  be 
deemed  a  question  of  fact ;  nor  shall  any  conveyance 
or  charge  be  adjudged  fraudulent  as  against  credit- 
ors or  purchasers,  solely  on  the  ground  that  it  was 
not  founded  on  a  valuable  consideration.  (R.  S. 
4924.     In  force  May  6, 1853.) 
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Under  this  section,  the  mere  showing  that  a  conveyance  was 
voluntary  does  not  render  it  fraudulent,  41  Ind.  456;  83  Ind.  71  ; 
82  Ind.  43  ;  5 1  Ind.  336 ;  53  Ind.  6  ;  9  O.  St.  430.  See  Sees.  122, 
123.  It  is  the  intent  which  makes  the  fraud,  2  Bush  (Ky.)  70  (92 
Am.  Dec.  475).  See  Wait  on  Fraud.  Con.,  §  8,  and  that  of  the 
time  of  executing  the  instrument,  99  Ind.  388,  and  cases  cited. 
It  must  be  shown  that  both  the  grantor  and  grantee  participated 
in  the  fraud,  41  Ind.  456;  i  Ind.  363  (50  Am.  Dec.  470);  57  Ind. 
374;  7  Blkf.  399;  20  Ind.  297;  34  Ind.  249;  33  Ind.  546;  29  Ind. 
123;  39  Ind.  171  ;  120  111.  403  (11  N.  E.  R.  70);  114  Ind.  229 
(16  N.  E.  524,  note)\  but  it  is  held,  in  the  last  case  cited,  that 
where  the  conveyance  is  set  aside  on  account  of  other  facts  than 
the  vendee's  participation  in  the  fraud,  his  interest,  will  be  pro- 
tected next  to  creditor's.  The  question  of  fraudulent  intent  is  one 
of  fact,  81  Ind.  336  ;  83  Ind.  71,  529  ;  93  Ind.  63  ;  1 16  Ind.  387  (17 
N.  E.  R.  605);  119  Ind.  427  (21  N.  E.  R.  1086);  109  Ind.  514 
(10  N.  E.  R.  306);  87  Ind.  554;  J7  Ind.  383;  76  Ind.  590;  51 
Ind.  336;  4  Ind.  388;  22  Ind.  139;  99  Ind.  550;  7  B.  Mon. 
357  (46  Ajn.  Dec.  519);  146  Mass.  66  (14  N.  E.  R.  943) ;  76  Ind. 
591.  It  will  not  be  presumed,  6  Ind.  176;  51  Ind.  336;  53  Ind. 
6;  70  Ind.  152;  80  Ind.  231;  see  102  Ind.  115;  and  the  court 
cannot  instruct  the  jury  that  it  may  be  inferred  from  certain  facts 
and  circumstances,  57  Ind.  276;  27  Ind.  29;  90  Ind.  282;  yj 
Ind.  513.  It  must  be  proven  as  any  other  fact,  116  Ind.  387  (17 
N.  E.  R.  602  ;  19  N.  E.  R.  156)  ;  and  the  same  degree  of  proof  is 
required  as  in  other  cases,  10  Bush  (Ky.)  519.  Where  judgment 
rests  upon  special  finding,  the  finding  must  find  the  fraud  as  a 
matter  of  fact,  83  Ind.  533  ;  115  Ind.  560  (18  N.  E.  R.  39);  23  N. 
E,  R.  147,  and  cases  cited.  The  burden  of  pcoof  is  on  the  party 
attacking  the  conveyance,  93  Ind.  380,  and  cases  cited  ;  88  Ind. 
288;  12  Ind.  64;  10  B.  Mon.  (Ky.)  213;  15  Ohio  600.  Where 
the  conveyance  is  based  on  a  valuable  consideration,  it  must  be 
made  to  appear  that  the  grantee  knew  of  his  grantor's  fraudulent 
intent,  12  B.  Mon.  (Ky.)  38  ;  89  Ind.  318;  93  Ind.  64;  117  Ind. 
232  (20  N.  E.  R.  139,  note)y  and  cases  cited ;  but  such  is  not  the 
case  where  the  conveyance  is  without  a  valuable  consideration, 
73  Ind.  93 ;  93  Ind.  64  ;  92  Ind.  343;  87  Ind.  25  ;  83  Ind.  67;  84  Ind. 
380;  79  Ind.  430;  50  Irid.  213;  22  N.  E.  R.  881.  Full  consider- 
ation is  no   protection  to  one   participating  in   the   fraudulent 
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Intent,  89  Ind.  117;  83  Ind.  157;  29  Ind.  208;  3  Ind.  574  (56 
Am.  Dec.  537) ;  i  Ind.  236;  loi  N.  Y.  226  (4  N.  E.  R.  53i)>  and 
cases  cited ;  but  the  payment  of  a  fair  consideration  affords  strong 
evidence  of  the  good  faith  of  the  transaction,  and  clear  evidence 
is  required  to  overcome  it,  103  N.  Y.  125  (8  N.  E.  R.  367);  8  Ind. 
44;  7  B.  Mon.  (Ky.)  358  (46  Am.  Dec.  519).  In  Kentucky  it  was 
held  that  an  attorney  taking  a  conveyance  from  his  client  to 
defraud  creditors  was  chargeable  with  notice  of  corrupt  intent, 
80  Ky.  430.  If  the  conveyance  is  made  to  an  innocent  grantee  for 
valuable  consideration,  and  he  be  notified  of  his  grantor's  fraudu- 
lent purpose,  before  the  payment  of  purchase-money,  he  is 
chargeable  with  notice  to  that  extent,  97  Ind.  287 ;  no  Ind.  390 
(i  1  N.  E.  R.  463) ;  26  Ind.  83  ;  36  Ind.  7  ;  7  Blkf.  400;  but  this 
rule  does  not  apply  where  the  promise  is  to  pay  the  consideration 
to  a  third  party,  or  where  nothing  is  due  vendor,  97  Ind.  287, 
The  evidence  to  overcome  the  presumption  of  good  faith  need 
not  be  direct  and  positive.  It  is  sufficient  if  circumstances  supply 
the  grounds  of  legitimate  inference,  115  Ind.  595  (18  N.  E.  R. 
172) ;  Sneed  (Ky.)  12  (2  Am.  Dec.  703).  See  8  Wall.  362  ;  49  111. 
62;  43  Barb.  448;  23  How.  (U.  S.)  172.  As  to  competency  of 
witnesses  and  the  particular  facts  and  circumstances  which  may 
be  given  in  evidence,  see  16  Ind,  yi  ;  36  Ind.  7;  8  Ind.  44;  94 
Ind.  145  ;  99  Ind.  443  ;  101  Ind.  254.  The  parties  may  testify 
as  to  their  intent ;  90  Ind.  281.  The  financial  condition  of  the 
debtor  may  be  shown,  106  Ind.  38  (5  N^  E.  R.  743).  His  sworn 
tax-lists  are  admissible.  78  Ind.  371 ;  115  Ind.  480  (16  N.  E.  R. 
812).  As  to  when  his  admissions  and  declarations  concerning 
the  conveyance  are  admissible,  see  78  Ind.  371  ;  83  Ind.  157; 
no  Ind.  390  (n  N.  E.  R.  465) ;  99  N.  Y.  168  (i  N.  E.  R.  606)  ; 
ni  N.  Y.  278  (18  N.  E.  R.  732;  7  Am.  St.  741);  i  Met.  (Ky.) 
397  (71  Am.  Dec.  482).  The  mere  retention  of  property  con- 
veyed by  the  debtor  is  not  of  itself  sufficient  evidence  of  fraud, 
93  Ind.  381  ;  88  Ind.  3n  ;  3  Ohio  527;  3  Dana  (Ky.)  503  (28 
Am.  Dec.  94);  see  i  Met.  (Ky.)  397  (71  Am.  Dec.  482).  Particu- 
lar  facts  must  necessarily  govern  every  case.  See,  generally,  as 
to  what  showing  is  sufficient  to  establish  fraud  in  such  cases,  12 
Ind.  64;  17  Ind.  221  ;  19  Ind.  7;  88  Ind.  289;  99  Ind.  443;  21 
Ind.  355;  35  Ind.  170(9  Am.  Rep.  676);  42  Ind.  375  (13  Am. 
Rep.  366) ;  83  Ky.   322,  336 ;  2  Bush  70  (92  Am.  Dec.  475) ;  2 
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Bush  415)  ;  I  Met.  (Ky.)  397  (71  Am.  Dec.  482) ;  3  B.  Mon.  298 ; 
Sneed  (Ky.)  12  (2  Am.  Dec.  703);  3  Ohio  527;  i  Id.  321  ;  99 
N.  Y.  168  (1  N.  E.  R.  606) ;  102  N.  Y.  38  (6  N.  E.  R.  259,  noiey. 
142  Mass.  17  (16  N.  E.  R.  826,  note)-,  143  Mass.  365  (9  N.  E.  R. 
791);  120  111;  403  (11  N.  E.  R.  70);  123  111.  253  (13  N.  E.  R. 
850);  115  111.  650  (5  N.  E.  R.  109,  note)\  115  111.  275  (6  N.  E.  R. 
409);  115  111.  264(3  N.  E.  R.  512);  113111.251(1  N.  E.  R.  909); 
2  N.  E.  R.  392-399,  note  collating  and  citing  numerous  cases ;  55 
Am.  Dec.  411-415,  note;  Bump  on  Fraud.  Con.,  chap.  23;  on 
Evidence,  pp.  538-565. 


Sec.  129.    Effect  of  setting  aside  fraudiilent  convey- 


i  ance. 


I 


Creditors  who  are  not  parties  are  not  affected  by  the  judg- 
ment, loi  N.  Y.  344  (4  N.  E.  R.  734);  41  lo.  585.  It  is  binding 
on  heirs,  24  O.  St.  455  ;  and  is  conclusive  as  to  the  amount  of  the 
debt,  24  O.  St.  437.  In  Kentucky,  it  is  held  that  the  suit  to  set 
aside  gives  the  creditor  a  lien  on  the  lands  in  controversy,  and 
purchaser  s  pending  litigation  takes  subject  to  the  result,  5  T.  B. 
Mon.  73;  nor  can  this  lien  be  defeated  by  reconveyance  by 
fraudulent  grantee,  i  Lit.  302  (13  Am.  Dec.  239).  A  fraudulent 
conveyance  does  not  enlarge  the  rights  of  creditors.  When  set 
aside,  they  stand  just  as  if  no  conveyance  had  been  made,  1 1 
Bush  (Ky.)  4;  Wait  on  Fraud.  Con.,  §  46.  The  right  to  exemp- 
tion or  homestead  is  not  lost :  see  i  Dillon  C.  C.  49 ;  68  N.  C.  494 ; 
6Bissell  III;  6  Cent.  L.  J.  83,  103;  11  Bush  4;  115  111.  650(5 
N.  E.  R.  109) ;  nor  does  a  wife  lose  her  inchoate  rights  or  right 
of  dower  by  joining  in  a  fraudulent  conveyance,  11  Bush  4;  89 
Ind.  220,  and  cases  cited;  8  Bush  28 ;  6  Bush  81  ;  2  Bush  70  (92 
Am.  Dec.  475).  The  vendee,  when  not  tainted  with  the  fraud, 
may  sometimes  claim  restitution,  7  Bush  217.  See  also  i  Met. 
(Ky.)  398 ;  16  Hun  (N.  Y.)  171  ;  11  Paige  (N.  Y.)  495  ;  i  Johns. 
Ch.  478 ;  47  Conn.  508 ;  26  O.  St.  298 ;  52  Wis.  443.  As  to 
grantee's  rights  for  accounting  for  taxes  and  improvements  of  the 
property,  see  113  N.  Y.  485  (21  N.  E.  R.  392;  10  Am.  St.  Rep. 
495);  Bump  on  Fraud.  Con.  575.  Lands  fraudulently  conveyed 
being  liable  to  execution  and  sale  without  a  proceeding  to  set 
aside  the  conveyance,  Sec.  195  ;  97  Ind.  216,  465,  it  has  been 
held  that  the  creditor  avoiding  the  conveyance  .gains  no  priority 
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for  his  claim,  but  merely  reclaims  a  fund  which  may  be  used  to 
satisfy  all  of  the  creditors,  84  Ind.  41 1  ;  90  Ind.  508 ;  93  Ind.  62 ; 
94  Ind.  270.  See  2  Ind.  189,  642;  12  Ind.  504;  38  O.St.  76;  4 
Ind.  389;  3  How.  Pr.  185  ;  19  N.  Y.  369;  46  111,  276;  2  Wall.  237. 

Sec.  130.    Fraud  of  purchaser. 

Every  conveyance  of  any  estate  in  lands,  and 
charge,  trust,  limitation  of  use  or  uses  upon  or  in 
any  lands,  made  or  created  with  the  intent  to  de- 
fraud prior  or  subsequent  purchasers,  for  a  valuable 
consideration,  of  the  same  lands,  as  against  such 
purchasers  for  a  valuable  consideration,  shall  be 
void. 

No  such  conveyance,  charge,  estate,  interest,  use 
or  trust,  otherwise  valid,  shall  be  deemed  fraudulent 
in  favor  of  a  subsequent  purchaser,  who  shall  have 
actual  or  legal  notice  thereof  at  the  time  of  his  pur- 
chase, unless  it  shall  appear  that  the  grantee  in  such 
conveyance,  or  the  person  to  be  benefited  by  such 
charge,  estate,  interest,  use  or  trust,  was  privy  to  the 
fraud  intended.  (R.  S.  4915,  4916.  In  force  May 
6,  1853.) 

See  6  Blk.  193  ;  38  Ind.  393.  The  conveyance  is  good  against 
subsequent  purchaser  with  notice,  7  Blkf.  486;  3  Met.  (Ky.)  450. 
Notwithstanding  the  strict  rule  of  Sec.  128,  in  respect  to  fraudu- 
lent intent  being  a  question  of  fact,  it  is  held  that  a  conveyance 
having  been  shown  to  have  been  made  with  intent  to  defraud 
creditors,  the  court  may  presume  that  it  affected  a  bona  fide  pur- 
chaser,  102  Ind.  115. 

Sec.  131.   Innocent  purchajsers. 

The  provisions  of  this  Act  (Sees.  11 9-1 33)  shall 
not  be  construed  to  affect  the  title  of  a  purchaser  for 
a  valuable  consideration,  unless  it  shall  appear  that 
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such  purchaser  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor  or  assignor,  or 
of  the  fraud  rendering  void  the  title  of  such  grantor 
or  assignor.     (R.  S.  4923;    In  force  May  6,  1853.) 

A  purchaser  for  valuable  consideration,  without  notice  of  fraud, 
holds  as  against  creditors,  12  Ind.  65  ;  20  Ind.  297 ;  34  Ind.  249; 
72  Ind.  505  ;  7  Blk.  67  (39  Am.  Dec.  453);  81  Ky.  561.  See  19 
N.  Y.  417;  24  N.  Y.  516;  131  Mass.  200;  102  Ind.  115;  38  O. 
St.  76;  Wait  on  Fraud.  Con.,  §§  369-389*;  Bump  oh  Fraud.  Con., 
474-483 ;  Bona  fide  Purchaser,  Sec.  746;  Purging  Equities,  Sec.  754. 

Sec.  132.   Power  of  reYocation,  when  fraudiilent  as  to 

creditors  and  purchasers. 

• 

Every  conveyance  or  charge  of  or  upon  any  estate 
containing  any  provision  for  revocation  at  the  will 
of  the  grantor  shall  be  void  as  against  subsequent 
purchasers  from  such  grantor,  for  a  valuable  consid- 
eration, of  any  estate  or  interest  so  liable  to  be  re- 
voked, although  the  same  may  not  be  expressly 
revoked. 

Where  a  power  to  revoke  a  conveyance  of  any 
interest  in  lands,  and  to  reconvey  the  same,  shall  be 
given  to  any  person  other  than  the  grantor  in  such 
conveyance,  and  such  person  shall  thereafter  convey 
such  interest  to  a  purchaser  for  a  valuable  consider- 
ation, such  subsequent  conveyance  shall  be  valid. 

If  a  conveyance  to  a  purchaser  under  either  of  the 
last  two  preceding  sections  shall  be  made  before  the 
person  making  the  same  shall  be  entitled  to  execute 
his  power  of  revocation,  it  shall  be  valid  from  the 
time  the  power  of  revocation  shall  vest  in  such 
person. 
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A  grantor  of  lands  reserving  an  absolute  power  of 
revocation  shall  be  deemed  an  absolute  owner,  as 
regards  creditors  and  purchasers.  (R.  S.  4917,  4919 
and  2982.     In  force  May  6,  1853.) 

These  sections  substantially  enact  the  common  law,  17  Ala. 
554;  2  Johns.  565;  15  Johns.  571.  A  deed  reserving  to  grantor 
the  right  to  sell  and  convey  without  grantee's  consent  may  be 
avoided,  24  Miss.  io6;  42  N.  H.  510;  69  Mo.  436;  6  Wall.  78; 
but  a  mere  parol  agreement  that  the  grantor  may  repurchase  the 
property  does  not  vitiate  the  transfer,  3  Ohio  527.  See  14  N.  H, 
61 ;  16  N.  H.  362 ;  see  85  Ky.  403  (3  S.  W.  R.  794). 

Sec.  133.    Voidable  as  to  heirs,  and  legal  representa- 
tives. 

Every  conveyance,  charge,  instrument,  act,  or 
proceeding,  declared  by  the  provisions  of  this  Act  to 
be  void  as  against  creditors  or  purchasers,  shall  be 
void  against  the  heirs,  personal  representatives,  or 
assignees  of  such  creditors  or  purchasers.  (R.  S. 
4922.     In  force  May  6,  1853.) 

Whoever  may  become  the  owner  of  the  debt  can  enforce  it 
i^inst  the  property,  Bump  on  Fraud.  Con.  487,  c.  52  Me.  343, 
and  other  cases. 


CHAPTER  V. 

MORTGAGES. 

Sec.  134.    Definition  and  nature  of. 

A  MORTGAGE  is  a  conveyance  of  land  as  a  security,  i  Pet.  441, 
or,  in  the  language  of  Kent,  **  it  is  a  conveyance  of  an  estate,  by 
way  of  pledge  for  the  security  of  debt,  and  to  become  void  on 
the  payment  of  it,"  4  Kent  Com.  135.  An  attempt  to  make  a 
precise  definition  has  been  regarded  dangerous,  11  Ad.  &  El. 
307,  314;  but  see,  generally,  for  various  definitions  and  explana- 
tions of  the  term,  1 1  O.  St.  234 ;  i  Wash.  Real  Prop.  475 ;  2 
Mass.  493;  I  N.  H.  39;  II  N.  H.  571 ;  44  Maine  286;  37  Vt. 
169;  12  Bush  (Ky.)  674 ;  14  Bush  788;  22  Ind.  466;  i  Ind.  83 ; 
2  Cush.  294.  In  many  of  the  States  it  is  not  now  regarded  as  a 
conveyance,  but  a  mere  security  for  the  payment  of  money,  pass- 
ing no  estate  in  the  land,  see  9  Cal.  365  ;  12  Bush  (Ky.)  704;  14 
Id  788;  21  Wall.  294;  104  U.  S.  440;  2  Cal.  685  ;  56  Ga.  268; 
25  Kan.  159.  In  this  State,  the  common-law  doctrine  that  the 
legal  estate  vested  in  the  mortgagee  was  for  a  time  adhered  to,  7 
Blkf.  210;  but  it  is  now  settled  that  a  mortgage  is  but  a  lien  on 
the  land  as  security  for  the  debt,  and  the  legal  title  remains  in 
the  mortgagor  subject  to  the  lien,  32  Ind.  513  ;  5  Ind.  393 ;  7  Ind. 
213;  22  Ind.  160 ;  22  Ind.  160;  27  Ind.  472;  84  Ind.  556;  but  it 
is  held,  notwithstanding  this  general  rule,  that  the  mortgagee 
does  take  an  interest  in  the  land  itself,  109  Ind.  iii  (10  N.  E.  R. 
89;  58  Am.  Rep.  414);  83  Ind.  498;  84  Ind.  i.  For  full  discus- 
sion of  the  ancient  common-law  doctrine  of  mortgages  and  the 
modern  view  of  them,  see  124  111.  32  (14  N.  E.  R.  863 ;  7  Am.  St. 
Rep-  330;  Jones  on  Mortgages,  §§  1-59;  Story's  Eq.,  §§  1004^ 
1035.  1 1  B.  Mon.  (Ky.)  22  ;  17  Id.  284  ;  i  Met.  (Ky.)  668.  Dis- 
tinction between  a  mortgage  and  a  judgment,  109  Ind.  in  (lo 
N.  E.  R.  89 ;  58  Am.  Rep.  414).  The  covenants  in  a  mortgage  ex- 
tend to  after-acquired  title,  98  Ind.  257.  A  mortgage  by  deposit 
of  title-deeds  does  not  prevail  to  any  great  extent  in  this  country, 
8  B.  Mon.  437 ;  3  Pa.  St.  233 ;  25  Miss.  58 ;  Story's  Eq.,  §  1020. 
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Sec.  135.    Mortgagor  and  his  interest. 

He  who  gives  the  mortgage  is  called  the  mortgagor,  Boone  on 
Real  Prop.,  §  215;  Andersons  Law  Diet.  Any  interest  in  lands 
which  may  be  sold  or  conveyed  may  be  mortgaged,  6  Blkf.  238 ; 
4  Kent  Com.  144;  11  N.J.  Eq.  539;  44  Vt.  294;  96  Ind.  270. 
An  heir's  undivided  interest  in  property  directed  to  be  sold  and 
apportioned  was  held  to  be  mortgagable,  34  O.  St.  371  ;  but 
where  tenants  in  common  held  under  a  will  providing  that  the 
share  of  any  of  them  dying  without  issue  should  pass  to  the  sur- 
vivors, a  mortgage  executed  by  one  on  his  interest,  who  after- 
wards died  without  issue,  was  held  not  to  be  enforceable,  22  O. 
St.  255  ;  see  17  O.  St.  166.  See,  generally,  on  what  property  is 
subject  to  mortgage,  Jones  on  Mortgages,  §§  136,  161 ;  Tiedeman 
on  Real  Prop.,  §  312  ;  Boone  on  Real  Prop.,  §  221.  Any  owner 
of  a  mortgagable  interest  in  real  estate,  who  has  the  legal  ca- 
pacity to  act  for  himself,  may  make  a  mortgage,  ^^  Pa.  St.  134; 
Jones  on  Mort.,  §  102.  As  to  mortgage  by  married  woman,  see 
Sec.  407 ;  Executors  and  Administrators,  Sec.  267  ;  Corporations, 
Sec.  -1 36.  With  the  exception  of  the  lien  created  in  favor  of  the 
mortgagee,  the  mortgagor  is  in  ^ery  sense  the  owner  of  the  land, 
and  is  entitled  to  exercise  all  the  rights  of  such,  Jones  on  Mort., 
§§  1I9  13  ;  see  32  Ind.  513,  and  cases  cited ;  Boone  on  Real  Prop., 
§  227.  He  has  an  insurable  interest,  103  U.  S.  25  ;  43  111.  327  ;  57 
111.  354.  As  to  policies  made  payable  to  mortgagee  see  6  Daley 
(N.  Y.)  541 ;  17  N.  Y.  391  ;  8  Cush.  133;  43  N.  Y.  389;  122  Mass. 
165;  112  Ind.  535  ;(i3  N.  E.  R.  683;  2  Am.  St.  Rep.  219).  As  to 
his  right  to  possession,  see  Sec.  138.  A  mortgagor  is  estopped  to 
deny  the  title  claimed  by  him  as  such  in  the  execution  of  the 
mortgage,  79  Ind.  176;  57  N.  Y.  79;  58  Ga.  178;  108  Mass.  87; 
and  his  grantee  is  likewise  estopped,  40  O.  St.  445.  See  Estoppel, 
Sec.  45  Am.  Dec.  392-394,  note.  As  to  enjoining  waste  by 
mortgagor,  see  Jones  on  Mort.,  §§  684,  698;  2  Me.  176 ;  11  Barb. 
194;  Story's  Eq.,  §  915. 

Sec.  136.    Corporations,  power  to  mortgage. 

Every  railroad,  plank-road,  macadamized,  and 
turnpike-road  company,  all  companies  for  the  manu- 
facture of  railroad  or  other  iron,  and  any  company 
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for  the  manufacture  of  gas  to  supply  light  for  any 
city,  town,  or  village,  and  bridge  companies  organ- 
ized under  the  laws  of  this  State,  heretofore  incor- 
porated or  hereafter  to  be  incorporated  within  this 
State,  shall  have .  full  power  and  authority,  from 
time  to  time,  to  borrow  money  upon  its  own  credit, 
at  any  rate  of  interest  per  annum,  not  exceeding  the 
legal  rate  of  interest  allowed  by  the  law  of  the  State 
where  the  loans  may  be  negotiated  or  the  money 
borrowed,  to  be  agreed  upon  between  the  parties, 
for  the  sole  jpurpose  of  constructing  its  road  and 
furnishing  material  therefor,  and  for  the  purpose  of 
enabling  such  manufacturing  company  to  put  their 
mills  in  operation  and  to  carry  on  such  manufac- 
turing business  with  all  necessary  machinery  and 
fixtures  necessary  to  carry  on  the  operations  of  such 
company;  and  as  an  evidence  of  such  loans,  or  for 
the  purchase  of  materials  and  necessary  machinery 
on  time,  may  issue  its  corporate  bonds  or  promis- 
sory notes;  and  to  secure  the  repayment  thereof, 
with  the  interest  which  shall  accrue,  may  mortgage 
its  road,  income,  mills,  real  estate,  and  other  prop- 
erty; and  may,  by  its  president  or  other  officers  or 
agents,  sell,  dispose  of,  or  negotiate  such  bonds, 
notes,  or  the  stock  of  such  company,  at  such  times 
and  at  such  places,  either  within  or  without  this 
State,  and  at  such  rates  and  for  such  prices,  as  in  the 
opinion  of  such  company  will  best  advance  its  inter- 
ests.    (R.  S.  3019.     In  force  Feb.  14,  1859.) 

For  reference   to  various  statutes   prescribing  the  powers  of 
corporations  in   respect  to  real  estate,  see  sec.  8.     The  statute 
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here  set  out  was  evidently  enacted  for  the  purpose  of  enabling 
the  corporations  mentioned  to  complete  their  roads  or  machinery' 
by  borrowing  money,  and  securing  the  same  by  mortgage,  45 
Ind.  242.  The  provision  that  the  power  to  borrow  money  shall  be 
for  the  "  sole  purpose  "  mentioned,  doubtless  inhibits  the  exercise 
of  this  privilege  for  any  other  purpose.  Although,  in  the  case 
cited  suprUy  the  court  seemed  to  uphold  the  execution  of  mortgage 
by  a  turnpike  company  on  a  part  of  its  road  to  secure  the  pay- 
ment of  money  due  a  contractor  for  constructing  it,  on  account 
of  this  statute,  yet  such  a  holding  was  not  necessary,  because,  at 
common  law  **  a  corporation  has  the  power  to  mortgage  its  real 
estate  as  an  incident  to  the  power  to  acquire  and  hold  it,  and  to 
make  contracts  in  regard  to  it,  when  the  power  is  not  expressly 
denied,  and  is  not  inconsistent  with  the  public  obligations  of  the 
corporation,"  Jones  on  Mort.,  §  124,  c.  80  111.  263  ;  15  N.  Y.  9;  44 
la.  239;  Angell  and  Ames  on  Cor.  153;  see  Boone  on  Cor.,  §§  40, 
'77»  275.  It  was  held,  under  statute  of  June  17th,  1852  (R.  S. 
1876,  vol.  I,  p.  838),  providing  for  the  organization  and  incorpora- 
tion of  churches,  societies,  etc.,  in  which  no  special  power  to  mort- 
gage lands  held  is  conferred,  except  that  the  trustees  constitute  a 
coq^oration  with  corporate  powers,  that  mortgage  executed  by  a 
church  which  is  incorporated  was  enforceable,  61  Ind.  511  ;  sec 
31  O.  St.  116;  23  Am.  Dec.  740-748,  note ;  65  Ind.  176.  If  the 
statute  makes  provisions  they  should  be  followed,  15  Ind.  459- 
See  Conveyances,  Corporations. 


Sec.  137.   Mortgagee  and  his  interest. 

The  law  of  mortgages  is,  like  that  of  deeds,  more  liberal  in  re- 
spect to  taking  than  to  making.  An  infant  or  married  woman 
may  take  a  mortgage,  12  Mass.  16 ;  no  Mass.  331  ;  12  Bush  (Ky.) 
459.  So  may  a  corporation,  if  the  statute  docs  not  prohibit, 
and  it  be  for  the  furtherance  of  the  objects  for  which  it  was  cre- 
ated, 18  Ind.  13;  65  Ind.  176;  Boone  on  Cor.,  §  182;  Jones  on 
Mort.,  §  134  ;  and  even  an  alien  may  hold  and  enforce  a  mortgage, 
9  Wheat.  489.  A  national  bank  may  take  a  mortgage,  45  O.  St, 
168  (12  N.  E.  R.  439),  and  cases  cited;  see  70  Ind.  106.  The  mort- 
gagee cannot  incumber  the  property,  11  B.  Mon.  (Ky.)  331.  He 
has  an  interest  which  may  be  protected  by  the  courts,  107  Ind. 
248  (6N.  E.  R.  357);  109  Ind.  411  (10  N.  E.  R.  89;  58  Am.  Rep. 
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414);  and  in  the  last  case  cited  it  was  held  that,  where  the  mort- 
gaged premises  were  condemned  and  taken  for  public  use,  the 
mortgagee  was  entitled  to  damages  given  under  the  statute  of 
eminent  domain,  and  that  his  interest  was  such  as  to  make  him 
an  "owner"  within  the  meaning  of  the  statute  governing  such  pro- 
ceedings. In  general,  the  mortgagee  is  entitled  to  the  damages 
for  a  permanent  injury  to  the  land  impairing  the  value  of  his  se- 
curity, 141  Mass.  361  (5  N.  E.  R.  826).  Where  there  are  several 
mortgagees,  some  of  whom  have  appropriated  the  mortgaged 
property  to  their  own  use,  they  will  be  held  to  an  accounting  with 
the  others,  1 1  B.  Mon.  336.  As  to  accounting  between  mortgagor 
and  mortgagee,  see  Tiedeman  on  Real  Prop.,  §§  353-357;  Jones  on 
Mortgages,  §§  1 1 14-1 143.  A  mortgagee  is  estopped  to  deny  his 
mortgagor's  title,  7  Ind.  107  (63  Am.  Dec.  616);  8  Ohio  530.  The 
rights  of  mortaga^  and  his  assignee  pass  to  their  administrators 
or  executors,  R.  S.  2264,  2265. 

Sec.  138.   Possession  of  premises. 

Unless  a  mortgage  specially  provide  that  the 
mortgagee  shall  have  possession  of  the  mortgaged 
premises,  he  shall  not  be  entitled  to  the  same.  (R. 
S.  1086.     In  force  May  6,  1853.) 

See  R.  S.,  §  2266,  At  common  law  the  mortgagee  had  the 
right  to  the  immediate  possession  of  the  premises,  7  Blkf.  i,  and 
cases  cited;  Boone  on  Real  Prop.,  §  217.  Under  this  statute 
the  mortgagee  has  no  rights  as  to  possession  until  after  the  fore- 
closure, 8  Blkf.  428;  19  Ind.  334.  See  36  Ind.  34;  88  Ind.  444. 
This  statute  does  not  apply  to  mortgages  of  personal  property, 
46  Ind.  595.  The  mortgagee's  right  to  possession  may  some- 
times be  implied  from  the  purposes  and  object  of  the  mortgage , 
Tiedeman  on  Real  Prop.,  §  353;  Jones  on  Mort.,  §  668;  but 
the  implication  must  be  clear,  or  the  agreement  express,  to  give 
mortgagee  this  right;  Tiedeman  R.  P.,  §  353,  citing  11  Pick. 
475;  22  Ind.  61  ;  20  lo.  158;  16  Mass.  39;  9  N.  H.  117;  I  Id. 
169;  26  111.  9.  A  mortgagee  in  possession  is  liable  for  rental 
value  of  the  land,  but  may  claim  for  insurance,  improvements  and 
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necessary   expenses,  74  Ind.  484;   no   Ind.    572   (10  N.  E.  R. 
409);  120  111.  524  (12  N.  E.  R.  196) ;  2  J.  J.  Mar.  (Ky.)463. 

Sec.  139.    Form  of  mortgage. 

Any  mortgage  of  lands  worded  in  substance  as  fol- 
lows :  "A.  B.  mortgages  and  warrants  to  C.  D.  [here 
describe  the  premises],  to  secure  the  re-payment 
of  [here  recite  the  sum  for  which'  the  mortgage  is 
granted  or  the  notes  or  other  evidences  of  debt,  or 
a  description  thereof,  sought  to  be  secured,  also  the 
date  of  the  re-payment] " — the  said  mortgage  being 
dated  and  duly  signed,  sealed,  and  acknowledged 
by  the  grantor,  shall  be  deemed  and  'held  to  be  a 
good  and  sufficient  mortgage  to  the  grantee,  his 
heirs,  assigns,  executors,  and  administrators,  with 
warranty  from  the  grantor  and  his  legal  represent- 
atives of  perfect  title  in  the  grantor  and  against  all 
previous  incumbrances.  And  if,  in  the  above  form, 
the  words  "and  warrant"  be  omitted,  the  mortgage 
shall  be  good,  but  without  warranty.  (R.  S.  2930. 
In  force  May  6,  1853.) 

A  mortgage  should  contain  all  the  essentials  provided  for  by  this 
statute,  but  no  particular  form  is  absolutely  requisite,  20  Ohio  464 ; 
15  Cal.  483 ;  45  Ga.  621 ;  83  N.  C.  317.  Like  a  deed,  it  should 
be  in  writing,  53  Cal.  677  ;  see  Sec.  55;  Jones  on  Mort.,  §§  60- 
61.  In  regard  to  its  signing,  sealing,  delivery,  acknowledgment 
and  recording,  the  General  Statutes  on  conveyancing  apply,  see 
Conveyances,  Chap.  IV.  A  mortgage  without  the  words,  **  and 
warrant,"  does  not  warrant  title,  33  Ind.  480 ;  but  covenants  cre- 
ated by  the  general  form  extend  to  after-acquired  title,  98  Ind. 
257.  A  signing  by  Christian  name  on  part  of  wife  was  upheld,  71 
Ind.  137  (36  Am.  Rep.  193) ;  see  Sec.  55.  It  must  some  how  de- 
scribe and  identify  the  indebtedness  to  be  secured,  29  Ind.  347  ; 
but,  as  to  this,  literal  exactness  is  not  required,  77  Ind.  396;  11 
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Ohio  St.  233 ;  82  Ky.44;  32  Wis.  491 ;  4  Pick.  349.  The  name  of 
the  maker  of  note  need  not  of  necessity  be  given,  yj  Ind.  394.  See, 
generally,  on  sufficiency  of  description  of  debt,  Jones  on  Mort., 
§§  70,  343-363.  The  note,  although  not  signed,  may  be  fast- 
ened to  the  mortgage  and  made  a  part  of  it,  82  Ind.  559.  The 
lands  mortgaged  must  be  described,  34  Ind.  163  ;  42  Ind.  267.  A 
mortgage  of  "all  the  lands  owned  by  the  mortgagor*'  was  held 
good,  99  Ind.  180.  See,  generally,  Sec.  752,  on  Description  of  Real 
Estate;  79  Ind  235,  388;  80  Ind.  509;  95  Ind.  328;  96  Ind. 
270;  97  Ind.  163  (49  Am.  Rep.  437);  loi  Ind.  310;  119  Ind. 
345  (21  N.  E.  R.  326).  Also  see,  on  form  of  mortgage,  84  Ind. 
260.  A  mortgage  may  be  taken  by  an  agent  in  his  own  name  for 
the  benefit  of  the  principal,  79  Ind.  123,  and  cases  cited. 

• 

Sec.  140.    Constniction  of  mortgage. 

A  mortgage  is  a  contract  creating  a  vested  right,  83  Ind.  499. 
The  consideration  expressed  will  be  regarded  as  the  true  consid- 
eration, nothing  appearing  to  the  contrary,  106  Ind.  332  (6  N. 
E.  R.  833) ;  but  the  true  consideration  may  be  shown  by  parol,  1 1 8 
Ind.  266  (20  N.  E.  R.  786) ;  1 16  Ind.  249  (19  N.  E.  R.  106).  Like 
deeds,  the  intention  of  parties  must  prevail,  15  Wis.  424;  42  Mich. 
154.  It  is  construed  most  strongly  ag;ainst  mortgagor,  42  Mich.  154. 
The  note  and  mortgage  are  to  be  construed  together,  Jones  on 
Mort.,  §§71,351.  A  mortgage  given  to  secure  note  payable  within 
sixty  days  after  demand,  a  demand  was  held  necessary,  35  O.  St. 
343 ;  see  Id.  351,  357,  365.  Nothing  appearing  to  the  contrary,  the 
land  mortgaged  will  be  presumed  to  be  in  this  State,  81  Ind.  147. 
Generally,  a  mortgage  is  to  be  construed  and  its  validity  tested 
by  the  laws  in  force  at  the  time,  and  in  the  place,  of  its  execu- 
tion, 10  Wheat.  367 ;  41  N.  Y.  303  ;  74  N.  C.  290 ;  41  Ala.  423.  In 
regard  to  mortgage  executed  in  one  State  to  secure  payment  of 
debt  due  in  another,  see  14  Vt.  38 ;  91  U.  S.  406;  10  Wis.  333; 
46  N.  H.  300;  9  Allen  78;  i  Paige  220;  18  N.  J.  Eq.  104;  24 
lo.  9;  44  O.  St.  269  (6  N.  E.  R.,  648).  See,  for  construction  of 
particular  mortgages,  84  Ind.  510;  96  Ind.  275,  510.  A  mortgage 
executed  during  the  war,  between  a  citizen  of  Kentucky  and  a 
citizen  of  Tennessee,  is  void,  2  Bush  (Ky.)  463  (92  Am,  Dec, 
505). 
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Sec.  141.   Deeds  and  other  instruments  construed  as 
mortgages— Parol  evidence. 

A  deed,  though  absolute  on  its  face,  may  be  only  a  mortgage, 
and  may  be  declared  on  as  such,  91  Ind.  279 ;  109  Ind.  37  (9  N.  E. 
R.  782,  note  citing  cases);  105  N.  Y.  39  (12  N.  E.  R.  283).     The 
rule  seems  to  be,  that  whatever  form  the  transaction  may  have 
assumed,  if  the  relation  of  debtor  and  creditor,  with  its  recipro- 
cal rights,  exists,   and    if  the  agreement,  whether  in   the    deed 
or  in  a  separate  instrument   or  contract    concurrently  made,  is 
such  that  the  debtor,  by  merely  paying  his  debts,  becomes  en- 
titled  to   insist   upon   a  reconveyance,    or  to  otherwise  defeat 
the  estate  conveyed,  the    conveyance    will    be    regarded   as   a 
security,  or  in  other  words   a  mortgage,    109  Ind.  260  (10    N. 
E.  R.  74),  and  cases  cited ;  105  Ind.  374  (5  N.  E.  R.  5);  114  Ind. 
37  (15  N.  E.  R.  834);  117  Ind.  587(20  N.  E.  R.  509);  74  Ind.  311; 
4  Blk.  539 ;  20  Ohio  464;  86  Ky.  679  (7  S.  W.  R.  146).     In  doubt- 
ful  cases  the  courts  favor  construing  such  agreements  as  mort- 
gages, 86  Ky.  126  (5  S.  W.  R.  536).     No  matter  how  artfully  the 
conveyance  may  be  drawn,  if  its  purpose  is  to  secure  debts,  it  is 
a  mortgage,  Story's  Eq.,  §  1018;  12  How.  (U.  S.)  139;  18  Iowa 
504;  6  Met.  479;  22  Pick.  526;  22  Mich.  377;  96  U.  S.  332.     It 
is  necessary  that  there  be  some  debt  or  liability  on  part  of  grantor, 
in  order  for  an  absolute  conveyance  to  be  a  mortgage,  115  111.  662 
(4  N.  E.  R.  512);  28  O.  St.  371.     A  deed  of  trust  may  be  con- 
strued as  a  mortgage,  18  Ind.  218 ;  22  Ind.  252.     The  assignment 
of  a  certificate  of  entry  of  lands,  from  United  States,  as  a  secu- 
rity, with  condition  of  defeasance  upon  payment,  is  a  mortgage, 
I  O.  St.  107.     As  to  equitable  mortgages,  see  72  Ind.  281,  562; 
103  Ind.  23  (2  N.  E.  R.  233) ;  8  B.  Mon.  (Ky.)437;  Boone  on  Real 
Prop.,  §  224.     A  stipulation  that  grantor  may  have  privilege  of 
selling  land  to  another  within  a  given  time,  provided  he  can  do  so 
to  a  better  advantage,  he  repaying  the  purchase-money  with  inter- 
est, is  not  a  mortgage,  9  Ohio  28  (34  Am.  Dec.  41 8).     A  deed  and 
title  bond  for  reconveyance  may  be  held  a  mortgage,  75  Ind.  229 ; 
6  Blk.  113;  3  Blk.  51 ;  17  Ohio  356.     A  deed  is  at  law  what   it 
purports  to  be  on  its  face.     It  is  not  a  proper  mortgage.     It  is 
only  by  an  equitable  construction,  for  the  purpose  of  preventing 
imposition  and  injustice,  that  it  is  sometimes  construed  as  such. 
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44  O.  St.  2IO  (6  N.  E.  R.  566);  and  in  this  case  the  registry  laws 
affecting  deeds  and  conveyances  was  held  to  apply  to  the  instru- 
ment. See,  also,  19  Ohio  212.  The  grantee  in  an  absolute  con- 
veyance, which  is  in  reality  a  mortgage,  cannot  treat  it  as  a  con- 
veyance to  the  injury  of  the  grantor,  62  Ind.  145  ;  and  if  he  resell 
to  an  innocent  purchaser,  although  a  good  title  would  pass,  the 
grantor  would  be  entitled  to  recover  excess  above  the  debt  intend- 
ed to  be  secured,  29  Ind.  570.  A  grantor,  upon  performance  of 
his  obligation,  may  enforce  his  rights  to  the  property,  60  Ind.  170; 
62  Ind.  145.  It  is  held  that  grantor  in  mortgage  deed,  not  having 
parted  with  his  right  to  possession,  may  recover  possession  as 
against  a  stranger  to  the  transaction,  75  Ind.  580.  As  to  whether 
a  conveyance  appearing  to  the  contrary  is  in  realty  a  mortgage 
is  to  be  determined  by  the  intention  of  the  parties,  gathered  from 
all  the  circumstances  and  facts  surrounding  the  transaction,  115 
111.  477  (4  N.  E.  R.  385),  and  cases  cited;  5  Lit.  (Ky.)  84;  105  Ind. 
374  (5  N.  E.  R.  5);  see  126  111.  301  (18  N.  E.  R.  665);  and  parol 
evidence  is  admissible  to  show  that  an  absolute  conveyance  is  in 
reality  a  mortgage,  4  Blk.  67;  30  Ind.  495 ;  29  Ind.  570;  60  Ind. 
170;  62  Ind.  146;  94  Ind.  79;  109  Ind.  260  (10  N.  E.  R.  74;  114 
Ind.  37  (15  N.  E.  R.  834);  117  Ind.  587  (20  N.  E.  R.  509);  119 
III.  343  (9  N.  E.  R.  887,  note)\  146  Mass.  50(15  N.  E.  R.  131,  note ; 
8  B.  Mon.  (Ky.)  438;  Boone  on  Real  Prop.,  §  226;  19  How. 
(U.S.) 289,  and  cases  there  cited.  See  Malone's  Real  Prop. Trials, 
pp.  195-198,  for  a  discussion  of  this  point;  17  Am.  Dec.  300-306, 
note.  See  9  Dana  109.  For  cases  depending  upon  particular 
facts,  as  to  whether  deed  and  agreement  was  a  conveyance  or  mort- 
gage, see  13  Ind.  125 ;  19  Ind.  334;  22  Ind.  427;  36  Ind.  34;  42 
Ind.  52 ;  52  Ind.  46;  62  Ind.  495  ;  92  Ind.  49,  52  ;  97  Ind.  163  (49 
Am.  Rep.  437);  103  Ind.  23  (2  N.  E.  R.  233);  120  Ind.  69  (22  N. 
E.  R.  98);  21  N.  E.  R.  774;  115  111.  483  (4  N.  E.  R.  780);  124  111. 
370  (16  N.  E.  R.  85);  28  O.St.  554;  33  O.St.  4;  42  O.St.  94;  Lit. 
Sel.  Cas.  458.  For  distinction  between  mortgage  and  conditional 
sale,  see  4  Ind.  102  ;  30  Ind.  495  ;  83  Ind.  275 ;  8  Bush  (Ky.)  688 ; 
5  Lit.  (Ky.)  84;  28  O.  St.  371 ;  Boone  on  Real  Prop.,  §  225; 
Jones  on  Mort.,  §§  256-281. 
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Sec.  142.   Power  to  sell  mortgaged  premises. 

No  mortgage  of  real  estate,  or  instrument  oper- 
ating as  or  having  the  legal  effect  of  a  mortgage, 
hereafter  executed,  shall  authorize  the  mortgagee  to 
sell  the  mortgaged  premises,  but  every  such  sale 
shall  be  made  under  a  judicial  proceeding.  (R.  S. 
1088.     In  force  May  6,  1853.) 

Where  a  power  to  sell  lands  shall  be  given  to  the 
grantee  in  any  mortgage  or  other  conveyance  in- 
tended to  secure  the  payment  of  money,  the  power 
shall  be  deemed  a  part  of  the  security,  and  shall  vest 
in  any  person  who  shall  become  entitled  to  the 
money  so  secured  to  be  paid.  (R.  S.  2986.  In 
force  May  6,  1853.) 

Between  these  two  sections,  there  is  an  irreconcilable  conflict. 
The  first  one  is  sec.  3  of  an  act  approved  May  4th,  1852.  2  R.  S. 
1852,  p.  239;  the  other  is  sec.  i8  of  an  act  approved  June  17th, 
1852,  I  R.  S.  1852,  p.  501.  Neither  of  the  acts  has  any  emer- 
gency clause,  and  therefore  both  went  into  effect  May  6th,  1853. 
In  this  respect  they  have  no  priority.  An  approval  jcompletes  the 
enactment  of  a  law  in  this  State,  R.  S.,  §  140 ;  this  being  true  the 
last  section  must  stand  as  the  law,  repealing  by  implication  the 
previous  one,  82  Ind.  337.  Although  it  is  said,  20  Ind.  464,  '*both  of 
these  statutes  may  stand,  the  first,  however,  as  modified  by  the  sec- 
ond ;  but  the  same  judge  who  says  this  cites  with  approval  15  Ind. 
466,  where  it  is  just  as  positively  stated  that  the  first  section  is  the 
law.  The  first  section  absolutely  prohibits  the  giving  of  power  of  sale 
in  a  mortgage  ;  the  other,  and  later  one,  says :  "Where  a  power  to 
sell  lands  shall  be  given  to  the  grantee  in  any  mortgage,  etc.  .  .  . 
it  shall  vest  in  any  person  who  shall  become  entitled  to  the 
money  so  secured  to  be  paid."  This  statute  by  the  use  of  the  fut- 
ure tense  provides  both  for  the  existence  and  validity  of  mort- 
gages containing  a  power  to  sell  the  land  mortgaged,  and  a  vest- 
ing of  that  power  in  subsequent  holders  of  the  debt.  It  will  not  do 
to  say  they  cannot  exercise  it.     The  last  expression  of  the  legis- 


MOUVOAQE8.  139 

lature  is  so  irreconcilably  in  conflict  with  the  first  that  it  re- 
peals it  by  implication,  58  Ind.  333  ;  Sedgwick  on  Stat.  Con.  104 ; 
at  any  rate,  so  far  as  there  is  a  repugnancy,  82  Ind.  337  ;  87  Ind. 
396 ;  90  Ind.  226 ;  106  Ind.  47  (4  N.  E.  R.  206).  This  section  does 
not  destroy  the  right  to  foreclose,  20  Ind.  464  ;  Jones  on  Mort., 
§  1773,  and  cases  cited  ;  17  Cal.  589;  12  Allen  397;  46  Miss.  13; 
and  a  judicial  foreclosure  is  the  usual  method  practiced  in  this 
State.  R.  S.,  §§  1086-1105;  15  Ind.  466.  The  right  to  have  a 
power  of  sale,  and  exercise  it,  in  a  mortgage,  has  no  illustration  in 
our  modern  decisions.  See,  generally,  on  Power  of  Sale,  Boone  on 
Real  Prop.  §  243  ;  Tiedeman  on  Real  Prop.,  §§  363-367 ;  Jones  on 
Mort.,  §§  1 722-1 763;  14  Am.  Dec.  473-475  note;  4  T.  B.  Mon. 
(Ky.)  228 ;  I  Bush  (Ky.)  538 ;  2  Wash.  Real  Prop.  63-77. 

Sec.  143.    Recording  mortgage. 

Much  which  has  been  said  in  Chap.  I  V,  §§  104-1 16,  on  our  reg- 
istry laws  applies  to  mortgages.  A  mortgage  recorded  after  time 
is  notice  to  all  purchasers  subsequent  to  such  recording,  63  Ind. 
576  (30  Am.  Rep.  250) ;  and  it  prevails  over  ordinary  creditors,  7 
Elk.  284.  As  to  creditors',  rights  in  regard  to  unrecorded  mort- 
gagesy  see  6  B.  Mon.  (Ky.)  606.  The  record  is  original  evidence 
of  contents  of  mortgage,  14  Ind  515.  As  between  the  parties 
mortgages  are  valid  without  recording,  32  Ind.  299 ;  4  O.  St.  236 ; 
18  lo.  482 ;  65  111.  441  ;  85  Pa.  St.  364.  Mortgages  executed  simul- 
taneously can  gain  no  preference  by  recording,  i  Jones  on  Mort., 
§  566;  64  N.  Y.  220 ;  9  Cow.  316  ;  and  where  mortgages  contain 
a  stipulation  that  there  shall  be  no  priority  between  them,  the  rule 
is  the  same,  79  N.  Y.  23.  Where  a  creditor  fails  to  have  his  mortgage 
recorded,  and  thereby  loses  his  priority  over  other  creditors,  he  can, 
as  a  rule,  have  no  relief  in  equity,  Webb  on  Rec.  of  Title,  §  171. 
Under  the  operation  of  the  recording  acts,  the  doctrine  of  tacking 
has  no  application  in  this  country.  Id ;  i  Lead.  Cas.  in  Eq.  (White 
&  Tudor)  855  ;  Boone  on  Real  Prop.,  §  233;  Tiedeman  on  Real 
Prop.,  §  341 ;  and  cases  cited.  See,  as  to  interest  of  mortgagor  in 
an  unrecorded  mortgage,  who  transfers  mortgaged  property,  43  O. 
St.  427  (2  N.  E.  R.  846). 
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Sec.   144.    Remedy  ConflBed  to  the  mortgaged  prop- 
erty. 

No  mortgage  shall  be  construed  as  implying  a 
covenant  for  the  payment  of  the  sum  intended  to  be 
secured,  so  as  to  enable  the  mortgagee,  his  as- 
signees, or  representatives  to  maintain  an  action  for 
the  recovery  of  such  sum;  and  where  there  is  no 
express  covenant  contained  in  the  mortgage  for  such 
payment,  and  no  bond  or  other  separate  instrument 
to  secure  such  payment  shall  have  been  given,  the 
remedies  of  the  mortgage  shall  be  confined  to  the 
lands  mentioned  in  the  mortgage. 

When  there  is  no  express  agreement  in  the  mort- 
gage, nor  any  separate  instrument  given  for  the 
payment  of  the  sum  secured  thereby,  the  remedy  of 
the  mortgagee  shall  be  confined  to  the  property 
mortgaged.     (R.  S.  1087,  1096.     In  force  May  6, 

1853-) 

For  personal  judgment  in  foreclosures,  see  Sec.  161.  The  mort- 
gagee's rights  are  confined  strictly  to  the  mortgaged  premises,  un- 
less there  be  an  express  promise  to  pay  the  debt,  85  Ind.  1 15  ;  96 
Ind.  227,  278  ;  89  Ind.  37  ;  see  98  Ind.  532,  Jones  on  Mort.,  §  1225. 
If  the  mortgage  is  given  to  secure  a  void  note,  and  there  be  no 
promise  to  pay  the  debt,  there  can  be  no  foreclosure,  47  Ind.  299  ; 
85  Ind.  113. 

Sec.  146.    Priority  of  purchase-money  mortgages. 

A  mortgage  granted  by  a  purchaser  to  secure 
purchase  money  shall  have  preference  over  a  prior 
judgment  against  such  purchaser.  (R.  S.  1089.  In 
force  May  6,  1853.) 

Vendor's  lien,  Sees.  489-490.  "A  mortgage,  trust  deed  or  other 
instrument,   given   to   secure  the   purchase-money  take   preced- 
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cnce  over  a  prior  judgment  against  the  vendee,"  Freeman  on 
Judgment,  §  360;  39  O.  St.  361;  59  N.  Y.  541;  4  Ind.  47; 
Story's  Eq.,  §  1228;  20  111.  53;  and  such  mortgage  need  not  be 
acknowledged  in  order  to  give  it  such  preference,  120  111.  308  (11 
N.  E.  R.  246).  It  prevails  over  a  mortgage  executed  to  secure  a 
loan  with  which  to  make  the  cash  payment,  although  the  latter 
was  first  recorded,  and  was  assigned  to  a  purchaser  for  full  value, 
the  assignment,  however,  not  being  made  until  after  the  purchase- 
money  mortgage  was  recorded,  22  N.  E.  R.  975.  Statutes  like 
ours  are  held  not  to  apply  to  persons  making  loans  to  vendees 
and  taking  mortgages  to  secure  them,  13  Ohio  148  (42  Am. 
•Dec.  193);  38  Md.  270:  48  Tex.  241  ;  but  it  is  held  to  apply 
where  a  third  person,  who  holds  a  mortgage  on  the  property 
purchased,  receives  from  the  purchaser,  as  a  part  of  the  same 
transaction,  and  as  a  part  of  the  purchase-price,  a  mortgage 
on  such  property,  in  place  of  the  previous  mortgage,  39  O.  St. 
361.  A  vendor  who  neglects  to  take  a  mortgage  to  secure  pur- 
chase-money until  after  the  execution  of  a  mortgage  thereon 
to  a  third  person,  for  value,  without  notice,  will  be  postponed 
to  the  latter,  67  Ind.  276.  The  wife  has  no  interest  in  lands  held 
by  her  husband  as  against  the  holder  of  a  purchase-money  mort- 
gage; see  Sec.  292;  97  Ind.  157;  82  Ind.  339;  585  ;  as  to  whether 
an  exemption  can  be  claimed  against  it,  see  6  Bradw.  (111.)  517  ; 
I  Lea  (Tenn.)  228 ;  59  Ga.  230.  The  principle  that  covenants  in 
a  mortgage  extend  to  after-acquired  title  does  not  apply  to  a  pur- 
chase-money mortgage,  98  Ind.  257. 

Sec.  146.    Priority  of  mortgages. 

As  to  statutes  establishing  particular  priorities,  see  R.  S:, 
§4601 ;  sec.  $z6,post  (R.  S.,  §  5471)  ;  112  Ind.  213  (13  N.  E.  R. 
863).  A  mortgage  executed  by  a  partner  on  partnership  prop- 
erty to  secure  his  individual  debts  cannot  defeat  the  rights  of 
partnership  creditors,  49  Ind.  531  ;  33  Ind.  114.  A  single  mort- 
gage given  to  secure  obligations  to  different  parties,  maturing  at 
different  times,  is  equivalent  to  the  simultaneous  giving  of  sepa- 
rate mortgages  to  secure  such  obligations,  and  no  priority  is 
allowed,  63  Ind.  409;  45  Ind.  355  ;  78  Ind.  337;  76  Ind.  75  ;  85 
Ind.  48 ;  but  the  later  cases  hold  that  the  time  of  day  (where  two 
or  more  mortgages  are  executed  on  same  day)  may  be  inquired 
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into,  and  the  mortgage  first  executed  in  point  of  time  will  be 
considered  the  prior  lien,  112  Ind.  568  (14  N.  E.  R.  591);  115 
Ind.  519  (18  N.  E.  R.  34).  If  the  mortgage  be  given  to  secure 
successive  installments  of  a  debt,  evidenced  by  promissor>'  notes 
maturing  at  different  times,  and  the  notes  pass  into  different 
hands,  the  transfer  of  the  notes  operates  as  an  assignment  pro 
tanto  of  the  mortgage,  and  the  holders  of  the  several  notes  have 
priority  of  lien  in  the  order  in  which  their  respective  demands 
become  due,  78  Ind.  337  ;  58  Ind.  180  (26  Am.  Rep.  71)  ;  41  Ind. 
399 ;  85  Ind.  48 ;  63  Ind.  460 ;  70  Ind.  458,  and  cases  cited ;  72 
Ind.  554;  13  Ohio  240;  11  O.  St.  617;  24  Ind.  215  ;  13  O.  St. 
419;  33  O-  St.  250;  6  B.  Mon.  (Ky.).  408.  In  Ohio  mortgages' 
have  priority  of  lien,  in  their  order  of  delivery,  to  the  proper 
recording  officer,  20  O.  St.  163  ;  13  Ohio  148  (42  Am.  Dec.  193). 
For  particular  cases,  see  15  Ind.  86;  34  Ind.  388;  68  Ind.  364; 
I  Ind.  356;  7  Ohio  part  i,  p,  69;  7  Blk.  285.  As  to  priority 
between  mortgage,  given  not  only  to  secure  present  debt  but 
future  advances,  and  a  subsequent  incumbrance  prior  to  the  mak- 
ing of  some  of  the  future  advances,  see  57  Ind.  435,  and  cases 
cited  ;  17  Ohio  371  (49  Am.  Dec.  461). 

Seo.  147.    Assmnptioii  of  mortgage  by  purchaser. 

"When  a  mortgagor  sells  the  mortgaged  premises,  and  the  pur* 
chaser  assumes  the  payment  of  the  mortgage  debt  as  a  pai;^  of 
the  consideration  money,  the  land  is  in  his  hands  a  primary  fund 
for  the  payment  of  Ihe  debt,  and  the  vendee  in  equity,  as 
between  him  and  his  vendors,  becomes  the  principal  debtor  for 
the  mortgage  debt,  and  either  the  creditor  or  the  vendor  has  the 
right  to  have  the  land  applied  to  the  payment  of  the  mortgage 
debt,  in  preference  to  a  creditor  of  the  vehdee,"'79  Ind.  122,  and 
numerous  cases  there  cited.  The  grantor  may,  upon  the  failure 
of  his  grantee  to  discharge  the  debt,  pay  the  same  and  become 
subrogated  to  rights  of  mortgagee,  57  Ind.  212 ;  58  Ind,  113 ;  79 
Ind.  54;  75  Ind.  564;  see  103  Ind.  i  (i  N.  E.  R.  485  ;  53  Ann. 
Rep.  474).  The  vendee  assuming  becomes  the  principal  debtor 
and  the  original  mortgagor  a  surety,  75  Ind.  567;  96  Ind.  381, 
and  cases  cited ;  103  Ind.  i  (i  N.  E.  R.  485  ;  53  Am.  Rep.  474) ; 
23  N.  E.  R.  496  (Ind.),  The  fact  that  the  vendee  assumes 
the  mortgage  does  not  release  the  original  debtor  from  his  per- 
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sonal  liability,  76  Ind.  274,  and  cases  cited  ;  but  the  land  is  the 
primary  fund  out  of  which  the  debt  should  first  be  realized,  104 
N.  Y.  192  (10  N.  E.  R.  263);  and  it  is  held  that  where  the  origi- 
nal mortgagor  was  not  personally  liable  for  the  debt,  one  who  as- 
sumes such  mortgage  is  not  liable  for  a  deficiency  upon  its  fore- 
closure, 69  N.  Y.  280 ;  38  O.  St.  543  (43  Am.  Rep.  436) ;  see  47 
N.  Y.  233 ;  12  N.  Y.  74;  27  N.  J.  Eq.  152,  650;  85  N.  Y.  30  (39 
Am.  Rep.  617).  If  the  vendee  assume  the  payment  of  the  mort- 
gage debt  he  is  personally  liable,  103  Ind.  i  (i  N.  E.  R.  485;  53 
Am.  Rep.  474);  i  N.  E.  R.  340;  79  Ind.  54;  96  Ind.  31 ;  9  N. 
E,  R.  466,  note;  but  one  purchasing  subject  to  mortgage  is  not, 
103  Ind.  533  (3  N.  E.  R.  255).  The  assumption  inures  to  the 
benefit  of  mortgagee,  98  Ind.  174 ;  78  Ind.  539;  103  Ind.  i  (i  N. 
E.  R.  485 ;  53  Am.  Rep.  474);  38  O.  St.  550  (43  Am.  Rep.  436), 
although  he  may  not  have  expressly  consented  to  the  substitut- 
ing of  the  party  assuming  for  the  original  mortgagor,*  107  111. 
54a ;  I  N.  E.  R.  340.  The  original  debtor  may  also  enforce  the 
contract,  78  Ind.  539.  There  is  no  personal  liability  on  part  of 
vendee  of  mortgaged  lands,  where  there  is  no  promise  to  pay, 
but  simply  an  agreement  that  he  shall  have  that  privilege  if  he 
so  desires,  108  Ind.  595  (9  N,  E.  R.  465).  A  deed  reading,  "  this 
conveyance  is  made  subject  to  a  certain  mortgage  for  $400,  which 
said  party  of  second  part  assumes,"  was  held  to  amount  to  an 
agreement  to  pay  the  debt,  100  N.  Y.  71  (2  N.  E.  R.  280) ;  see 
12  Cush.  227  ;  13  Allen  168 ;  131  Mass,  93  ;  34  lo.  71  ;  44  N.  J. 
L.  252.  A  discharge  in  bankruptcy  does  not  release  the  mort- 
gage,  121  Ind.  570  (23  N.  E.  R.498);  11  Ind.  74  (12  N.  E.  R.  121; 
60  Am.  Rep.  677).  The  party  assuming  cannot  attack  the  valid- 
ity of  the  mortgage,  103  Ind.  533  (3  N.  E.  R.  255);  nor  show  that 
the  original  transaction  was  tainted  with  usury,  8  Ind.  352  (65 
Am.  Dec.  764) ;  26  O.  St.  59  (20  Am.  Rep.  756) ;  but,  in  cases 
first  cited,  it  is  held  that  he  may  do  so  with  consent  of  original 
debtor.  He  cannot  defeat  it  on  ground  of  imperfect  description 
of  mortgaged  lands,  75  Ind.  566.  See,  generaljy,  on  subject  of 
this  section,  Jones  on  Mort.,  §§  748-770;  44  Am.  Rep.  232, 
233,  note;  26  Am.  Rep.  660-667,  note  ;  T%  Am.  Dec.  72-80,  note. 
For  cases  depending  upon  particular  facts,  108  Ind.  246  (8  N.  E.  R. 
255);  no  Ind.  408  (11  N.  E.  R.  25);  99  Ind.  510;  15  O.  St.  290; 
101  N.  Y.  664  (5  N.  E.  R.  332).     An  agent  having  general  author- 
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ity  to  purchase  real  estate  has  the  power  to  bind  his  principal  by 
assuming  a  mortgage,  loo  N.  Y.  71  (2  N.  E.  R.  280). 

Sec.  148.    Indemnity  mortgages. 

Ordinarily  an  indemnity  mortgage  cannot  be  foreclosed  until 
the  mortgagee  has  had  something  to  pay  or  has  otherwise  been 
injured,  7  Ind.  213 ;  31  Miss.  701  ;  see,  contra,  13  Ind.  56;  17  Ind. 
255  ;  but  where  such  mortgage  contains  an  express  agreement  of 
the  mortgagors  to  pay  the  debt,  upon  their  failure  to  make  such 
payment  when  due,  the  mortgagee  may  at  once,  without  having 
first  paid  the  debt,  or  any  part  thereof,  foreclose  the  mortgage, 
and  may  recover,  as  damages,  actual  compensation  for  the  total 
probable  loss,  72  Ind.  34 ;  96  Ind.  496,  and  cases  cited ;  86  Ind. 
560;  98  Ind.  483  ;  lOi  Ind.  258.  In  a  mortgage  containing  such 
a  promise,  the  mortgage  and  mortgaged  property  are  held  in 
trust  for  the  creditor  and  for  the  payment  of  the  debt,  and  the 
creditor  may  enforce  his  rights  under  it,  79  Ind.  121  ;  6  Ohio  80 
(25  Am.  Dec.  736);  37  Ind.  262  ;  Story's  Eq.,  §  499^./  and,  in  case 
first  cited,  it  is  held  that  after  an  acceptance  of  such  mortgage  by 
the  creditor,  the  security  cannot  satisfy  it,  release  it,  or  otherwise 
dispose  of  it,  without  consent  of  creditor,  79  Ind.  122 ;  9^  Ind.  24. 
An  indemnity  mortgagge  may  be  assigned  and  enforced  by  as- 
signee, 62  Ind.  481.  And  it  may  be  executed  to  indemnify  future 
indorsements,  15  Ohio  253.  The  fact  that  a  mortgagee  in  an  in- 
demnity mortgage  is  compelled  to  pay  the  debt  out  of  property 
which  he  has  conveyed  to  defraud  his  creditors,  does  not  defeat 
his  rights  under  such  a  mortgage,  4  Ind.  653.  See,  generally,  on 
loss  mortgagee  must  suffer  before  he  can  foreclose,  7  Blk.  465  ;  7 
Ind.  652  ;  92  Ind.  29 ;  94  Ind.  108 ;  49  Am.  Dec.  362,  363,  note.  For 
particular  cases,  see  55  Ind.  487;  8  B.  Mon.  (Ky.)  287 ;  7  Id.  336; 
8  O.  St.  I ;  57  Ind.  561  ;  15  Ind.  478.  As  to  measure  of  damages, 
see  19  Ind.  105. 

Sec.  149.    Assignment  of  mortgages. 

Any  mortgage  of  record,  or  any  part  thereof,  may 
be  assigned  by  the  mortgagee,  or  any  assignee 
thereof,  either  by  an  assignment  entered  on  the 
margin  of  such  record,  signed  by  the  person  making 
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the  assignment  and  attested  by  the  Recorder,  or  by 
a  separate  instrument  executed  and  acknowledged 
before  any  person  authorized  to  take  acknowledg- 
ments, and  recorded  on  such  margin,  or  in  the 
mortgage  records  of  the  county,  in  which  case  such 
assignment  shall  be  noted  in  such  margin  by  the 
Recorder,  by  reference  to  the  book  and  page  where 
such  assignment  is  recorded.  And  after  such  entry 
is  made  of  record,  the  mortgagor  and  all  other  per- 
sons shall  be  bound  thereby,  and  the  same  shall  be 
deemed  a  public  record,  And  any  assignee  or  his 
personal  representative  may  enter  satisfaction  or  re- 
lease of  the  mortgage,  or  the  part  thereof  held  by 
him  of  record  as  aforesaid.  (R.  S.  1093.  In  force 
July  2,  1877.) 

Prior  to  the  enactment  of  this  statute,  there  was  no  statute 
providing  for  the  recording  of  an  assignment  of  mortgage  and 
making  such  record  notice,  50  Ind.441 ;  57  Ind.  278;  95  Ind.  522, 
and  cases  cited.  It  is  now  the  duty  of  such  assignee  to  have  the 
assignment  made  a  matter  of  record,  113  Ind.  37  (15  N.  E.  R.  17); 
113  Ind.  373  (14  N.  E.  R.  586;  3  Am.  St.  Rep.  655);  and  in  the 
last  case  cited  it  was  held  that  an  unrecorded  assignment  of  a  mort- 
gage is  void  as  to  a  subsequent  purchaser,  whose  interests  may  be 
affected  thereby,  Jones  on  Mortgages,  §  472.  The  transfer  of  a 
note  secured  by  mortgage  operates  as  an  assignment  of  the  mort- 
gage, 95  Ind.  524;  4  Blk.  539;  7  Blk.  296;  15  Ind.  485;  20  Ind. 
396;  82  Ind.  133;  103  Ind.  279  (2  N.  E.  R.  735);  123  111.  57  (12  N. 
E.  R.  543);  8  B.  Mon.  (Ky.)  295  ;  4  B.  Mon.  (Ky.)  532  ;  4  Ohio  320. 
It  is  said  that  the  assignment  of  the  mortgage  without  assigning 
the  debt  is  an  unmeaning  ceremony,  38  Ind.  325  ;  7  Ind.  143  ;  29 
Ind.  59.  See  82  Ind.  143  ;  15  Ind.  59;  Jones  on  Mort.,  §  805  ;  11 
Johns.  534(6  Am.  Dec.  393 ;  63  N.  Y.  276).  Assignee  stands  in  place 
of  assignor,  1  B.  Mon.  (Ky.)  308,  and  may  be  subject  to  defense 
of  want  of  consideration,  107  N.  Y.  680  (14  N.  E.  R.  802).  If 
the  mortgage  is  given  to  secure  commercial  paper,  the  assignee 
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takes  It  like  the  paper,  if  for  value,  before  maturity,  free  froiu.aU 
the  equities  which  might  have  constituted  a  defense,  69  Ind.  450 ; 
95  Ind.  525  ;  see  117  111.  282  (7  N.  E.  R.  683).  See,  as  to  common- 
law  method  of  assignment,  i  Blk.  137;  4  Blk.  379;  124  111.  32  (14 
N.  E.  R.  863  ;  7  Am.  St.  Rep.  331).  The  assignment  of  one  of 
several  notes  secured  by  mortgage  is  an  equitable  assignment  pro 
/^«/^?  of  the  mortgage,  4  Ind.  134;  7  Ind.  140;  79  Ind.  337;  107 
Ind.  594  (8  N.  E.  R.  635)," and  cases  cited ;  see  142  Mass,  433  (8  N. 
E.  R.  346);  6  B.  Mon.  (Ky.)  408.  Indemnity  mortgages  are  assign- 
able, 62  Ind.  481.  Rights  of  assignor  whei'e  mortgage  is  assigned 
as  collateral  security,  104  N.  Y.  200  (10  N.  E.  R.  148).  This  statute 
was  held  to  apply  to  an  assignment  of  **mortgage  of  record,"  made 

■  

after  it9  passage,  but  before  it  took  effect,  113  Ind.  373  (14  N.  E. 
R.  586;  3  Am.  St.  Rep.  655).  After  an  assignment,  the  mort- 
gagee has  no  power  to  enter  satisfaction  of  mortgage,  95  Ind.  521 
(overruling  60  Ind.  452).  For  general  consideration  of  assign- 
ment of  mortgages,  see  95  Ind.  521,  and  cases  there  collated  and 
cited ;  Webb  on  Record  of  Tit.,  §  33  ;  Boone  on  Real  Prop.,  §  232 ; 
Tiedeman  on  Real  Prop.,  §§  328-332  ;  89  Am.  Dec.  372-375,  »(?/r. 
Foreclosure  of  assigned  mortgage.  Sec.  157. 

150.    SatisfSeu^tion  by  the  mortgagee  record. 

Every  mortgagee  of  lands  whose  mortgage  has 
been  recorded,  having  received  full  payment  of  the 
sum  or  sums  of  money,  therein  specified,  from  the 
mortgagor,  shall,  at  the  request  of  such  mortgagor, 
enter  satisfaction  on  the  margin  or  other  proper 
place  in  the  record  of  such  mortgage,  which  shall 
operate  as  a  complete  release  and  discharge  thereof. 

Where  such  mortgage  has  been  paid  and  satisfied 
by  the  mortgagor,  he  may  take  a  certificate  thereof, 
duly  acknowledged  by  the  mortgagee  or  his  lawful 
agent,  as  herein  required  for  the  acknowledgment  of 
conveyances,  to  entitle  the  same  to  be  recorded; 
which  certificate  and  acknowledgment  shall  be  re- 
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corded  by  the  Recorder  in  whose  office  such  mort- 
gage is  recorded,  with  a  reference  to  the  book  and 
page  containing  the  record  of  the  mortgage  afore- 
said; and  such  recorded  certificate  shall  forever 
discharge  and  release  the  mortgagor  from  such 
mortgage,  and  forever  bar  all  suits  and  actions 
thereon.     (R.  S.  1090,  1091.     In  force  May  6,  1853.) 

Whatever  satisfies  or  extinguishes  the  debt  discharges  the  mort- 
gage, 2  Ind.  601  ;  3  Ind.  337  ;  6  Ind.  320 ;  7  Ind.  214 ;  49  Ind.  236 : 
$5  Ind.  401,  and  cases  cited;  93  Ind.  456  ;  121  III.  366  (12.  N.  E. 
R.  747)  ;  20  Ohio  261  ;  i6  O.  St.  560 ;  12  B.  Mon.  (Ky.)  496 ;  90 
N.  C.  259.  The  mortgage  may  be  released  by  parol,  51  Ind.  347 ; 
121  111.  366  (12  N.  E.  R.  747).  If  the  debt  is  void  the  mortgage 
is  discharged,  79  Ind.  85.  The  court  may,  in  a  proper  case,  order 
the  satisfaction  of  a  mortgage,  87  Ind.  278.  A  mortgagee  by 
making  his  debtor  his  executor  does  not  thereby  extinguish  the 
mortgage,  17  Ohio  264.  A  release  may  be  presumed,  5  B.  Mon. 
(Ky.)405  ;  10  B.  Mon.  (Ky.)  501.  As  to  the  effect  of  taking  a 
new  note  and  mortgage,  see  18  Ind.  496;  102  Ind.  571  (i  N.  E. 
R.  44 :  3  N.  E.  R.  167);  73  Ind.  425 ;  8  B.  Mon.  (Ky.)  295.  The  stat- 
ute is  remedial,  and  should  be  liberally  construed,  13  O.  St.  425. 
It  has  no  application  to  receipts  upon  judgment  records,  65  Ind. 
234.  Before  the  satisfaction  can  be  demanded,  full  payment  must 
be  made — not  a  mere  tender,  55  Ind.  401.  Where  an  entry  of  sat- 
isfaction is  procured  fraudulently,  it  does  not  release  the  mort- 
gage or  aflfect  rights  of  innocent  purchasers,  61  Ind.  56 ;  75  Ind. 
77;  57  Ind-  509 ;  79  Ky.  598  ;  ^^  Ind.  241,  and  a  subsequent  lien- 
holder,  whose  rights  existed  at  the  time  of  the  discharge,  cannot 
object  to  the  prior  mortgagee  being  restored  to  his  rights,  ^^  Ind. 
241.  A  mortgagee  cannot  satisfy  a  mortgage  to  the  injury  of 
third  party  who  has  rights  secured  by  it,  84  Ind.  150.  If  the 
mortgagee  fraudulently  represent  his  mortgage  to  be  satisfied,  he 
cannot  make  any  claim  under  it  so  as  to  defeat  one  who  takes  a 
second  mortgage  on  account  of  such  representations,  I  Blk.  150 
(12  Am.  Dec.  217).  A  grantee  of  mortgagor  is  entitled  toenforce 
any  agreement  made  with  the  original  mortgagee  in  regard  to  re- 
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lease,  144  Mass.  287  (10  N.  E.  R.  831).  A  statement  upon  the 
mortgage  record  that  "this  mortgage  is  fully  and  completely  sat- 
isfied" is  sufficient,  74  Ind.  1 59.  The  statutory  satisfaction  oper- 
ates as  a  complete  discharge  of  the  mortgage,  and  is  a  protection 
to  purchasers,  113  Ind.  37  (15  N.  E.  R.  17);  see  i  Blk.  150(12  Am. 
Dec.  217);  but  where  the  satisfaction  is  made  under  an  agree- 
ment between  the  parties  that  it  shall  not  operate  to  discharge 
the  mortgage,  but  as  between  them,  it  shall  remain  in  force,  the 
lien  is  not  discharged,  and  parties  taking  other  mortgage  with  no- 
tice of  such  agreement  are  bound  by  it,  100  Ind.  230;  but  a  re- 
delivery of  a  mortgage,  which  has  been  satisfied  by  the  payment 
of  the  debt  it  secures,  with  agreement  that  it  shall  secure  another 
debt,  creates  no  lien,  86  Ky.  311  (5  S.  W.  R.  760).  The  assignor  of 
a  mortgage  debt  has  no  power  to  satisfy  the  mortgage  after  such 
assignment,  so  as  to  give  priority  to  a  subsequent  mortgage,  95  Ind. 
521  (overruling  60  Ind.  452);  sefe  56  Ind.  423.  R.  S.  2265  gives 
executors  and  administrators  power  to  enter  satisfaction  of  mort- 
gage, where  debt  secured  thereby  has  been  paid,  and  such  a  satis- 
faction made  of  record  protects  purchasers,  113  Ind.  373  (14  N. 
E.  R.  586 ;  3  Am.  St.  Rep.  655) ;  see  i  Ind.  470.  An  unrecorded  sat- 
isfaction does  not  bind  those  who  have  no  notice  cf  it,  55  How.  Pr. 
43  ;  123  Mass.  55  ;  22  Minn.  532.  See,  generally,  4  Ind.  47;  94  Ind, 
389;  I  O.St.  469;  119  111.  412  (10  N.  E.  R.  11);  Webb  on  Rec.  of 
Tit.,  §  175  ;  Jones  on  Mort.,  §§  886-1037. 

FORECLOSURE  OF  MORTGAGES. 

Sec.  161.    When  mortgagee  may  foreclose. 

When  default  is  made  in  the  performance  of  any 
condition  contained  in  a  mortgage,  the  mortgagee 
or  his  assigns  may  proceed,  in  the  Circuit  Court  of 
the  county  where  the  land  lies,  to  foreclose  the 
equity  of  redemption  contained  in  the  mortgage. 

The  plaintiff  shall  not  proceed  to  foreclose  his 
mortgage  while  he  is  prosecuting  any  other  action 
for  the  same  debt  or  matter  which  is  secured  by 
the  mortgage,  or  while  he  is  seeking  to  obtain  exe- 
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cution  of  any  judgment  in  such  other  action;  nor 
shall  he  prosecute  any  other  action  for  the  same 
matter,  while  he  is  foreclosing  his  mortgage  or 
prosecuting  a  judgment  of  foreclosure.  (R.  S.  1095, 
iioi.     In  force  May  6,  1853.) 

"A  controlling  purpose  in  a  suit  to  foreclose  is  to  obtain  a 
decree  to  sell  the  whole  estate  embraced  in  the  mortgage/'  98 
Ind.  262,  and  cases  cited.  At  common  law,  anciently,  an  estate 
mortgaged  was  absolutely  forfeited  and  lost  if  the  condition  was 
not  promptly  and  fully  performed,  Boone  on  Real  Prop.,  §  218, 
c.  17  Mass.  721;  9  Cowan  401;  16  Ohio  125  (47  Am.  Dec. 
368).  Equity  interposed  and  allowed  mortgagor  to  redeem  even 
after  default  in  payment,  upon  payment  of  debt  and  interest 
within  a  reasonable  time.  This  right  was  termed  one's  "  Equity 
of  redemption,"  Story's  Eq.,  §§  1013-1020;  Jones  on  Mort., 
§§  6-8;  see  4  Kent  Com.  158;  i  Wash.  Real  Prop.  478;  9  Vt 
211  ;  22  Conn.  587  ;  14  Wis.  453  ;  42  N.  J.  L.  476;  16  Serg.  & 
R.  361  (16  Am.  Dec.  577).  Strictly  speaking  the  right  .to  fore- 
close means  the  right  to  cut  off  a  right  to  redeem  given  by 
equity,  145  Mass.  32  (1 1  N.  E.  R.  747);  see  Redemption.  As  to 
what  default  of  mortgagor  will  give  right  to  foreclose,  see, 
generally,  Jones  on  Mort.,  §§  1174-1191  ;  10  O.  St.  109.  The 
statute  says,  "when  default  is  made  in  the  performance  of  any 
condition  contained  in  the  mortgage,"  and  from  this  it  would 
seem  that  it  is  a  question  for  reasonable  construction,  governed 
by  the  rules  applicable  to  contracts.  The  suit  should  be  com- 
menced in  county  where  land  lies.  Sec.  787  ;  but  if  the  land  be  in 
two  or  more  counties,  the  court  of  either  has  jurisdiction,  Id,  48 
Ind.  169.  The  presumption  is  that  mortgage  is  executed  in  this 
State,  8  Blk  160.  That  proceedings  at  law  have  been  instituted 
for  same  debt  is  a  matter  of  defense,  10  Ind.  367  ;  12  Ind.  527. 
A  general  judgment  does  not  bar  a  foreclosure,  17  Ind.  505  ;  13 
Ind.  468;  16  Ind.  404;  or  another  personal  judgment  in  the  fore- 
closure proceedings,  19  Ind.  190.  If  there  are  several  notes  a 
foreclosure  on  one  is  no  bar  to  foreclosure  on  another,  19  Ind.  31; 
nor  is  personal  judgment  in  such  a  case  without  a  foreclosure,  a 
waiver  of  the  mortgage  lien,  13  Ind.  75.     Asking  for  a  writ  of 
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attachment  in  suit  to  foreclose  is  not  prosecuting  another  and 
"  separate  action  for  the  recovery  of  the  mortgage  debt,"  87 
Ind.  108. 

Sec.  152.    Miscellaneous    notes  on    foreclosure   pro- 
ceedings. 

Jurisdiction  of  the  defendant  must  be  acquired,  i  O.  St.  369- 
As  to  notice  by  publication,  see  Sec.  793;  58  Ind.  316.  Fore- 
closure proceedings  do  not  extend  to  liens  not  set  up  and  claimed 
therein,  31  O.  St.  215.  An  agreement  that  mortgagee  may  fore- 
close and  that  he  will  buy  in  the  land  is  valid,  84  Ind.  567.  As 
to  rights  of  innocent  purchaser  from  mortgagor,  upon  foreclos- 
ure, see  91  Ind.  373.  A  mistake  in  description  of  premises  may 
be  corrected  in  suit  to  foreclose,  63  Ind.  27 ;  95  Ind.  328;  79  Ind. 
235  ;  80  Ind.  503  ;  81  Ind.  150,  and  cases  cited  ;  see,  on  this  point, 
6  Ind.  481  ;  75  Ind.  444;  80  Ind.  228.  It  is  only  mistakes  of  fact 
which  can  be  corrected,  78  Ind.  541  ;  95  Ind.  328.  If  a  mort- 
gagee, although  a  minor,  be  dead,  his  administrator  may  foreclose 
the  mortgage,  34  Ind.  163.  Where  the  mortgagor  dies,  the  mort- 
gagee may  foreclose  against  his  heirs  and  administrator,  without 
proceeding  against  the  estate  for  the  debt,  65  Ind.  598  ;  see  64 
Ind.  65 ;  but  such  suit  cannot  be  brought  until  the  expiration  of 
a  year  after  his  death,  if  his  personal  estate  is  to  be  held  liable, 
97  Ind.  130;  see  R.  S.,  §§  621;  2331  (E.  S.,  §  397),  2378; 
see  14  Blk.  379.  Jury  trial  cannot  be  demanded,  91  Ind.  526. 
Suits  are  not  barred  by  statute  until  twenty  years,  loi  Ind.  258; 
see  84  Ind.  307.  If  no  personal  judgment  is  sought,  note  need 
not  be  read  in  evidence,  34  Ind.  78.  See,  for  particular  cases,  85 
Ind.  60;  97  Ind.  134;  84-509;  119  Ind.  416  (20  N.  E.  R.  790). 

Sec.  153.    Oomplaint. 

The  statute  of  1843  required  the  complaint  to  state  whether 
any  proceedings  had  been  had  at  law,  i  Ind.  160;  5  Ind.  149;  but 
such  is  not  the  rule  now,  12  Ind.  527.  Where  mortgage  is  joint, 
complaint  should  be  by  all  the  mortgagees,  81  Ind.  401.  It  must 
allege  that  parties  defendant  have  or  claim  some  interest,  29  Ind. 
217 ;  but  it  need  not  describe  their  particular  claims,  92  Ind.  349 ; 
108  Ind.  494  (9  N.  E.  R.  427),  and  cases  cited.  The  execution  of 
notes  need   not  be  alleged,  8  Ind.  323 ;  and  where  no  personal 
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judgment  is  sought  they  need  not  be  set  out,  82  Ind.  132;  but  the 
rule  is  otherwise  where  personal  judgment  is  sought,  107  Ind.  58 
(3N.  E.  E.  R.  940).  Necessary  description  of  note,  84  Ind.  301. 
Notes  filed  with  complaint  may  cure  defective  description  of  debt 
in  mortgage,  53  Ind.  172.  An  omission  of  a  necessary  averment, 
14  Ind.  515,  or  failure  to  file  copy  of  note  or  mortgage,  61  Ind. 
328;  87  Ind.  105,  may  be  cured  by  judgment;  and  likewise  some 
other  defects,  see  67  Ind.  309;  15  Ind.  69.  A  mere  allusion  to 
note  or  mortgage  without  setting  out  copies  is  not  sufficient,  6i 
Ind.  329  ;  45  Ind.  393  ;  see  85  Ind.  60 ;  6  Ind.  309.  It  is  not  ne- 
cessary to  allege  that  the  mortgagor  has  not  conveyed  the  land,  19 
Ind.  291  ;  or  that  the  mortgage  was  acknowledged  or  recorded,  19 
Ind.  291  ;  64  Ind.  403  ;  65  Ind.  303 ;  unless  the  foreclosure  is 
against  a  purchaser,  49  Ind.  266;  and  not  then  if  he  had  notice  of 
mortgage,  63  Ind.  44 ;  see,  on  this  point,  108  Ind.  494  (9  N.  E.  R. 
427);  10  Ind.  261  ;  17  Ind.  209.  If  complaint  is  good  as  to  note 
alone  it  will  withstand  demurrer,  57  Ind.  561  ;  80  Ind.  208  ;  and 
likewise  if  good  for  foreclosure  alone,  79  Ind.  424.  Complaint  on 
indemnity  mortgage  by  one  who  has  paid  the  debt  need  not  aver 
the  defendant's  failure  to  repay,  loi  Ind.  258.  As  to  what  is  suf- 
ficient  description  of  land  in  complaint,  see  34  Ind.  163 ;  40  Ind. 
386;  41  Ind.  344;  61  Ind.  375  ;  10  Ind.  261  ;  85  Ind.  457,  and  cases 
cited;  loi  Ind.  310  cases  cited  ;  99  Ind.  i8o;.see  Sec.  752.  As  to 
complaint  upon  deed  construed  as  mortgage,  see  23  Ind.  474;  58 
Ind.  478 ;  64  Ind.  427 ;  145  Mass.  32  (11  N.  E.  R.  738).  See,  gen. 
erally  on  complaint  for  foreclosure,  88  Ind.  106 ;  Thornton  and 
Ballards'  Code,  §  338,  note,  44 ;  Work's  Practice,  vol,  3,  p.  227- 
232.  As  to  when  attachment  and  writ  of  garnishment  may  issue 
on  complaint  to  foreclose,  see  87  Ind.  105. 

Sec.  154.    Answer. 

If  copy  of  mortgage  is  set  out  in  complaint,  it  may  be  referred 
to  in  the  answer  or  cross-complaint  without  setting  it  out  again, 
40  Ind.  253.  Defendant  may  file  cross-complaint  to  quiet  title,  89 
Ind.  18  ;  a  senior  mortgagee  when  made  party  defendant,  may  ask 
foreclosure  of  his  mortgage,  84  Ind.  301 ;  see  88  Ind.  354 ;  82  Ind. 
133.  The  want  of  consideration  is  a  good  defense,  116  Ind.  249 
{19  N.  E.  R.  106) ;  or  that  it  was  illegal,  36  O.  St.  442  ;  see  37  O. 
St.  383 ;  5  Ind.  353  ;  and  so  is  an  answer  setting  up  an  agreement 
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to  extend  time  of  payment  and  the  bringing  of  suit  before  the 
expiration  of  the  time,  17  Ind.  198.  Mortgagor  cannot  say  he 
had  no  title  to  the  mortgaged  premises,  36  Ind.  484;  61  Ind.  511 ; 
see  65  Ind.  303  ;  loi  Ind.  258.  As  to  the  answer  of  want  of  title 
in  vendor  upon  foreclosure  of  purchase-money  mortgage,  see  45 
Ind.  305  ;  45  Ind.  393  ;  Sec.  798  ;  81  Ind.  401.  Mortgagee  cannot 
foreclose  purchase-money  mortgage  while  lands  conveyed  are  in- 
cumbered equal  to  his  claim,  18  Ind.  339.  A  vendee  assuming 
mortgage  cannot  defeat  it  on  ground  of  usury,  18  Ind.  237  (81 
Am.  Dec.  353) ;  55  Ind.  341  ;  40  O.  St.  584;  see  11  Ind.  258  ;  123 
111.  510(14  N.  E.  R.  859).  A  vendee  upon  foreclosure  of  pur- 
chase-money  mortgage,  may  counter-claim  for  damages  on  account 
of  fraudulent  representations  of  vendor,  40  O.  St.  168.  In  the 
absence  of  fraud  practiced,  one  cannot  defeat  foreclosure  of  mort- 
gage on  ground  of  his  illiteracy,  99  Ind.  180.  An  answer  alleg- 
ing that  defendant  had  been  discharged  as  a  bankrupt,  after  the 
cause  of  action  had  accrued,  was  held  insufficient,  loi  Ind.  258. 
See,  on  answer,  14  Ind.  601  ;  30  Ind.  354 ;  36  Ind.  549  ;  42  Ind.  260. 

Sec.  155.    Parties. 

Joint  mortgagees  should  join  in  complaint  to  foreclose,  3 
Blk,  403  (25  Am.  Dec.  426);  84  Ind.  301 ;  12  B.  Mon.  (Ky.)  186; 
and  joint  mortgagors  should  be  joined  as  defendants,  3  J.  J  M. 
(Ky.)  301.  Courts  favor  the  adjudication  of  all  conflicting  inter- 
ests at  one  time,  107  Ind.  58  (3  N.  E.  R.  940) ;  108  Ind.  235  (9 
N.  E.  R.  99);  I  Ind.  34.  Heirs  of  deceased  mortgagor  and  not 
his  administrator  are  proper  parties  defendant,  4  Blk.  380 ;  8  Ind. 
188  ;  see  i  Ind.  35.  Proper  parties  may  be  substituted  upon  ap- 
peal, in  case  of  death,  81  Ind.  510.  Prior  mortgagees  are  not 
necessary  parties,  6  Ind.  377;  11  Ind.  398  ;  94  U.  S.  734;  49  Wis. 
200.  See  3  Dana  (Ky.)  469 ;  but  where  he  is  made  a  party  he  may 
set  up  his  prior  mortgage  by  counter-claim  and  ask  its  foreclosure, 
84  Ind.  301 ;  81  Ind.  569;  and  he  is  bound  by  the  decree,  88  Ind- 
354.  As  to  junior  mortgagee,  see  next  section.  Whoever  owns 
the  land  or  the  equity  of  redemption  is  a  necessary  party,  100 
Ind.  510;  23  N.  E.  R.  767;  79  Ind.  424;  98  Ind.  209;  loi  Ind. 
94;  115  Ind.  363  (17  N.  E.  R.  192);  107  Ind.  527  (8  N.  E.  R.  296); 
92  Ind.  509;  99  Ind.  46;  23  N.  E.  R.  698.  See  115  111.  510(4 
N.  E.  R.  837);  20  Ind.  2IO,  486;    but   mortgagor  need  not  be 
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joined  with  one  who  has  acquired  the  equity  of  redemption, 
unless  personal  judgment  is  sought  against  him,  21  Ind.  471 ;  100 
Ind.  510,  no;  197  (10  N.  E.  R.  299);  and,  in  the  last  case,  it  was 
held  that  court  might  refuse  to  make  him  a  party.  It  was 
recently  held  in  New  York,  that  an  equity  of  redemption,  owned 
by  an  assignee  in  bankruptcy,  as  such,  is  not  barred  by  a  fore- 
closure in  which  he  is  made  a  party,  as  an  individual  only,  112 
N.  Y.  93  (19  N.  E.  R.  424;  8  Am.  St.  Rep.  712).  The  mort- 
gagor's vendee  should  be  made  a  party,  76  Ind.  534 ;  107  Ind. 
527  (8  N.  E.  R.  296);  3  J.  J.  M.  (Ky.)  43 ;  23  N.  E.  R.  698;  but 
this  is  not  necessary  where  the  land  was  conveyed  before  the  mort- 
gage was  executed,  8  Blkf.  189.  If  the  vendee  assumes  the  mort- 
gage the  mortgagor  need  not  be  made  a  party,  8  Blkf.  166;  and 
where  there  are  several  successive  purchasers,  each  assuming  the 
mortgage,  the  last  one  only  need  be  made  a  party,  63  Ind.  44. 
Any  lien-holder  is  a  proper  party,  92  Ind.  447.  Where  guardian 
holds  judgment  for  his  ward  against  the  mortgaged  premises  it  is 
sufficient  to  make  him  a  party,  92  Ind.  24;  as  to  when  ward  should 
be  a  party,  see  11  B.  Mon.  (Ky.)  335.  In  Ohio,  it  was  held  that 
beneficiaries  under  a  conveyance  made*  for  benefit  of  creditors 
were  proper  parties  to  foreclosure  of  mortgage  on  such  lands,  14 
0.  St.  200 ;  see  29  O.  St.  330.  A  purchaser  at  sheriff's  sale  is  a 
proper  party,  87  Ind.  400;  see  83  Ind.  294.  The  holder  of  a 
judgment  lien  is  not  a  necessary  party,  16  Ind.  361.  The  wife  of 
a  purchaser  of  mortgaged  premises  is  a  proper  party,  25  Ind.  533; 
as  to  when  wife  should  be  made  a  party,  30  Ind  349 ;  1 14  Ind. 
160  (16  N.  E.  R.  174);  husband,  81  Ind.  474.  See,  on  parties, 
Jones  on  Mort.,  §§  1394-1442 ;  6  Blk.  238 ;  79  Ind.  172;  Bliss  on 
Code  PL,  §§  100-103  ;  Thornton  and  Ballards*  Code,  §  268,  note 
23;  Tiedeman  on  Real  Prop.,  §§  359,  360. 

Sec.  156.    Junior  mortgagee. 

He  is  a  proper,  though  not  necessary  party,  96  Ind.  518,  and 
cases  cited;  14  Ind.  529;  16  Ind.  i;  see  6  Ind.  377.  When  made 
a  party  he  may  protect  his  interest,  96  Ind.  510;  16  Ind.  i  ;  and 
he  may  show  want  of  consideration  for  prior  mortgage,  76  Ind. 
285 ;  or  that  the  transaction  was  tainted  with  usury,  26  Ind.  94. 
Being  made  a  party  does  not  preclude  his  foreclosing,  j6  Ind. 
285.     If   he   is  not  made  a  party,  his  rights  stand  unaffected 
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by  the  decree,  79  Ind.  521;  74  Ind.  479;  102  Ind.  127(1  N. 
E.  R.  290);  no  Ind.  572  (10  N.  E.  R..407);  17  Ind.  52;  is^Ind. 
179;  30  O.  St.  24;  43  O.  St.  437  (2  N.  E.  R.  841) ;  and  he  is  not 
bound  to  redeem,  but  may  sue  purchaser  at  foreclosure  sale  to 
foreclose  his  mortgage,  loi  Ind.  258;  see  79  Ind.  514.  See,  gen- 
erally,  as  to  rights  of  junior  mortgagee  in  such  cases,  loi  Ind. 
264,  and  cases  cited ;  34  Ind.  262 ;  43  O.  St.  437  (2  N.  E.  R.  841). 
If  a  party  acquires  two  mortgages  on  same  property  and  fore- 
closes the  senior  without  reference  to  the  junior,  he  cannot,  after 
the  year  of  redemption  has  passed,  exercise  any  right  to  redeem 
on  account  of  the  junior  mortgage,  102  Ind.  152  (i  N.  E.  R.  290). 
As  to  default  of  junior  mortgagee,  6  Ind.  322  ;  foreclosure  by,  15 
Ind.  86;  76  Ind.  285.  In  Kentucky,  it  was  held  that  a  failure  to 
make  an  unknown  junior  mortgagee  a  party  will  not  affect  the 
title  of  an  innocent  purchaser,  4  B.  Mon.  (Ky.)  50.  See,  gener- 
ally, 32  Ind.  381  ;  Jones  on  Mort.,  §  1425. 


Sec.  157.    Foreclosure  of  assigned  mortgage. 

And  in  a  suit  to  foreclose  said  mortgage  (an  as- 
signed mortgage,  see  Sec.  149),  it  shall  be  sufficient 
to  make  the  mortgagee,  or  the  assignee  shown  by 
said  record  to  hold  an  interest  therein,  defendants. 
And  all  persons  failing  to  cause  assignments  to  them 
to  be  made  or  put  of  record  in  the  manner  aforesaid, 
unless  they  cause  themselves  to  be  made  parties 
pending  the  action,  shall  be  bound  by  suc^  decree  as 
may  be  rendered,  the  same  as  if  they  had  been  par- 
ties to  the  suit.  And  any  purchaser  at  judicial  sale 
of  the  mortgaged  premises,  or  any  part  thereof, 
under  such  decree,  or  claiming  title  under  the  same, 
buying  without  actual  notice  of  any  assignment  not 
thus  of  record,  or  of  the  transfer  of  any  note,  the 
holder  whereof  was  not  a  party  to  the  action,  shall 
hold  the  said  premises,  so  purchased,  free  and  dis- 
charged of  such  lien.    Provided,  however,  That  any 
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assignee  or  transferee  may  redeem  said  premises, 
like  any  other  creditor,  during  the  period  of  one  year 
allowed  by  statute  after  such  sales.  (R.  S.  1094.  In 
force  July  2,  1877.) 

For  further  discussion  of  assignment  of  mortgages,  see  Sec.  149. 
It  was  held  prior  to  this  statute  that  an  assignee  of  a  junior  mort- 
gage^  though  the  assignment  was  not  recorded,  does  not  lose  his 
right  to  redeem  by  foreclosure  against  his  assignor,  to  which  he 
was  not  a  party,  50  Ind.  441,  see  17  Ind.  52.  The  assignor  should 
be  made  a  party  unless  the  complaint  shows  on  its  face  that  the 
assignment  was  made  by  proper  indorsement,  89  Ind.  56 ;  but  where 
the  indorsement  shows  a  complete  assignment  of  all  his  interest 
in  note  and  mortgage,  he  is  not  a  necessary  party,  115  Ind.  312 
(17  N.  E.  R.  161) ;  see  on  this  point,  47  Ind.  326;  20  Ohio  474;  8 
O.  St«  2.  The  assignee  cannot  foreclose  unless  he  is  the  real  party 
in  interest,  10  Ind.  205  (71  Am.  Dec.  316).  One  who  recovers  by 
garnishment  a  mortgage  debt  becomes  in  law  the  assignee  thereof 
and  may  foreclose,  45  O.  St.  653  (17  N.  E.  R.  73) ;  and  likewise  a 
replevin  bail  of  judgment  on  mortgage  debt,  may  upon  payment 
be  subrogated  and  foreclose,  95  Ind.  191.  The  assignee  may  fore- 
close and  after  purchasing  at  his  own  sale,  sue  his  assignor  to  re- 
cover a  balance  due  on  the  note,  47  Ind.  326.  See,  generally,  7  Blk, 
297;  78  Ind.  253 ;  Jones  on  Mort.,  §  1427. 

Sec.  158.    Installments  not  due. 

Whenever  a  complaint  is  filed  for  the  foreclosure 
of  a  mortgage  upon  which  there  shall  be  due  any 
interest,  or  installment  of  the  principal,  and  there 
are  other  installments  not  due,  if  the  defendant  pay 
into  Court  the  principal  and  interest  due,  with  costs, 
at  any  time  before  final  judgment,  the  complaint 
shall  be  dismissed ;  if  such  payment  be  made  after 
final  judgment,  proceedings  thereon  shall  be  stayed, 
subject  to  be  enforced  upon  a  subsequent  default  in 
the  payment  of  any  installment  of  the  principal  or 
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interest  thereafter  becoming  due.  In  the  final  judg- 
ment, the  Court  shall  direct  at  what  time  and  upon 
what  default  any  subsequent  execution  shall  issue. 
(R.  S.  1 102.     In  force  May  6,  1853.) 

The  rule  of  equity  was  similar  to  this  statute,  7  Ohio,  part  2, 
p.  232  I  Bibb  (Ky.)  250;  3  Blk.  440.  Under  the  statute  of  1831,  a 
mortgage  debt  payable  in  installments  could  not  be  foreclosed 
until  after  the  day  of  payment  of  last  installment  was  past,  8  Blk. 
300;  but,  undei  the  present  statute,  when  any  single  note  or 
installment  becomes  due,  2  Ind  266;  35  Ind.  539.  When  mort- 
gage  is  foreclosed  upon  installments  due  and  not  due,  there  can 
be  no  judgment  on  installments  not  due,  51  Ind.  46;  see  11  Ind. 
504;  2  B.  Mon.  (Ky.)  207  ;  Bush  (Ky.)  428;  and  execution  cannot 
issue  for  installments  until  they  become  due,  65  Ind.  71 ;  and  any 
excess  collected  on  installment  due  belongs  to  the  judgment  debt- 
or and  cannot  be  applied  to  portions  not  yet  due.  Id.  An  an- 
swer setting  up  any  state  of  facts  showing  a  settlement  or  pay- 
ment of  part  due  will  be  good  against  the  whole  complaint,  54 
Ind.  269.  Foreclosure  will  lie  for  a  default  in  the  payment  of  the 
interest  alone,  15  Ind.  459;  16  Ind.  45;  i  N.  E.  R.  119.  The  mort- 
gagor  may  agree  that  upon  his  failure  to  pay  one  installment,  all 
the  remainder  shall  become  due,  39  Ind.  119;  and  the  mortgagee 
may  foreclose  upon  his  failure  to  pay  first  installment,  1 1  Ind.  245  ; 
19  Ind.  30  ;  and  judgment  is  no  bar  to  subsequent  suit  upon  other 
installments.  Id.  If  note  representing  an  installment  not  due  is 
held  by  third  party,  he  may,  when  made  a  party  defendant,  protect 
his  interests  by  counter-claim,  82  Ind.  133  ;  96  Ind.  510.  Effect 
of  payment  of  installment  due  after  judgment,  11  Ind.  377.  As 
to  confession  of  judgment  by  attorney,  where  installments  are  not 
all  due,  19  Ind.  234.  A  complaint  joining  in  one  paragraph  sev- 
eral matured  and  unmatured  notes  is  good  after  judgment,  67  Ind. 
309.  It  was  held  that,  where  a  mortgage  provided  that  a  failure 
to  pay  either  of  two  notes  at  maturity  should  mature  them  both, 
the  mortgagee  did  not  waive  his  rights  by  receiving  payment  of 
the  first  note  three  days  after  it  became  due,  1 12  Ind.  484  (14  N.  E. 
R.  466).  A  mortgage  securing  notes  due  in  installments,  having 
been  foreclosed  as  to  last  installment,  may  be  foreclosed  for  re- 
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maining  notes  as  against  a  person  who  has  purchased  the  equity  of 
redemption  after  the  foreclosure,  with  knowledge  of  unpaid  notes, 
and  assumed  and  agreed  to  pay  them,  79  Ind.  49 ;  see,  on  this 
point,  58  Ind.  176  (26  Am.  Rep.  71).  See,  generally,  90  Ind.  250; 
*  117  Ind.  89  (19  N.  E.  R.  719)  ;  Jones  on  Mort.,  §  1459.  As  to  or- 
der of  sale  in  such  cases,  §§  159,  160. 

Sec.  169.    Sale  in  solido  or  parcelS'-Surplus. 

In  such  cases,  the  Court  shall  ascertain  whether 
the  property  can  be  sold  in  parcels;  and,  if  it  can  be 
done  without  injury  to  the  interest  of  the  parties,  the 

I  Court  shall  direct  so  much  only  of  the  premises  to 

be  sold  as  will  be  sufficient  to  pay  the  amount  then 
due  on  the  mortgage,  with  costs,  and  the  judgment 
shall  remain  and  be  enforced  upon  any  subsequent 
default,  unless  the  amount  due  shall  be  paid  before 
execution  of  the  judgment  is  perfected. 

If  the  mortgaged  premises  cannot  be  sold  in  par- 
cels, the  Court  shall  order  the  whole  to  be  sold;  and 
the  proceeds  of  the  sale  shall  be  applied,  first  to  the 
payment  of  the  principal  due,  interest,  and  costs,  and 
then  to  the  residue  secured  by  the  mortgage,  and 
not  due.  And  if  the  residue  do  not  bear  interest,  a 
deduction  shall  be  made  therefrom,  by  discounting 

^^  the  legal  interest.  And  in  all  cases  where  the  pro- 
ceeds of  sale  shall  be  rhore  than  sufficient  to  pay  the 
amount  due  and  costs,  the  surplus  shall  be  paid  to 

t^\       the  mortgage-debtor,  his  heirs  or  assigns.     (R.  S. 

i^^l       II 03,  1 104.     In  force  May  6,  1853.) 

t  c  I  Except  as  is  provided  for  by  these  sections  the  court  has  nothing 

J.tl  to  do  with  the  question  of  the  divisibility  of  the  premises  to  be 

viDi|  sold,  77  Ind.  224;  42  Ind.  266;  but  Sec.  202  is  held  to  apply  to 

,f  It  I  sales  on  foreclosure,  as  well  as  to  sales  on  execution,  30  Ind.  332 
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(95  Am.  Dec.  699) ;  see  Sec.  202.  It  is  the  duty  of  the  court  to  in- 
quire  into  the  question  of  divisibility  of  premises,  and  the  decree 
should  specify  the  parts  to  be  sold,  16  Ind.  79,  229,  233;  13  Ind. 
354 ;  but  this  only  applies  to  those  cases  where  there  are  install- 
ments not  yet  due,  13  Ind.  560;  17  Ind.  260;  20  Ind.  20;  30  Ind. 
332  (95  Am.  Dec.  699);  yy  Ind.  224.  A  decree  ordering  sale  of 
whole  may  be  upheld,  where  it  does  not  appear  that  the  premises 
were  worth  more  than  the  debt,  3  Ind.  401  ;  or  where  sale  in  par- 
cels would  be  injurious,  67  Ind.  310. 

Under  Stat.  1843  the  whole  might  be  sold  even  where  install- 
ments were  not  due,  provided  it  would  be  "  most  beneficial "  to 
both  parties,  8  Blk.  465  ;  see  4  Ind.  576;  2  Ind.  406;  3  Blk.  440. 
The  question  of  divisibility  of  premises  cannot  be  raised  for  the 
first  time  in  Supreme  Court,  15  Ind.  103;  29  Ind.  264;  nor  can  a 
failure  to  sell  in  parcels  be  taken  advantage  of  after  two  years,  26 
Ind.  90.  The  court  cannot  give  plaintiff  any  right  to  direct  the 
order  of  sale  of  the  various  parcels,  42  Ind.  260.  Any  parcel  held 
by  mortgagor  should  be  sold  before  such  as  he  has  conveyed,  73 
Ind.  120.  The  proceeds  must  be  applied,  first  to  the  payment  of 
the  principal  due,  interests  and  costs,  and  then  to  the  residue  se- 
cured by  the  mortgage  and  not  due,  81  Ind.  588 ;  and  the  surplus 
belongs  to  the  mortgage  debtor,  100  Ind.  226;  65  Ind.  71;  and 
the  mortgagor  may  enforce  his  right  to  it,  see  118  Ind.  55  (20  N. 
E.  R.  525 ;  ID  Am.  St.  Rep.  104).  See,  generally,  on  the  application 
of  the  surplus,  8  Blk.  447  (46  Am.  Dec.  486) ;  29  Ind.  624 ;  107  N.  Y. 
148  (13  N.  E.  R.  915) ;  26  O.  St.  491 ;  43  O.  St.  380  (2  N.  E.  R. 
434) ;  44  O.  St.  260  (6  N.  E.  R.  900).  If  two  tracts  are  mortgaged 
and  one  satisfy  the  judgment,  it  releases  the  other,  140  Mass.  49 
(2  N.  E.  R.  941). 

Sec.  160.    Judgment— Order  of  sale. 

It  shall  not  be  necessary  in  any  action  upon  a 
mortgage  or  lien  to  give  time  for  the  payment  of 
money,  or  for  doing  any  other  act,  but  final  judg- 
ment may,  in  such  cases,  be  given  in  the  first 
instance. 

In   the   foreclosure  of   a    mortgage,  the  sale  of 
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the  mortgaged  property  shall  in  all   cases  be  or- 
dered. 

In  rendering  judgment  of  foreclosure,  the  Court 
shall  give  personal  judgment  against  any  party  to 
the  suit  liable  upon  any  agreement  or  agreements, 
for  the  payment  of  any  sum  or  sums  of  money  se- 
cured by  the  mortgage,  and  shall  order  the  mort- 
g^ed  premises,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  mortgage  and  judgment  and 
costs  of  the  action,  to  be  first  sold,  before  levy  of 

j        execution   upon  other  property  of  the  defendant. 

!  The  payment  of  the  mortgage  debt,  with  interest  and 
costs,  at  any  time  before  sale,  shall  satisfy  the  judg- 

i        ment 

When  there  is  an  express  written  agreement  for 

I  the  payment  of  the  sum  of  money  secured  contained 
in  the  mortgage  or  any  separate  instrument,  the 
Court  shall  direct,  in  the  order  of  sale,  that  the  bal- 
ance due  on  the  mortgage,  and  costs  which  may  re- 
main unsatisfied  after  the  sale  of  the  mortgaged 
premises,  shall  be  levied  of  any  property  of  the 
mortgage-debtor.  (R.  S.  574,  575,  1097,  1099.  I^ 
force  Sept  19,  1881.) 

Sec.  161.    (General  notes  on  judgment. 

If  the  instrument  is  a  mortgage  it  is  the  duty  of  the  court  to 
decree  the  sale  of  the  premises,  64  Ind.  427.  The  decree  should 
show  the  amount  of  the  debt,  3  Dana  (Ky.)  590 ;  and  describe  the 
property,  12  B.  Mon.  (Ky.)  186;  and  defective  description  may 
destroy  lien  of  mortgage,  see  95  Ind.  326.  The  description  maybe 
i  aided  by  the  complaint,  95  Ind.  195.  The  decree  merges  the  right 
of  action,  but  does  not  impair  the  lien  of  mortgage,  73  Ind.  219  (38 
Am.  Rep.  129);  95  Ind.  207;  65  Ind.  243 ;  116  Ind.  312  (19  N.  E. 
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R.  144).  Except  as  is  provided  for  in  Sec.  1 59,  the  court  has  noth- 
ing to  do  with  the  question  of  the  divisibility  of  the  mortgaged 
premises,  jj  Ind.  224;  42  Ind.  266.  To  support  a  judgment  there 
must  be  something  due  on  the  mortgage,  98  Ind.  209.  The  judg- 
ment finally  determines  the  rights  of  the  parties,  in  respect 
to  the  mortgaged  premises,  and  cannot  be  collaterally  attached, 
119  Ind.  60  (21  N.  E.  R.  323);  118  Ind.  345  (21  N.  E.  R.  293); 
I  ID  Ind.  149  (10  N.  E.  R.  935) ;  90  Ind.  502 ;  98  Ind.  262 ;  88  Ind. 
360,  and  cases  cited ;  105  Ind.  72  (4  N.  E.  R.  425),  and  cases  cited ; 
115  Ind.  423  (17  N.  E.  R.  904);  49  Ind.  180;  78  Ind.  321.  It  is 
the  duty  of  persons  made  parties  to  assert  their  claims,  114  Ind. 
303  (16  N.  E.  R.603);  92  Ind.  447, 349:  81  Ind.  474;  91  Ind.  497. 
If  title  is  put  in  issue,  the  judgment  is  conclusive,  107  Ind.  360 
(8  N.  E.  R.  174),  and  cases  cited.  If  the  notes  contain  a  stipulation 
that  they  shall  be  collectible  without  relief  from  valuation  laws, 
the  decree  should  be  likewise,  notwithstanding  the  mortgage,  45 
Ind.  120;  17  Ind.  209.  The  objection  that  judgment  is  too  large 
will  not  be  considered  upon  appeal  for  first  time,  40  Ind.  253. 
Where  the  decree  expressly  protects  rights  of  another  mortgagee, 
he  is  not  affected  by  sale  under  it,  76  Ind.  285  See,  generally,  60 
Ind.  25  ;  3  Ind.  389 ;  127  111.  60  (20  N.  E.  R.  218)  ;  Boone  on  Real 
Prop.,  §  242 ;  Tiedeman  on  Real  Prop.,  §§  361,  362. 

Sec.  161.    Order  of  sale— Personal  judgment. 

The  order  cannot  give  the  plaintiff  any  right  to  direct  the  sale 
of  different  pieces  of  property,  42  Ind.  260.  Where  it  appears 
that  the  mortgaged  premises  have,  subsequent  to  the  execution 
of  the  mortgage,  been  conveyed  or  mortgaged  to  others,  in  parcels, 
at  different  dates,  the  order  should  direct  the  plaintiff  to  exhaust 
the  part  last  sold  or  mortgaged,  and  thus,  in  the  inverse  order  of 
sale,  until  the  mortgage  be  satisfied,  73  Ind.  120;  67  Ind.  277;  14 
Ohio  365  :  42  O.  St.  305  ;  see  10  Bush  (Ky.)  40.  Where  several 
persons  jointly  owning,  and  indebted  for,  real  estate,  apportion  the 
premises,  part  pay  their  share  of  purchase-money,  and  the  vendor 
foreclose  for  residue,  the  court  should  direct  that  the  portion  of 
realty  belonging  to  the  delinquent  purchaser  be  first  sold,  20  Ind. 
437  (83  Am.  Dec.  327).  Party  must  be  liable  personally  in  order 
to  support  a  personal  judgment,  ^^  Ind.  48.  The  original  maker 
of  aote  is  subject  to  it,  89  Ind.  231.     It  must  be  asked  in  the 
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complaint,  31  O.  St.  80;  and  it  was  held  where  the  complaint 
asks  for  personal  judgment  against  all  of  the  makers  of  the  note,  an^ 
judgment  is  taken  by  default  against  only  one  of  them,  the  plaintift 
could  not  afterwards  sue  the  others  on  the  note,  116  Ind.  312  (19 
N.  E.  R.  143).  If  the  judgment  is  merely  for  foreclosure,  it  cannot 
be  made  the  subject  of  an  action  for  residue  of  debt,  39  Ind.  165  ; 
but  the  taking  of  a  personal  judgment  does  not  preclude  a  fore- 
closure, if  no  execution  has  been  issued,  13  Ind.  468 ;  19  Ind.  190", 
112  Ind.  474  (14  N.  E.  R.  358).  Personal  judgment  given  for  debt 
not  due  is  not  void  but  voidable,  75  Ind.  98  ;  83  Ind.  344.     It  can- 
not be  rendered  against  an  administrator,  21  Ind.  129  ;  see 64  Ind. 
68 ;  nor  against  heirs  unless  it  appear  that  they  have  received 
assets  from  mortgaged  debtor  other  than  the  mortgaged  premises, 
9  Ind.  481.     A  subsequent  vendee  is  not  subject  to,  unless  he  as- 
sumed  payment  of  incumbrance,  100  Ind.  496 ;  1 15  Ind.  363  (17  N. 
E.  R.  192);  and  if  desired  against  the  mortgagor,  in  such  cases  he 
must  be  made  a  party,  21  Ind.  471.     As  to  when  it  may  be  ren- 
dered against  a  married  woman,  13  Ind.  56 ;  ^^  Ind.  48  ;  28  Ind. 
464;  an  assignor,  57  Ind.  420;  17  Ind.  255.  It  was  allowed agaitist 
the  husband  upon  foreclosure  of  mortgage  upon  lands  of  wife, 
given  to  secure  his  note  for  her  debt,  'jj  Ind.  394.     As  to  affect  of 
personal  judgment,  see  112  Ind. 474  (14 N.  E.  R.  358);  it  is  alien 
on  all  other  lands  of  defendant  in  the  county,  25  Ind.  458.     Prior 
to  this  statute,  if  the  mortgagee  did  not^receive  satisfaction  of  his 
claim  by  foreclosure,  he  could  recover  judgment  for  residue,  I  Blk. 
387 ;  and  it  is  held,  under  the  statute,  that  the  giving  of  a  personal 
judgment  was  sufficient  without  ordering  an  execution  over  for 
the  residue,  65  Ind.  243.     A  personal  judgment  cannot  be  ren- 
dered against  a  defendant  constructively  summoned,  84  Ind.  380 ; 
102  Ind.  233(1  N.  E.  R.  476;  52  Am.  Rep.  662);  Thornton  and 
Ballards'  Code,  §  390;   21  O.  St.  142.     An  objection  to  personal 
judgment  cannot  be  made  in  Supreme  Court  for  first  time,  29  Ind. 
264. 

Sec.  162.    Sale  by  sheriff. 

The  copy  of  the  order  of  sale  and  judgment  shall 
be  issued  and  certified  by  the  Clerk,  under  the  seal 
of  the  Court,  to  the  Sheriff,  who  shall  thereupon  pro- 
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ceed  to  sell  the  mortgaged  premises,  or  so  much 
'  thereof  as  may  be  necessary  to  satisfy  the  judgment, 
interest,  and  costs,  as  upon  execution ;  and  if  any 
part  of  the  judgment,  interest,  and  costs  remain  un- 
satisfied, the  Sheriff  shall  forthwith  proceed  to  levy 
the  residue  of  the  other  property  of  the  defendant 
(R.  S.  I  loo.     In  force  May  6,  1853.) 

The  order  of  sale  is  the  sheriff's  authority  to  sell,  and  he  is  gov- 
erned by  it,.  81  Ind.  275.  The  statutes  in  force  at  time  of  execut- 
ing the  mortgage  govern  the  manner  of  sale,  7  Blk.  154,  612  (43 
Am.  Dec.  197);  8  Blk.  160.  A  copy  of  decree  should  be  set  out 
in  the  order,  but  its  omission  does  not  render  the  sale  void,  16 
Ind.  165.  The  mortgaged  property  must  be  exhausted  before 
other  property  can  be  levied  upon,  103  Ind.  538  (2  N.  E.  R.  203); 
see  1 10  Ind.  234  (i  i  N.  E.  R.  36).  When  order  is  once  issued,  its 
return  upon  order  of  plaintiff,  "without  sale,"  does  not  discharge  the 
lien,  20  Ind.  135.  A  surety  entitled  to  have  his  principal's  prop- 
erty first  subjected  to  sale  must  insist  upon  this  right,  ^^  Ind.  341. 
As  to  wife's  inchoate  interest  upon  foreclosure  sale,  see  Sec.  397. 

Sec.  163.     Elzecution  for  debt  secured  by  mortgage- 
Equity  of  redemption. 

Whenever  an  execution  shall  issue  upon  a  judg- 
ment recovered  for  a  debt  secured  by  mortgage  of 
real  property,  the  plaintiff  shall  indorse  thereon  a 
brief  description  of  the  mortgaged  premises ;  and 
the  equity  of  redemption  shall  in  no  case  be  sold  on 
such  execution.     (R.  S.  1 105.     In  force  May  6,  1853.) 

For  definition  of  equity  of  redemption,  see  Sec.  151.  This 
statute  prohibits  the  sale  of  the  equity  of  redemption  on  an 
execution  issued  on  judgment  rendered  for  a  mortgage  debt  with- 
out a  foreclosure,  47  Ind.  547.  The  failure  to  make  the  proper 
indorsement  does  not  validate  the  sale  where  party  knows  the 
lands  are  mortgaged,  Id. ;  such  sale  is  inoperative  and  void,  98 
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Ind.  480;  95  Ind.  209.  It  may  be  so  declared  by  the  mortgagee, 
who  had  taken  the  judgment,  caused  the  sale  and  bid  off  the 
property,  87  Ind.  168.  By  Sec.  195,  Sub-div.  (3),  "all  rights  of 
redeeming  mortgaged  lands  "  are  subject  to  execution,  see  6  Blk. 
113  ;  7  Blk.  248;  97  Ind.  521.  The  purchaser  in  such  a  case  suc- 
ceeds to  rights  of  judgment  plaintiff,  26  Ind.  220  (89  Ind.  460); 
see  6  Blk.  482.  Such  sale  does  not  discharge  the  mortgage,  82 
Ind.  164.  Even  the  mortgagee  may  sell  the  equity  of  redemp- 
tion upon  execution  for  a  debt  not*  secured  by  the  mortgage, 
Jones  on  Mort.,  §§  665,  c.  4  Pick.  253  ;  42  111.  350;  90  111.  241. 
See,  generally,  upon  sale  of  equity  of  redemption  upon  execution, 
11  Am.  Dec.  193-198,  note ;  Jones  on  Mort.,  §§665,  1229,  1230; 
Herman  on  Ex.,  §  141. 

Sec.  164.    Satisfaction  by  clerk  upon  foreclosure. 

Upon  the  foreclosure  of  any  mortgage  in  the 
Circuit  Court  of  any  county  in  this  State,  and  upon 
the  payment  and  satisfaction  of  such  judgment  as 
may  be  rendered  m  such  proceedings  in  foreclosure, 
in  said  Court,  the  Clerk  thereof  shall  immediately 
thereafter  enter  satisfaction  of  said  mortgage  on  the 
records  of  the  Recorders  office  of  such  county,  if 
the  same  shall  have  been  recorded  :  Provided,  That 
the  record  in  foreclosure  and  satisfaction  thereof 
shall  show  that  the  whole  debt  secured  by  '  such 
mortgage  has  been  paid.  Such  Clerk  shall  tax  a 
fee  of  forty  cents  in  each  case  of  foreclosure  requir- 
ing satisfaction,  which  shall  be  paid  as  other  costs 
in  such  cases ;  twenty  cents  of  which  he  shall  pay 
to  the  Recorder  for  his  services,  retaining  twenty 
cents  for  his  own  services.  (R.  S.  1098.  In  force 
Sept.  19, 1 88 1.) 

See  Sec.  1 50.     The  court  has  power  to  order  the  clerk  to  enter 
satisfaction,  87  Ind.  278. 


164  MORTGAGES. 

Sec.  166.   Foreclosure  by  State. 

Nothing  in  this  Act  shall  effect  any  provisions 
made  by  law  in  relation  to  the  foreclosure  of  mort- 
gages to  the  State  of  Indiana,  so  far  as  the  same 
conflict  with  the  provisions  of  this  Act.  (R.  S.  1092. 
In  force  May  6,  1853.) 

SCHOOL  FUND  MORTGAGES. 

Sec.  166.   Form  of  mortgage  and  note. 

The  mortgage  may  be,  in  substance,  as  follows: 
and  the  Auditor  shall  specify  therein  whether  the 
same  belongs  to  the  common  school  fund  or  to  the 
congressional  township  fund,  and,  if  the  latter,  the 
particular  township  or  townships  whose  funds  are 
thus  loaned. 

I,  A.  B.,   of  the   county  of ,  in  the  State  of 

Indiana,  do  mortgage  to  the  State  of  Indiana,  for 
the  use  of  [here  describe  the  fund  out  of  which  the 
loan  was  made],  all  [here  describe  the  land],  for  the 
payment  of— dollars,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum,  payable  annually  in 
advance,  according  to  the  conditions  of  the  note 
hereto  annexed. 

The  note  accompanying  the  same  may  be  in  sub- 
stance as  follows,  to-wit :  I,  A.  B.,  promise  to  pay  to 
the  State  of  Indiana,  for  the  use  of  [here  recite  the 

particular  fund],   on    or   before  ,  the   sum   of 

dollars,  with  interest  thereon  at  the  rate  of  eight 

per  cent,  per  annum  in  advance,  commencing  on  the 
day  of ,  18 — ;  and  do  agree  that,  in  case 
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of  failure  to  pay  any  installment  of  interest  when 
the  same  shall  become  due,  the  principal  sum  shall 
become  due  and  payable,  together  with  all  arrears 
of  interest ;  and  on  failure  to  pay  such  principal  or 
interest  when  due,  two  per  cent,  damages  shall  be 
collected,  with  costs,  and  the  premises  mortgaged 
may  be  sold  by  the  County  Auditor  for  the  payment 
of  such  principal  sum,  interest,  damages,  and  costs. 
(R.  S.  4384  to  4386.     In  force  March  6,  1865.) 

See,  generally,  upon  loan  of  school  fund,  E.  S.,  §§  1253-1261 ; 
R.  S.,  4369-4397.  Sufficiency  of  description  of  land  mortgaged, 
82  Ind.471  ;  57  Ind.  593;  85  Ind.  513;  115  Ind.  529  (18  N.  E. 
R.  26);  116  Ind.  383(19  N.  E.  R.  181).  More  than  two  thousand 
dollars  cannot  be  loaned  to  any  one  person,  E.  S.,  §  1254 
(Acts  85,  p.  196).  A  loan  for  greater  sum  would  be  void,  5  Ind. 
353.  The  auditor  has  no  right  to  loan  the  fund  to  himself,  but 
such  is  only  voidable,  99  Ind.  77  (limiting  74  Ind.  181)  ;  but  such 
a  breach  of  duty  is  no  defense  to  enforcing  the  rights  of  the  State, 
loi  Ind.  2 ;  99  Ind.  77 ;  101  Ind.  532. 

Sec.  167.    Record  and  priority. 

Mortgages  taken  for  such  loans  shall  be  con- 
sidered of  record  from  the  date  thereof,  and  shall 
have  priority  of  all  mortgages  or  conveyances  not 
previously  recorded,  and  all  other  liens  not  pre- 
viously incurred  in  the  county  where  the  land  lies. 

The  Auditor  shall  cause  such  mortgages  to  be  re- 
corded immediately,  retaining  the  cost  of  recording 
out  of  the  money  borrowed.  (R.  S.  4380,  4381.  In 
force  March  6,  1865.) 

It  is  regarded  as  recorded  from  its  date,  and  is  a  lien  with- 
out being  placed  upon  the  record,  even  against  a  purchaser,  23 
Ind.   416;  98  Ind.  340;  loi  Ind.  2;  116  Ind.  383  (19  N.  E.  R. 
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i8i).  See  88  Ind.  107.  A  sale  of  land  for  taxes,  which  accrued 
after  the  execution  of  the  school-fund  mortgagee,  is  subject  to 
the  mortgage  lien,  loi  Ind.  2.     See  121  Ind.  416  (23  N.  E.  R.  265). 

Sec.  168.    Sale  or  recovery  of  the  premises. 

On  failure  to  pay  any  installment  of  interest  when 
the  same  becomes  due,  the  principal  sum  shall  forth- 
with become  due  and  payable,  and  the  Auditor  may 
proceed  to  collect  the  same  by  suit  on  the  note,  or 
by  sale  of  the  mortgaged  premises.  He  may  also, 
by  suit,  recover  the  possession  of  the  mortgaged 
premises  before  sale  thereof;  and  he  shall,  on  the 
fourth  Monday  in  March,  annually,  offer  for  sale  all 
mortgaged  lands  on  which  payments  of  interests  are 
due  on  the  first  day  of  January  and  unpaid  on  the 
day  of  sale.     (R.  S.  4383.     In  force  March  6,  1865.) 

See  65  Ind.  262. 

Sec.  169.    Notice  of  sale. 

Before  sale  of  mortgaged  premises,  the  Auditor 
shall  advertise  the  same  in  some  newspaper  printed 
in  the  county  where  the  land  lies,  if  any  there  be 
(otherwise,  in  a  paper  in  the  State  nearest  thereto), 
for  three  weeks  successively,  and,  also,  by  notice  set 
up  at  the  court-house  door' and  in  three  public 
places  in  the  township  where  the  land  lies.  (R.  S. 
4391.     In  force  March  6,  1865.) 

The  giving  01  rhe  notice  required  by  this  section  is  one  of  the 
ofBcial  duties  of  the  auditor,  for  which  he  cannot  claim  extra 
compensation,  63  Ind.  493.  The  length  of  time  the  notice  must 
be  given  is  governed  by  statute  in  force  at  the  time  of  the  for- 
feiture, 26  Ind.  450;  25  Ind.  4.  See,  generally  on  notice,  ^^  Ind. 
487;  118  Ind.  184(20  N.  E.  R.  758). 
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Sec.  170.    Manner  of  sale  and  surplus. 

At  such  sale  (which  shall  be  held  at  the  court- 
house door),  the  Auditor  shall  sell  so  much  of  the 
mortgaged  premises  to  the  highest  bidder,  for  cash, 
as  will  pay  the  amount  due  for  principal,  interest, 
damages,  and  costs.  When  less  than  the  whole 
tract  mortgaged  shall  be  sold,  the  quantity  sold 
shall  be  taken  in  a  square  form,  as  nearly  as  possi- 
ble, off  the  northwesterly  corner  of  said  tract ;  and 
when  less  than  the  whole  of  any  in-lot  or  out-lot  of 
any  town  or  city  shall  be  sold,  the  part  sold  shall  be 
laid  out  and  taken  off,  so  that  it  shall  extend  from 
the  main  or  principal  street  or  alley  on  which  the 
said  lot  fronts,  to  the  rear  thereof,  to  divide  the  same 
by  a  line  as  nearly  parallel  with  the  boundaries  of 
said  lot  as  practicable;  and  if  less  than  the  whole  is 
sold,  the  Auditor,  in  his  notice  of  sale,  shall  indicate 
off  of  which  side  or  end  of  said  lot  the  part  to  be 
sold  shall  be  taken ;  and  if  more  than  one  tract  of 
land  is  included  in  the  mortgaged  premises,  the 
Auditor  shall  elect  which  tract  or  tracts  shall  be 
sold,  saving  to  the  mortgagor,  if  practicable,  the 
tract  on  which  his  house  is  located.  If  a  tract  of 
land  so  mortgaged,  and  liable -to  be  sold  to  satisfy 
the  mortgage,  cannot  be  divided  without  materially 
diminishing  the  value  of  such  tract;  or  if  any  in-lot 
or  out-lot  be  indivisible,  by  reason  of  extensive 
buildings  or  other  improvements  thereon,  the  Audi- 
tor may  sell  the  whole  thereof,  and,  after  paying  the 
amount  due  for  principal,  interest,  damages,  and 
costs  out  of  the  purchase-money,  shall  pay  the  bal- 
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ance,  if  any,  to  the  mortgagor ;  and  if  the  Auditor 
sell  any  part  of  a  tract  of  land,  out-lot,  or  in-lot  for 
more  than  the  amount  of  principal,  interest,  dam- 
ages, and  costs,  the  excess,  if  any,  shall  be  paid  to 
the  mortgagor.  (R.  S.  4392.  In  force  March  6, 
1865.) 

The  sale  is  not  a  judicial  sale,  but  a  sale  under  a  naked  power, 
and  the  auditor  is  bound  to  a  strict  observance  of  the  statutory 
requirements,  93  Ind.  407,  and  cases  cited  ;  118  Ind.  184  (20  N. 
E.  R.  758);  29  Ind.  I  ;  7  Blk.  12.  The  law  in  force  at  time 
conveyance  is  made  governs,  22  Ind.  311  ;  see,  contra^  25  Ind,  4; 
26  Ind.  450;  no  Ind.  519  (10  N.  E.  R.  634).  The  purchaser 
takes  absolute  title  and  there  is  no  right  of  redemption,  37  Ind. 
85;  71  Ind.  J41  ;  he  is  subrogated  to  the  rights  of  the  State,  82 
Ind.  471.  In  offering  parcels  it  is  not  necessary  to  designate  or 
locate  each  particular  quantity  offered,  71  Ind.  142 ;  but  he  must 
follow  the  requirement  of  statute  in  respect  to  location  of  part 
sold,  118  Ind.  184  (20  N.  E.  R,  758J.  As  to  what  is  sufficient 
offer  to  sell  less  than  the  whole,  see  106  Ind.  589  (7  N.  E.  R.  376) 
The  sale  for  a  greater  sum  than  is  due  is  void,  21  Ind.  422;  29 
Ind.  I ;  47  Ind.  55;  58  Ind.  543;  and  auditor  can  receive  no  bid 
for  less  sum  than  whole  amount  due,  109  Ind.  388  (10  N.  E.  R. 
125).  A  statement  of  sales  by  both  auditor  and  treasurer  is 
required  by  R.  S.,  §  4396,  and  this  must  be  signed  by  both 
auditor  and  treasurer,  but  not  by  the  recorder,  58  Ind.  543. 
See,  generally,  on  setting  aside  such  sales,  60  Ind.  463  ;  85  Ind. 
513;  106  .Ind.  589;  (7  N.  E.  R.  376);  71  Ind,  142.  Sales  on 
account  of  sinking-fund,  i  Ind.  128;  3  Ind.  253124  Ind.  255; 
25  Ind.  261;  36  Ind.  349:  16  Ind,  116;  19  Ind.  149;  other 
trust  funds,  18  Ind.  27  (81  Am.  Dec.  344). 

Sec.  171.   Auditor's  bid  and  resale. 

In  case  of  no  bid  for  the  amount  due,  the  Auditor 
shall  bid  in  the  same  on  account  of  the  fund,  and,  as 
soon  thereafter  as  may  be,  shall  sell  the  same,  hav- 
ing first  caused  it  to  be  appraised  by  three  disinter- 
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ested  freeholders  of  the  neighborhood,  upon  the  fol- 
lowing terms,  viz.:  One-third  cash  in  hand,  and  the 
balance  in  four  equal  installments  due  in  one,  two, 
three  and  four  years  respectively  from  the  day  of 
sale,  bearing  interest  at  six  per  cent,  per  annum, 
payable  annually  in  advance ;  but  no  such  sale  shall 
be  for  a  less  sum  than  the  appraised  value  thereof 
(E.  S.  1259.  Acts  1889,  p.  314.  In  force  March  9, 
1889.) 

This  is  an  amendment  of  R.  S.,  §  4393,  under  which  it  was 
held  that  the  auditor  could  not  sell  for  cash,  65  Ind.  262.  This 
section  changes  the  length  of  credit  and  provides  for  a  cash  pay- 
ment.    See  109  Ind.  388  (10  N.  E.  R.  125). 

Sec.  172.   Resale  and  surplus. 

Lands  heretofore  bought  in  on  account  of  the 
fund,  which  have  been  appraised,  shall  be  sold  in 
like  manner;  and  if,  upon  sale  of  any  such  land,  a 
sum  is  realized  which  is  more  than  sufficient  to  pay 
the  principal,  interest,  damages,  and  costs,  the  over- 
plus shall  be  paid  to  the  original  mortgagor,  his 
heirs  or  assigns,  when  collected.  (R.  S.  4394.  In 
force  March  6,  1865.) 

After  the  debt  is  paid  the  surplus  belongs  to  the  original 
mortgagor  or  his  representatives,  109  Ind.  388  (10  N.  E.  R.  125). 

Sec.  173.    Deed  by  auditor. 

Upon  full  payment  being  made  for  such  lands, 
the  deed  therefor  shall  be  executed  by  the  County 
Auditor,  and  shall  be  entered  in  the  record  of  the 
Board  of  County  Commissioners  before  delivery. 
(R.  S.  4395-    In  force  March  6,  1865.) 
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It  must  be  recorded  before  delivery,  58  Ind.  543  ;  and  the 
auditor  cannot  sue  for  the  purchase-money  without  tender  of 
a  deed  properly  recorded,  74  Ind.  588. 

Sec.  174.    Deed  not  necessary,  when. 

When  any  land  is  laid  [bid]  off  by  the  Auditor  at 
such  sale,  no  deed  need  be  made  therefor  to  the 
State ;  but  the  statement  of  such  sale,  and  the  rec- 
ord thereof,  shall  vest  the  title  in  the  State,  for  the 
use  of  the  proper  fund.  (R.  S.  4397.  In  force 
March  6,  1865.) 

See  109  Ind.  388  (10  N.  E.  R.  125). 

Sec.  175.    State  University  mortgages. 

R.  S.,  §§  4595-4628,  provide  for  the  management  and  loaning  of 
the  State  University  fund.  The  form  of  the  mortgage  and  note 
and  proceedings  to  foreclose  are,  in  many  respects,  very  similar 
to  the  statutes  concerning  the  common-school  fund.  R.  S.,  §  4600, 
is  not  repealed  by  R.  S.,  §  5205,  iii  Ind.  335  (12  N.  E.  R.  319). 
A  failure  to  give  the  notice  required  by  R.  S.,  §  4610,  renders 
sale  void,  85  Ind.  234. 

Sec.  176.    Satisfaction  by  county  auditor. 

Whenever  the  amount  due  on  any  mortgage  shall 
be  paid,  and  the  Treasurers  receipt  therefor  filed, 
the  Auditor  shall  indorse  on  the  note  and  mortgage 
that  the  same  has  been  fully  satisfied,  and  surrender 
the  same  to  the  person  entitled  thereto;  and,  on 
production  of  the  same  thus  indorsed,  the  Recorder 
shall  enter  satisfaction  upon  the  record.  (R.  S. 
4389.     In  force  March   6,  1865.)  • 

The  auditor  has  no  power  to  enter  satisfaction  unless  the 
money  is  paid,  and  a  release  without  such  payment  does  not 
remove  the  incumbrance,  91  Ind.  414.     The  indorsement  must  be 
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made  by  the  auditor,  loi   Ind.  1 1  ;  as  to  necessary  contents  of 
the  endorsement  of  satisfaction,  see  loi  Ind.  532. 

Sec.  177.    Satisfaction  by  auditor  of  State. 

The  Auditor  of  State  is  hereby  empowered  to 
enter,  by  certificate,  under  the  seal  of  his  office, 
satisfaction  on  the  records  in  the  various  counties  of 
this  State,  of  all  mortgages  to  the  State  or  for  the 
benefit  of  any  trust-fund,  when  the  records  or  re- 
ceipts into  the  Treasury  may  show  a  full  payment 
thereof.     (R.  S.  5630.     In  force  March  3,  1877.) 


CHAPTER  VI. 

PLATS    AND    SURVEYS. 

Sec.  178.    Mmring  and  recording  plats. 

Any  person  who  may  hereafter  lay  off  any  town, 
or  addition  thereto,  in  this  State,  shall,  previous 
to  the  sale  of  any  lots  in  such  town,  cause  to  be  re- 
corded in  the  Recorder  s  office  of  the  county  where- 
in the  same  may  lie,  a  correct  copy  of  the  plat  of 
said  town,  with  the  public  grounds,  streets,  lanes 
and  alleys,  with  their  respective  widths  properly 
marked,  the  lots  regularly  numbered,  and  the  size  ol 
the  lots  marked  by  reference  to  the  plat.  (R.  S. 
3374.     In  force  May  6,  1853.) 

Plats  of  additions  to  cities  must  be  submitted  to  the  city  com- 
missioners and  are  subject  to  their  approval,  Acts  1^89,  p.  263, 264; 
E-  S.,  §§  784,  785.  The  plat  should  be  made  by  a  practical  sur- 
veyor, Rev.  Stat.,  §  3293 ;  and  all  the  provisions  of  the  statute 
should  be  complied  with,  Rev.  Stat.,  §  3377. 

Sec.  179.    Acknowledgment  of  plats. 

The  person  desiring  to  lay  off  such  lots,  before 
offering  such  plat  for  record,  shall  acknowledge  the 
same  before  some  officer  authorized  by  law  to  take 
and  certify  the  acknowledgment  of  deeds  in  the 
proper  county;  a  certificate  of  which  acknowledg- 
ment shall  be,  by  the  officer  taking  the  same, 
annexed  to  such  plat  or  other  paper,  and  recorded 
therewith.     (R.  S.  3376.     In  force  March  3,  1881.) 

(172) 
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Plats  made  before  the  enactment  of  this  statute  are  legalized, 
Acts  1 88 1,  p.  57,  §  2.  A  plat  not  in  compliance  with  this  statute, 
but  which  the  parties  have  acted  upon,  is  competent  evidence, 
98  Ind.  66. 

Sec.  180.    Donation  by  plat. 

Every  donation  or  grant  to  the  public,  or  to  any 
individual,  religious  society,  corporation,  or  body 
politic,  noted  as  such  on  the  plat  of  the  town 
wherein  such  donation  or  grant  may  have  been 
made,  shall  be  considered  a  general  warranty  to  the 
said  donee  or  grantee  for  the  purposes  intended  by 
the  donor  or  grantor.     (R.  S.  3375.     In  force  May  6, 

1853.) 

The  plat  conveys  the  streets  to  the  public,  and  the  lands  so  des- 
ignated to  the  individuals  or  corporations  named,  but  it  does  not 
authorize  either  to  use  the  real  estate  for  any  purpose  other  than 
that  designated  in  the  plat,  i  Blkf.  43. 

Sec.  181.    Town  plat&— (General  Notes. 

The  making  and  recording  of  a  town  or  city  plat  by  the  hus- 
band bars  the  wife's  inchoate  interest  in  so  much  of  the  real  estate 
as  is  dedicated  to  and  used  by  the  public,  85  Ind.  104,  107.  Ways 
marked  out  upon  the  plat  will  be  construed  to  be  public  streets, 
loi  Ind.  209 ;  and  the  party  who  makes  the  plat  is  estopped  to 
deny  his  grantee  the  use  of  any  street  or  alley  marked  on  the  plat, 
42  O.  St.  329.  A  town  plat  was  held  to  be  revocable,  before  its 
acceptance  by  the  public,  although  lots  had  been  sold,  26  O.  St. 
94.  Designating  a  tract  of  land  as  "public  square"  in  a  plat  passes 
the  use  of  it  to  the  town,  and  the  original  proprietor  can  make 
no  other  disposition  of  the  land,  18  Ohio  18.  Laying  out  and  re- 
cording the  plat  operates  as  a  dedication  of  the  streets  and  alleys 
to  the  public,  8  Ind.  381  ;  4  Blkf.  234.  Such  plat  cannot  be  contra- 
dicted by  parol  evidence  as  to  the  width  of  the  streets  and  alleys, 
3  Blkf.  125.  A  published  map  of  a  town,  which  was  made  by  its 
trustees,  was  held  to  be  binding  as  representations  of  the  loca- 
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also  enter  in  his  field-notes  one  or  more  bearing- 
trees,  if  there  be  such,  the  species  and  size,  course 
and  distance  thereof  (and  if  there  be  no  trees,  then 
he  shall  deposit  one  or  more  stones  as  witnesses  to 
said  corner);  all  of  which  proceedings  shall  be  en- 
tered by  him  in  a  book  to  be  kept  for  that  purpose. 
The  expense  of  said  publication  and  survey  shall  be 
borne  equally  by  all  persons  interested ;  and  if  any 
of  the  persons  thus  interested  are  non-residents,  the 
Surveyor  shall  hand  over  a  certified  statement  of 
the  amount  due  from  them  for  such  publication  and 
survey  to  the  Auditor  of  the  county,  who  shall  enter 
it  upon  his  tax-duplicate  against  such  person,  and 
cause  it  to  be  collected  in  the  same  manner  as  the 
taxes  assessed  against  such  person.  (R.  S.  5950. 
In  force  Aug.  24,  1875.) 

One  who  procures  a  survey  to  be  made  is  estopped  to  claim  be- 
yond the  line  established,  67  Ind.  98.  A  written  agreement  to 
settle  a  boundary  line  will  be  enforced  in  equity,  l8  B.  Man.  680; 
but  a  suit  to  settle  a  disputed  boundary  line  between  two  adja- 
cent landowners  is  not  a  suit  in  equity,  12  Bush  469;  i  Story 
Equity  Jur„  §  615  ;  unless  it  be  to  prevent  fraud  or  a  multiplicity 
of  suits,  I  Story  Equity  Jur.,  §  621. 

Sec.  185.    Notice  unnecessary,  when. 

Whenever  all  the  proprietors  of  lands  adjoining 
any  corner  which  any  County  Surveyor  may  be  re- 
quired to  establish  or  perpetuate,  or  any  line  which 
he  may  be  required  to  view  and  establish,  are  pres- 
ent and  consent,  or  shall  consent  in  writing,  such 
notice  shall  not  be  necessary.  (R.  S.  5951.  In  force 
May  6,  1853.) 
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Sec.  186.    Survey  as  evidence— Appeal. 

The  survey  of  such  Surveyor  shall  be  prima  facie 
evidence  in  favor  of  the  corners  so  established  and 
the  lines  so  run ;  but  an  appeal  may  be  taken  to  the 
Circuit  Court,  within  three^  years,  and  such  Court 
may  reverse  such  survey.  Upon  such  appeal  being 
prayed  for  by  any  person,  such  Surveyor  shall,  forth- 
with, transmit  the  papers  in  his  hands  touching  the 
same,  and  copies  of  the  field-notes  in  the  case  com- 
plained of,  without  requiring  an  appeal-bond;  and 
such  Court,  in  the  trial  of  such  appeal,  may  receive 
evidence  of  other  surveys  of  the  same  premises, 
made  by  the  same  or  other  persons,  either  before  or 
since  the  one  complained  of;  and  if  such  Court  shall 
decide  against  such  Surveyor,  it  shall  enter  an  order 
for  a  re-survey,  and  such  new  survey  may  be  made 
by  any  other  competent  person  whom  the  Court  may 
designate,  from  whose  decision  an  appeal  may  be  had 
in  like  manner.     (R.  S.  5955.     In  force  May  6, 1853.) 

A  party  to  such  survey,  so  long  as  it  remains  unreversed,  is  con- 
clusively bound  by  it,  lOO  Ind.  465;  u8  Ind.  520  (21  N.  E.  Rep. 
292) ;  71  Ind.  44 ;  and  there  can  be  no  new  trial  as  of  right,  1 18  Ind. 
^20y  supra. 

Sec.   187.    Government  survey. 

All  division  lines  which  may  be  run  to  divide  any 
of  the  lands  sold  by  the  United  States  shall  be  made 
agreeably  to  the  laws  of  the  United  States  directing 
the  mode  of  surveying  public  lands.  (R.  S.  5956. 
In  force  May  6,  1853.) 

It  is  the  duty  of  the  auditor  of  State  to  preserve  the  plats  and 
surveys  pertaining  to  the  lands  of  the  State,  Rev.  Stat.,  §  5622. 
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Sec.  188.    Surveyor's  power  to  administer  oaths. 

The  several  County  Surveyors  of  this  State  shall 
have  full  power  and  authority  to  administer  and 
certify  any  oath  required  to  be  taken  by  any  com- 
missioner for  the  assignment  of  dower  or  the  parti- 
tion of  real  estate,  or  by  any  commissioner  or  viewer 
to  view,  mark,  locate,  or  re-locate  all  the  public  high- 
ways. Whenever  any  County  Surveyor  shall  be 
appointed  any  such  commissioner  or  viewer,  for  the 
purposes  aforesaid,  he  shall  not  be  required  to  take 
an  additional  oath,  but  the  duties  required  of  such 
commissioner  or  viewer  shall  be  taken  and  con- 
strued to  be  a  part  of  his  official  duties ;  and  the 
official  signature  of  such  Surveyor  to  any  proceed- 
ings required  of  such  commissioner  or  viewer  shall 
be  sufficient  on  his  part.  (R.  S.  5957.  In  force 
May  6,  1853.) 

Sec.  189.  Boundaries—Gheneral  Notes. 

A  boundary  is  any  separation,  natural  or  artificial,  which  marks 
the  confines  or  line  of  division  of  two  contiguous  portions  of  real 
estate ;  and  as  to  what  is  a  boundary  is  a  question  of  law.    Ma- 
lone's  Real  Prop.  Trials,  p.  209.    Adjacent  owners  of  land  may 
agree  that  certain  lines  or  objects  shall  be  the  boundary'  between 
them,  and  after  a  lapse  of  time  such  agreement  becomes  binding, 
and  cannot  be  questioned  by  the  parties  nor  by  those  claiming 
under  them,  116  111.  475  (6  N.  E.  Rep.  215);    126  111.  221  (18  N. 
E.  Rep.  298);  121  111.426(13  N.  E.  Rep.   150);   93  Ind.  203;  88 
Ind.  347;  7  Ind.  453  ;   2  Ind.  230;   29  O.  St.  115.    If  such  owners 
agree  to  lay  out  and  establish  a  street  as  the  boundary  line  be- 
tween them,  after  such  agreement  is  performed,  it  becomes  bind- 
ing upon  the  owners  and  their  grantees,  29  O.  St.  20.    Boundaries 
may  be  fixed  by  parol,  but  such  agreement  should  not  be  made 
the  pretense  of  passing  title,  2  O.  St.  593  ;  and  a  pirol  agreement 
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of  this  kind  is  not  binding  unless  acted  upon  by  the  parties,  15 
Ind.  261.  Land  bounded  by  a  street  extends  to  the  middle 
thereof,  unless  otherwise  provided  in  the  deed,  141  Mass.  51  (6N. 
E.  Rep.  532,  534,  note ;  142  Mass.  85  (7  N.  E.  Rep.  543). 

Sec.  100.    Streajns  as  Boundaries. 

Where  land  is  bounded  by  a  non-navigable  stream,  the  own- 
er's rights  extend  to  the  thread  of  the  stream,  unless  such 
construction  be  in  conflict  with  the  express  terms  of  the  deed  or 
prior  grants  of  the  adjacent  land,  Leading  cases  on  the  law  of 
Real  Prop.,  vol.4,  p.  369,  and  authorities  there  cited.  See  26  Mich. 
508;  6  Conn.  471.  A  ditch,  canal  or  pond  is  within  this  rule,  54 
X.  Y.  377  ;  unless  it  be  a  large,  natural  pond,  13  Pick.  261.  Land 
bounded  by  navigable  streams,  the  owner's  rights  extend,  ordi- 
narily, to  low-water  mark,  2  Ohio  309;  4  BIkf.  285.  A  deed  call- 
ing to  run  "  to  the  creek  and  down  the  creek  with  the  meanders 
binding  thereon,"  was  held  to  convey  no  right  to  the  channel  or 
bed  of  the  creek,  Hardin  (Ky.)  259.  Where  the  thread  of  the  stream 
is  the  boundary  and  is  changed  by  accretions,  the  boundary 
changes  with  it,  26  O.  St.  40.  In  Ohio,  owners  of  land  situated  on 
the  banks  of  navigable  streams  running  through  the  State,  are  also 
owners  of  the  beds  of  the  river  to  the  middle  of  the  stream,  as  at 
common  law,  subject  only  to  the  easement  of  navigation  ;  but  the 
portion  under  low  water  is  not  to  be  computed  in  the  number  of 
acres,  11  Ohio  315.    See  Rights  Riprarian  Owners,  Sec.  603. 

Sec.  191.    Monuments. 

For  the  purpose  of  fixing  boundary  to  a  tract  of  land  any  sub- 
stantial object  may  be  designated  as  a  monument,  or  point  at 
which  lines  begin  and  terminate.  It  may  be  artificial,  as  **  a  post 
or  clearing,"  or  a  natural  object  like  a  spring,  a  stream  or  a  tree, 
Anderson's  Law  Diet.  Where  a  deed  describes  by  measurements 
and  also  by  visible  objects,  ordinarily  the  latter  control,  121  111. 
426  (13  N.  E.  Rep.  150) ;  23  Ind.  484;  and  a  monument  likewise 
controls  course  and  distances,  120  Ind.  58  (21  N.  E.  Rep.  745). 
Where  a  boundary  is  designated  by  an  object,  as  a  house  or  land, 
the  exterior  limit  is  the  point  ordinarily  intended,  141  Mass.  51 
(6  X.  E.  Rep.  531). 
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iSec.  192.    Proof  of  boundaries  and  monuments. 

Courts  take  judicial  notice  of  national  surveys  and  territorial 
boundaries  of  counties,  82  Ind.  220.  After  twenty  years  of  ad- 
verse possession,  a  boundary  will  be  presumed  to  be  settled,  113 
Ind.  208  (15  N.  E.  Rep.  253).  Monuments  maybe  established  by 
proof  that  they  were  accepted  and  acted  upon  and  recognized  by 
the  parties  to  the  conveyance,  140  Mass.  133  (2  N.  E.  Rep.  833); 
107  Ind.  591  (8  N.  E.  Rep.  624).  Where  there  is  an  ambiguity  in 
applying  the  monuments  mentioned  in  the  deed  to  those  which 
exist  in  fact,  parol  evidence  will  be  admitted  to  show  that  the  line 
was  adopted  by  the  parties,  141  Mass.  64  (6  N.  E.  Rep.  702).  In 
cases  of  latent  ambiguity  the  intention  of  the  parties  may  be  in- 
quired into,  but  such  intention  cannot  be  made  to  take  the  place 
of  a  controlling  call  in  the  deed,  or  to  contradict  the  description 
in  the  deed,  7  O.  St.  99  (7  Am.  Dec.  57).  Parol  evidence  will  be 
heard  to  show  which  of  two  agreed  lines  has  been  treated  as  the 
true  one,  40  O.  St.  453  ;  or  to  establish  ancient  boundaries,  2  Lit. 
(Ky.)  159;  or  to  establish  corners  which  have  been  destroyed,  i 
J.J.  Marsh.  (Ky.)  447 ;  but  neighborhood  talk  will  not  be  admitted 
to  contradict  record  evidence,  3  Ohio  282  (17  Am.  Dec.  591). 

Sec.  193.    Surveys  and  Surveying. 

Surveys  cannot  be  made  absolutely  accurate,  and  it  has  been 
held  that  five  per  cent,  might  be  allowed  for  variations,  8  Ohio 
158;!  Dana  (Ky.)  344.  Where  a  surveyor  has  made  two  lines,  and 
has  preserved  the  field  notes  of  one  and  not  the  other,  it  was  held 
that  the  field  notes  control,  i  Bush  (Ky.)42i.  A  mistake  in  one 
portion  of  a  survey  does  not  authorize  the  conclusion  that  there 
are  other  mistakes,  6  B.  Mon.  (Ky.)  350;  nor  does  it  make  the  sur- 
vey void,  18  Ohio  481.  Fraud  and  mistake  in  surveys  maybe  cor- 
rected, I  J.  J.  Marsh.  (Ky.)  447.  Surveys  are  competent  evidence 
in  ejectment  to  prove  the  extent  of  the  possession,  9  B.  Mon.  (Ky.) 
288 ;  and  the  surveyor's  descriptions  taken  from  field  notes  are 
competent  evidence  as  to  boundaries,  and  so  are  copies  properly 
authenticated,  2  Ind.  274;  and  boundaries  fixed  by  the  county  sur- 
veyor, by  their  request  and  in  the  presence  of  the  parties  inter 
ested,  will  be  held  to  be  conclusive  in  subsequent  disputes  between 
them,  5  Ind.  434;  but  surveys  made  by  order  of  court  do  not  bind 
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parties  who  had  no  notice,  unless  they  consent  to  the  survey,  4 
Dana  (Ky.)  457.  It  was  held  that,  in  determining  the  lines  of  the 
subdivisions  of  a  survey,  the  original  corners  should  govern  rather 
than  the  monuments  and  blazes  along  the  division  lines,  29  Ohio 
St.  657 ;  and  it  was  also  held,  that  the  corners  established  by  the 
original  survey  by  the  United  States  might,  sometimes,  be  made 
to  yield  to  actual  division  lines  subsequently  made,  8  Ohio  158. 
"  Where  there  is  a  marked  line  part  of  the  distance,  it  shall  be  fol- 
lowed, and  there  being  no  marked  corner  to  divert  it,  the  same 
course  shall  be  pursued  ; "  and  if  marked  corner  trees  be  not  found, 
"the  intersection  of  the  lines  is  the  comer,"  4  T.  B.  Mon.  (Ky.)  29 
(16  Am.  Dec.  125).  There  is  no  fixed  rule  for  running  the  open  or 
lost  lines  of  a  survey.  Each  case  depends  upon  its  own  circum- 
stances, 5  O.  St.  19.  Actual  abuttals,  when  established,  govern  the 
boundary,  7  T.  B.  Mon.  (Ky.)  329 ;  and  natural  objects,  called  for  as 
the  boundary  of  a  survey,  control  the  statements  as  to  course  and 
distance,  i  B.  Mon.  (Ky.)  26;  2  J.  J.  Marsh.  (Ky.)  161 ;  3  Ohio  282 
(17  Am.  Dec.  591);  23  Ind.  525.  Course  and  distance  must  yield 
to  the  marked  line,  4  Bibb  (Ky.)  504 ;  and  where  it  is  evident  that 
distance  is  the  controlling  object  course  must  yield  to  distance, 
4  J.  J.  Marsh.  278.  Meander  lines  along  a  navigable  stream  are 
not  fixed  boundaries,  unless  the  land  between  thesp  lines  and  the 
stream  be  also  surveyed,  41  O.  St.  696.  A  call  "  up  the  creek " 
means,  ordinarily,  to  run  with  the  creek,  10  Ohio  508.  If  two  sur- 
veys be  so  made  as  to  leave  an  undisposed  of  strip  between  them 
and  no  middle  corners  or  lines  be  fixed,  the  surplus  shall  be 
divided  between  the  adjacent  owners,  2  A.  K.  Marsh.  155. 


CHAPTER  VII. 

JUDICIAL   SALES. 

Sec.  194.    Definitions  and  notes. 

A  JUDICIAL  sale  of  real  estate  is  the  transfer  of  title  thereto 
from  one  person  to  another  for  a  consideration,  under  the  order  or 
a  decree  of  a  court  of  competent  jurisdiction,  by  some  officer  legally 
qualified  to  make  the  sale  and  conveyance,  Anderson's  Law  Diet. 
916.  See  Rorer  on  Judicial  Sales,  Herman  on  Executions,  and 
Freeman  on  Executions.  Judicial  sales  are  such  as  are  made  in 
pursuance  of  some  order  or  decree  of  court,  or  subject  to  the  con- 
firmation of  a  court,  41  O.  St.  jj  ;  and  in  theory  the  court  is 
the  vendor,  i  Bush  229.  A  sale  of  a  debtor's  real  estate,  un- 
der the  voluntary  assignment  laws,  is  a  judicial  sale,  78  Ind.  563  ; 
but  a  decree  for  specific  performance  executed  by  a  commis- 
sioner appointed  by  the  court  is  not,  88  Ind.  242.  The  manner  of 
making  such  sales  is  regulated  by  statute,  and  as  a  general  rule 
such  statutes  are  mandatory,  no  Ind.  519  (10  N.  E.  Rep.  636); 
108  Ind.  347  (9  N.  E.  Rep.  368).  Sales  of  real  estate  by  execution 
upon  a  judgment  founded  on  a  contract  must  be  governed  by  the 
law  in  force  when  the  contract  was  made,  8  Blkf.  57,  i6i.  Such 
sales  are  usually  for  cash,  and  must  be  unless  other^\'ise  ordered, 
96  Ind.  256.  Sales  of  county  property  and  terms  of  sale,  see  103 
Ind.  360(2  N.  E.  Rep.  545,  555),  and  authorities  cited.  In  the 
enforcement  of  liens  and  in  the  distribution  of  equitable  interests, 
courts  of  equity  have  power  to  decree  sale  and  conveyance  of  real 
property,  Tiedeman  on  Real  Prop.,  §§  758  ;  2  Story's  Eq.,  §§1217, 
12 18.  It  is  held  that  courts  of  equity  have  power  to  correct 
mistakes  made  in  judicial  sales,  the  same  as  if  the  sale  were  pri- 
vate, 83  Ky.  623  (4  Am.  St.  Rep.  179);  and  that  it  is  the  policy  of 
the  law  to  uphold  judicial  sales  so  far  as  it  can  reasonably  be  done, 
81  Ind.  211 ;  but  injunctions  will  be  granted  against  illegal  sales, 
34  Ind.  241.  See  Injunctions.  It  is  the  duty  of  an  officer,  mak- 
ing a  judicial  sale  of  real  estate,  to  make  known  to  bidders  such 

defects  of  title  as  may  have  come  to  his  knowledge,  13  Bush  621. 

(182) 
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EXECUTION  AND  SHERIFFS  SALES. 

Sec.  195.   Real  estate  liable  to  sale  on  execution. 

The  following  real  estate  shall  be  liable  to  all 
judgments  and  attachments,  and  to  be  sold  on  exe- 
cution against  the  debtor  owning  the  same  or  for 
whose  use  the  same  is  hoi  den,  viz.: 

First  All  lands  of  the  judgment-debtor,  whether 
in  possession,  remainder,  or  reversion. 

Second.  Lands  fraudulently  conveyed  with  intent 
to  delay  or  defraud  creditors. 

Third.  All  rights  of  redeeming  mortgaged  lands; 
also,  all  lands  held  by  virtue  of  any  land-ofiice  cer- 
tificate. 

Fourth.  Lands,  or  any  estate  or  interest  therein, 
holden  by  any  one  in  trust  for  or  to  the  use  of  another. 

Fifth.  All  chattels-real  of  the  judgment-debtor. 
(R.  S.  752.     In  force  May  6,  1853.) 

In  the  United  States,  it  is  generally  held  that  all  lands  are  liable 
for  the  debts  of  the  owner.  Tiedeman  on  Real  Prop.,  §  39 ;  Thornton 
and  Ballards'  Prac.  Code.,  §  752  ;  Herman  on  Executions,  §§  178- 
199;  15  O.  St.  424 ;  8  Bush  (Ky.)  141  ;  3  A.  K.  Marsh.  539.  Lands 
fraudulently  conveyed  are  subject  to  sale  without  setting  the 
conveyance  aside,  91  Ind.  216;  91  Ind.  466;  84  Ind.  411.  It  has 
been  held  that  one  in  possession  of  land  had  such  an  interest 
as  could  be  sold  on  execution,  10  Ohio  403 ;  especially  when  he 
was  claiming  title,  lo  Ohio  69 ;  but  a  mere  equitable  interest  in 
land  cannot  be  sold  on  execution,  91  Ind.  201 ;  86  Ky.  277  (5  S. 
W.  Rep.  575);  21  Ind.  112;  20  Ind.  481  ;  3  Bibb  (Ky.)  365  (6  Am. 
Dec.  663).  Lands  held  by  husband  and  wife  as  tenants  by  entire- 
ties cannot  be  sold  on  execution  to  pay  the  debts  of  either  while 
both  are  living,  91  Ind.  223  (46  Am.  Rep.  210);  see  Tenancies  by 
Entirety,  Sec.  72.  It  is  doubted  if  a  naked  right  of  entry 
upon  a  breach  of  a  condition  subsequent  can  be  sold  on  execution, 
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lo  Ind.  273.  Lands  held  in  trust  may  be  sold  to  satisfy  an  execu- 
tion against  the  cestui  que  trusty  96  Ind.  140;  3  Ind.  129;  4  Blkf. 
540.  Land  conveyed  to  one  person  to  be  at  once  conveyed  to  a 
third  cannot  be  sold  to  satisfy  the  debts  of  the  intermediate 
grantee.  Equity  raises  a  trust  which  may  be  established  by  parol, 
76  Ind.  2 ID.  Land  conveyed  in  good  faith  to  one  who  fails  to 
have  his  deed  recorded  cannot  be  sold  on  execution  against  the 
grantor,  94  Ind.  127.  It  has  been  held  that  land  held  by  adverse 
possession  was  not  subject  to  sale  under  execution,  7  J.  J.  Marsh. 
(Ky.)  386.  A  deed  of  trust,  although  construed  as  a  mortgage, 
passes  the  title  of  the  grantor  so  as  to  leave  nothing  subject  to  an 
execution,  16  Ohio  469.  The  interest  of  a  devisee  in  land  may  be 
attached,  92  Ind.  505.  The  lien  created  by  a  writ  of  attachment 
against  real  estate  has  no  force  after  judgment,  unless  there  is  a 
special  order  of  sale  of  the  land  and  a  special  execution,  75  Ind. 
510.  An  attachment  lien  cannot  be  defeated  by  an  execution 
subsequently  issued,  9  Bush  (Ky.)  218.  The  lien  of  a  judgment  on 
real  estate  is  subject  to  all  prior  equities,  113  Ind.  256  (15  N.  E. 
Rep.  271).  It  is  well  settled  that  where  a  judgment  is  a  lien  on 
several  parcels  of  land,  which  are  afterwards  sold  by  the  debtor 
to  various  persons  at  different  times,  equity  will  require  the  land 
to  be  sold  to  satisfy  the  judgment  in  the  inverse  order  of  its  aliena- 
tion, 97  Ind.  238;  46  Ind.  591.  Lands  subject  to  the  Hen  of  a 
judgment,  and  which  the  debtor  has  conveyed  to  another  may  be 
sold,  82  Ind.  522  ;  and  where  land  has  been  conveyed  by  the  debtor 
with  intent  to  defraud  his  creditors,  it  may  be  sold  on  execution 
without  bringing  suit  to  set  aside  the  conveyance,  91  Ind.  466 ; 
85  Ky.  386.  The  debtor  who  consents  to  the  sale  is  estopped  to 
say  that  he  only  had  an  equitable  title,  2  B.  Mon.  256.  Lands 
of  an  infant  may  be  sold  on  execution  against  him,  36  Ind.  55 
(10  Am.  Rep.  i). 

Sec.  196.    Execution— Levy— Return,  etc. 

An  execution,  to  be  valid,  must  issue  from  the  court  rendering 
the  judgment,  97  Ind.  244.  A  levy  on  land  gives  the  officer  no 
title  and  no  possession,  i  Bush  205  ;  but  in  making  a  levy  the 
officer  ought  to  either  go  upon  the  land  or  notify  the  defendant, 
8  B.  Mon.  304;  unless  the  defendant  surrenders  the  land  to  be  sold, 
85  Ky.  83  (2  S.  W.  Rep.  772) ;  but  it  is  not  necessary  that  the  levy 
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be  reduced  to  writing,  and  it  will  be  deemed  to  have  been  made  at 
the  time  the  officer  acquired  the  right  to  make  it,  80  Ky.  255.  To 
constitute  a  levy  on  land,  it  is  held  that  no  entry  upon  the  land 
is  necessary,  38  O.  St.  610.  As  a  general  rule,  a  levy  upon  suffi- 
cient property  extinguishes  the  judgment,  82  Ind.  198 ;  78  Ind. 
60;  but  a  subsisting  levy  on  land  is  not  a  satisfaction  of  the  judg- 
ment, 5  Ohio  173;  but  where  the  execution  is  against  a  principal 
and  a  surety,  and  a  levy  is  made  on  unincumbered  land  of  the 
principal,  and  then  abandoned,  the  surety  is  released  to  the  extent 
of  its  value,  40  O.  St.  446.  An  execution  may  be  amended  as  to 
amount,  even  after  the  land  is  sold,  4  Blkf.  263  (29  Am.  Dec.368) ; 
and  a  sheriff  may  amend  his  return,  i  N.  E.  Rep.  171  ;  89  Ind. 
232  ;  80  Ind.  457;  i  B.  Mon.  67  .A  defective  return  which  harms 
no  one,  is  no  ground  for  avoiding  a  sale,  74  Ind.  165.  If  the  levy 
has  been  made  before  the  return  day,  the  sale  may  be  made  after, 
98  Ind.  278;  53  Ind.  447;  48  Ind.  397  ;  5  Blkf.  591.  A  sheriff's 
return  is  competent  evidence  of  only  such  facts  as  it  is  required  by 
law  to  show,  loi  Ind.  277;  and  is  pruna  facie  between  the  parties, 
80  Mon.  302 ;  and  can  only  be  shown  to  be  false  upon  clear  and 
convincing  evidence,  10  Bush  424.  It  is  held  that  a  sheriff's 
return  cannot  be  attacked  in  a  collateral  proceeding,  61  Ind.  478 ; 
except  it  be  in  the  case  of  a  false  return  procured  by  the  opposite 
party,  84  In^.  380. 

Sec.  197.    Appraisement  of  real  estate. 

No  property  shall  be  sold  on  any  execution  or 
order  of  sale  issued  out  of  any  Court  for  less  than 
two-thirds  of  the  appraised  cash  value  thereof,  ex- 
clusive of  liens  and  incumbrances,  except  where 
otherwise  provided  by  law. 

The  Sheriff,  immediately  upon  levying  an  execu- 
tion, shall  proceed  to  ascertain  the  cash  value  of  the 
property  levied  upon. 

For  that  purpose  two  disinterested  householders 
of  the  neighborhood  where  the  levy  is  made  shall  be 
selected  as  appraisers,  one  of  whom  shall  be  selected 


186  JUDICIAL    8AL.E8. 

by  each  of  the  parties  or  their  agent;  or  in  the  ab- 
sence of  either  party  or  his  agent,  or  upon  the  failure 
or  refusal  of  either  party,  after  three  days*  notice  by 
the  Sheriff,  to  make  the  selection,  the  Sheriff  shall 
proceed  to  select  the  appraisers.  They  shall  forthwith 
proceed  to  appraise  the  property  according  to  its 
cash  value  at  the  time,  deducting  liens  and  incum- 
brances ;  and  in  case  of  their  disagreement  as  to  the 
value,  the  Sheriff  shall  select  a  like  disinterested  ap- 
praiser, and,  with  his  assistance,  shall  complete  the 
valuation;  and  the  appraisement  of  any  two  of  them 
shall  be  deemed  the  cash  value. 

In  case  any  appraiser  shall  fail  to  act  or  to  com- 
plete such  valuation,  another  shall  be  chosen  in  his 
stead,  as  above  provided. 

It  shall  not  be  the  duty  of  the  Sheriff  or  apprais- 
ers to  ascertain  the  amount  of  liens  and  incum- 
brances; but  either  party  may  furnish  the  Sheriff 
with  a  list  thereof,  with  the  amount  and  nature  of 
each. 

The  Sheriff  shall  furnish  the  appraisers  a  schedule 
of  the  property  levied  on,  with  the  incumbrances 
made  known  to  him,  and  they  shall  proceed  to  fix 
and  set  down  opposite  to  each  tract,  lot,  or  parcel  of 
real  estate,  and  of  the  several  articles  of  personal 
property,  the  cash  value,  deducting  liens  and  incum- 
brances; which  schedule  they  shall  return  to  the 
Sheriff. 

The  appraisers  shall  take  and  subscribe  an  oath 
annexed  to  such  appraisement,  to  the  effect  that  the 
property  mentioned  in  the  schedule  is,  to  the  best  of 
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their  judgment,  worth  the  sums  specified  therein ; 
that  the  same  is  the  fair  cash  value  thereof  at  the 
time,  exclusive  of  liens  and  incumbrances;  which 
oath  the  Sheriff  is  authorized  to  administer  and 
attest,  when  taken  and  subscribed  by  the  ap- 
praisers. 

Property  conveyed  by  a  debtor,  with  intent  to 
hinder,  delay,  or  defraud  creditors,  shall  be  sold 
without  appraisement.  (R.  S.  732,  733,  734,  735, 
736,  737»  738,  743-     In  force  Sept.  19,  1881.) 

See  Thornton  &  Ballards'  Prac.  Code,  §§  732-743. 
Sec.  198.    General  notes  on  appraisement. 

The  provisions  of  a  statute  providing  for  appraisement  of 
lands  for  judicial  sale  ought  to  be  strictly  complied  with,  8  Blkf. 
456.  Where  the  statute  requires  an  appraisement,  a  sale  made 
without  is  at  least  voidable,  unless  the  judgment  so  directs,  75  Ind. 
539 «  97  Ind.  73  ;  i  Ind.  25  ;  22  Ind.  15.  Such  a  statute  is  held  to  be 
void  so  far  as  it  affects  the  enforcement  of  existing  contracts,  21 
Ind.  144 ;  but  if  the  contract  be  executed  in  another  State,  and  is 
to  be  performed  in  another  State,  the  appraisement  law  in  force 
at  the  date  of  the  judgment  will  apply  and  is  valid,  19  Ind.  15. 
Where  a  mortgage  given  to  secure  a  note  contains  a  waiver  of  ap- 
praisement, and  the  note  does  not,  there  may  be  a  judgment  and 
sale  without  appraisement,  13  Ind.  560.  Rents  and  profits  must 
be  appraised,  15  Ind  25.  When  the  return  is  silent  it  will  be  pre- 
sumed that  the  sheriff  caused  an  appraisement  to  be  made,  72  Ind. 
3  ;  10  Ind.  289 ;  6  Ind.  81.  One  who  acts  as  an  appraiser  is  incom- 
petent to  act  upon  a  re-appraisement,  60  Ind.  267.  The  makers 
of  any  written  contract  may  waive  their  right  to  have  their  prop- 
erty appraised,  Rev.  Stat.  1881,  §  5515  ;  butasaletosatisfy  a  judg- 
ment on  a  forfeited  recognizance  is  without  relief.  Rev.  Stat.,  § 
1723  ;  so  is  a  judgment  for  intermeddling  with  an  estate,  Rev.  Stat., 
§  2258 ;  or  against  a  plank  or  gravel  road.  Rev.  Stat.,  §  3646 ;  or  by 
a  surety  against  a  principal,  Rev.  Stat.,  §  1217  ;  or  against  an  offi- 
cer for  a  breach  of  duty,  Rev.  Stat.,  §  577 ;  or  on  the  bond  of  an 
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administrator,  Rev.  Stat.,  §  2460.  The  section  of  the  statute  au- 
thorizing the  sale  of  property  fraudulently  conveyed  without  ap- 
praisement, applies  to  property  which  the  debtor  has  fraudulently 
procured  to  be  conveyed  tp  another,  when  it  should  have  been 
conveyed  to  himself,  81  Ind.  120;  73  Ind.  472.  See  13  Ind.  129, 
133  J  37  I^^-  H7-  A  purchaser  at  sheriff's  sale  is  bound  to  know 
that  the  law  requiring  an  appraisement  has  been  complied  with, 
75  Ind.  538.  The  execution  defendant  may  waive  the  appraise- 
ment, 22  Ind.  6.  If  the  execution  is  without  relief,  but  the  judg- 
ment is  not,  injunction  will  not  lie;  it. must  be  corrected  by  mo- 
tion, 96  Ind.  245.  If  part  of  the  judgment  is  without  relief,  81 
Ind.  120;  or  levies  have  been  made  with  several  executions,  some 
without  relief,  17  Ind.  517;  or  by  several  writs  of  attachment,  some 
also  without  relief,  a  sale  of  all  the  property,  ifinso/ido/isyalidySi 
Ind.  120.  A  sale  without  appraisement  renders  the  officers  and 
plaintiff  liable  for  conversion,  58  Ind.  434;  8  B.  523  ;  7  B.  275;  9 
Ind.  186.  Where  it  was  sought  to  enjoin  a  sale  because  of  the  ir- 
regularity of  the  appraisement,  the  court  set  aside  the  appraise- 
ment, ordered  a  new  one,  and  dissolved  the  restraining  order ;  and' 
this  was  held  not  to  be  error,  32  Ind.  482.  In  order  to  set  aside  a 
sale,  it  cannot  be  shown  that  the  property  did  not  sell  for  its  full 
value,  unless  fraud  is  alleged  and  proven  ;  nor  can  the  difference 
between  the  amount  at  which  it  was  sold  and  the  actual  value  be 
claimed  as  a  credit  on  the  execution,  because  of  such  property 
bringing  less  than  its  value,  17  N.  E.  Rep.  259. 

Sec.  190.  Bents  and  profits  to  be  offered. 

The  estate  or  interest  of  the  judgment-debtor  in 
any  real  estate  shall  not  be  sold  on  execution  until 
the  rents  and  profits  thereof,  for  a  term  not  exceed- 
ing seven  years,  shall  have  been  first  offered  for  sale 
at  public  auction ;  but  if  the  same  shall  not  sell  for 
a  sum  sufficient  to  satisfy  the  execution,  then  the 
estate  or  interest  of  the  judgment-debtor  shall  be 
sold  by  virtue  of  the  execution.  (R.  S.  753.  In 
force  May  6,  1853.) 
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The  sheriff  should  offer  the  rents  and  profits  of  each  separate 
parcel  before  offering  the  fee,  29  Ind.  600.  Where  the  rents 
and  profits  have  been  offered,  and  there  is  no  bid,  the  fee 
may  be  sold,  44  Ind.  448.  Where  the  rents  and  profits  for  a  term 
of  years  have  been  sold,  the  execution  defendant  may  redeem 
within  a  year,  52  Ind.  495.  Where  the  sheriff  offers  the  rents  and 
profits  for  seven  years,  and  there  is  no  bid,  he  need  not  offer  them 
for  a  shorter  time,  10  Ind.  289. 

Sec.  200.   Appraisement  of  rents  and  profits. 

Rents  and  profits  may  be  sold  as  other  property, 
the  appraisers  setting  down  the  value  of  each  year 
separately.     (R.  S.  754.     In  force  May  6,  1853.) 

Where  the  judgment  does  not  direct  a  sale  without  appraise- 
ment, the  rents  and  profits  must  be  appraised  before  being  offered 
for  sale,  12  Ind.  192. 

Sec.  201.    Manner  of  seling  rents  and  profits. 

So  many  years,  not  exceeding  such  term  of  seven, 
shall  be  sold  as  will  satisfy  the  execution,  and  no 
more ;  and  the  Sheriff  shall  execute  a  lease  to  the 
purchaser  for  the  term  sold.  (R.  S.  755.  In  force 
May  6,  1853.) 

Sec.  202.    Real  estate,  how  sold. 

Real  estate,  including  chattels-real,  taken  by  virtue 
of  any  execution,  shall  be  sold  at  public  auction  at 
the  door  of  the  court-house  of  the  county  in  which 
the  same  is  situated ;  and  if  the  estate  shall  consist 
of  several  lots,  tracts,  and  parcels,  each  shall  be 
offered  separately ;  and  no  more  of  any  real  estate 
shall  be  offered  for  sale  than  shall  be^'necessary  to 
satisfy  the  execution,  unless  the  same  is  not  sus- 
ceptible of  division;    except  that  when  real  estate 
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which  is  not  susceptible  of  division  is  ordered  to  be 
sold  on  any  decree  or  judgment,  and  the  same  is 
traversed  by  the  line  between  two  counties,  it  may 
be  advertised  and  sold  in  either  county.  (R.  S.  756. 
In  force  Sept.  19,  1881.) 

A  sale  made  by  a  sheriff  is  within  the  statute  of  frauds,  and 
should  be  evidenced  by  a  written  memorandum,  77  Ind.  341.  The 
above  statute  applies  to  sales  on  decrees  of  foreclosure,  33  Ind. 
332  (95  Am.  Dec.  699).  The  sheriff  and  the  execution  plaintiff 
are  both  held  to  a  reasonably  strict  compliance  with  the  law 
governing  judicial  sales,  41  Ind.  19 ;  and  statutes  prescribing  the 
manner  of  making  judicial  sales  are  mandatory  and  not  merely 
directory,  2  Duv.  (Ky.)  162.  All  reasonable  presumptions  are  in. 
dulged  in  favor  of  a  judicial  sale  until  it  is  attacked  in  a  direct 
proceeding,  81  Ind.  393  ;  62  Ind.  189  ;  16  Ind.  423.  The  sheriff  is 
not  required  to  ask  the  execution  defendant  to  designate  real 
property  to  be  levied  upon,  but  may  levy  without  making  any  in< 
quiry,  42  Ind.  82.  The  officer  making  the  levy  and  sale  should  do 
it  in  such  manner  as  to  not  unnecessarily  injure  the  remaining  por- 
tion of  the  debtor's  real  estate,  28  Ind.  233.  The  fact  that  a  tract 
of  land  sold  on  execution  contains  more  than  it  was  supposed  to 
contain  is  not  a  ground  of  objection  to  a  sheriff's  sale,  5  Ind.  i8o- 
Where  the  land  ordered  to  be  sold  by  a  decree  of  foreclosure  is 
situated  in  two  counties,  the  portion  in  each  county  must  be  sold 
at  the  court  house  in  the  county  where  situate,  48  Ind.  169.  One 
who  appraises  the  land  for  a  judicial  sale  should  not  be  a  bidder 
thereat,  14  O.  St.  80,  If  there  are  several  writs  in  the  hands  of 
the  sheriff,  and  the  real  estate  of  the  debtor  is  divisible,  the  sheriff 
should  sell  sufficient  portions  to  satisfy  each  in  their  order  ;  and  if 
it  is  not  divisible  he  should  sell  the  whole,  and  apply  the  proceeds 
in  the  order  of  priority,  8  Blk.  456. 

Sec.  203.    Sales  in  parcels  or  in  solido. 

It  is  the  du4y  of  the  sheriff  to  offer  each  parcel  of  land  upon 
which  he  has  levied  separately,  and  if  there  is  a  reasonable  bid 
therefor  he  must  sell  it  before  offering  the  other  parcels,  91  Ind. 
359;  32  Ind.  453  ;  but  if  no  bid  be  made  for  the  tracts  when  sepa- 
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rately  offered,  they  may  be  sold  together,  99  Ind.  87 ;  87  Ind.  404 ; 
81  Ind.  124;  59  Ind.  195.  It  is  judicious  to  offer  each  parcel  by 
itself,  and  if  no  bid  be  made,  then  offer  two  parcels  together,  then 
three  and  so  on  until  the  whole  is  offered,  41  Ind.  19;  55  Ind.  195. 
Where  the  real  estate  is  occupied  as  separate  parcels  it  must  be 
so  offered  for  sale  upon  execution,  30  Ind.  185.  A  sale  not  made 
in  compliance  with  the  statute  upon  this  point  is  void,  23  Ind. 
614,  overruling  19  Ind.  2,  233 ;  and  where  the  decree  directs  the 
sale  to  be  miade  in  parcels,  it  will  be  void  if  made  otherwise,  118 
Ind.  301  (20  N.  E.  Rep.  769);  but  such  sale  can  only  be  assailed 
in  a  direct  proceeding  to  set  it  aside,  ^^  Ind.  341 ;  75  Ind.  193. 
The  sheriff  is  not  bound  to  divide  the  land  into  unreasonably 
small  parcels,  20  Ind.  75;  16  Ind.  165.  The  division  of  one  large' 
tract  into  parcels  rests  largely  in  the  discretion  of  the  officer  mak- 
ing the  sale,  97  Ind.  363  ;  1 10  Ind.  234  (i  i  N.  E.  Rep.  37);  ^^  Ind. 
341 ;  81  Ind.  193  ;  30  Ind.  185 ;  but  a  sale  of  a  large  tract  which 
might  have  been  divided,  for  an  inadequate  price,  will  not  be  up- 
held,  65  Ind.  126;  60  Ind.  132  ;  45  Ind.  235  ;  3  Blkf.  376.  If  after 
the  levy  is  made  the  debtor  lay  off  the  tract  in  town  lots,  the 
sheriff,  upon  the  request  of  the  debtor,  will  not  be  bound  to  offer 
each  lot  separately,  8  Blkf.  383.  The  execution  defendant  may, 
by  express  declarations  or  acts,  waive  his  right  to  have* the  land 
sold  in  parcels,  62  Ind.  189  ;  but  he  is  not  required  to  furnish  to 
the  officer  a  map  showing  the  divisibility  of  the  land,  7  Ind.  189. 
Sheriffs  have  no  power  to  sell  more  land  than  is  necessary  to  sat- 
isfy the  judgment  and  costs,  17  B.  Mon.  Ky.  561  ;  2  J.  J.  Marsh. 
(Ky.)  68.  The  failure  of  the  officer  to  offer  the  land  in  parcels 
should  not  affect  the  innocent  purchaser,  who  has  no  agency  in 
the  act,  10  B.  Mon.  Ky.  91.  A  sale  of  more  land  than  is  necessary 
is  held  void,  9  Dana  Ky.  211 ;  7  Dana.  208;  3  A.  K.  Marsh.  619 
(13  Am.  Dec.  208) ;  even  the  verbal  consent  of  the  execution  de- 
fendant will  not  make  it  valid,  12  B.  Mon.  232;  unless  he  ratify 
the  sale  in  writing,  6  T.  B,  Mon.  27. 

Sec.  204.    Statute  of  frauds. 

In  Indiana  and  Kentucky,  the  statute  of  frauds  requiring  written 
memorandum  applies  to  sheriff's  sales,  8  Blkf.  83  (44  Am.  Dec.  736); 
3  Dana  (Ky.)  230 ;  but  in  New  York  it  is  held  that  a  sheriff's  sale 
under  a  decree  of  foreclosure  is  not  within  the  statute  of  frauds, 
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20  N.  E.  Rep.  374.  If  the  sheriff  issue  the  certificate  of  sale  at 
the  time  of  the  sale,  it  will  be  sufficient,  loi  Ind.  433  (51  Am. 
Rep.  754) ;  and  so  will  a  proper  return  of  the  sheriff  made  upon 
the  execution,  Tj  Ind.  341 ;  but  a  return  not  shown  to  have  been 
made  at  the  time  of  the  sale  is  not  sufficient,  54  Ind.  519.  It  has 
been  held  sufficient  if  the  sheriff's  deed  be  made  during  the  life- 
time  of  the  writ,  7  Ind.  394.  The  memorandum  should  contain  a 
good  description  of  the  land  and  set  out  the  terms  of  the  sale 
with  reasonable  certainty,  50  Ind.  145  (19  Am.  Rep.  706);  it 
should  be  made  upon  the  writ,  13  Bush  (Ky.)  463 ;  and  it  must  be 
signed  by  the  officer  making  the  sale,  48  Ind.  274;  8  Bikf.  104; 
he  being  the  agent  of  all  parties,  13  Bush  465.  A  sale  by  a  com- 
missioner, under  a  decree  of  court,  is  held  not  to  be  within  the 
statute  of  frauds,  and  to  be  valid  without  a  written  memorandum, 
2  Duv.  (Ky.)  333. 

Sec.  206.   Notice  of  sale  of  realty. 

The  time  and  place  of  making  sale  of  real  estate 
on  execution  shall  be  advertised  by  the  Sheriff  for  at 
least  twenty  days  successively  next  before  the  day 
of  sale,  by  posting  up  written  or  printed  notices 
thereof  in  three  public  places  in  the  township  in 
which  the  real  estate  is  situated,  and  a  like  adver- 
tisement at  the  door  of  the  court-house  of  the  coun- 
ty, and  also  by  advertising  the  same  for  three  weeks 
successively  in  a  newspaper  of  general  circulation, 
printed  in  the  English  language,  and  published  in 
the  county  where  the  real  estate  is  situate:  Pro- 
vided, That  if  the  Sheriff  shall  not  be  able  to  procure 
the  publication  of  the  notice  in  a  newspaper  of  gen- 
eral circulation,  published  within  his  county,  it  shall 
be  lawful  for  him  to  dispense  with  the  publication  of 
the  notice;  and  the  land  may  be  sold  without  such 
publication,  and  the  Sheriff  shall,  in  his  return  of  the 
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writ,  state  his  inability  to  procure  the  publication, 
and  such  return  shall  have  the  same  effect  in  evi- 
dence as  the  official  returns  of  Sheriffs  in  other 
cases.     (R.  S.  757.     In  force  Sept  19,  1881.) 

It  is  sufficient  if  the  notices  that  are  required  to  be  posted  are 
put  up  twenty  days  before  the  day  of  sale,  but  the  publication  in 
the  newspaper  must  be  for  three  full  weeks  or  twenty-one  days, 
85  Ind.  264;  but  the  law  does  not  require  the  last  publication  to 
be  twenty-one  days  before  sale,  50  Ind.  472.  It  is  held  that,  in 
determining  whether  or  not  twenty-one  days*  notice  by  publica- 
tion has  been  given,  it  is  not  proper  to  exclude  the  first  day  and 
include  the  last,  according  to  Rev.  Stat.,  §  1280 ',96  Ind.  448; 
but  either  the  first  day  of  the  publication  or  the  day  of  sale 
should  be  excluded,  59  Ind.  468.  If  the  sheriff's  return  be  silent 
as  to  some  minor  fact  pertaining  to  notice,  it  will  be  presumed 
that  the  sheriff  complied  with  the  kw,  181  Ind.  212.  The  publica- 
tion of  a  notice  in  a  Sunday  newspaper  is  a  violation  of  law,  and  ren- 
ders the  sale  void,  87  Ind.  158  (44  Am.  Rep.  756).  A  statute  pro- 
viding for  the  publication  of  notice  of  judicial  sales  in  counties  of 
over  15,000  population  in  German  newspapers  was  held  to  be  void 
on  the  ground  that  the  statute  was  local  and  special,  50  Ind.  424 ; 
and  no  compensation  can  be  recovered  for  publishing  such  notice 
in  a  German  newspaper,  54  Ind.  217.  Where  there  is  more  than 
one  newspaper  in  the  same  town,  notice  in  either  was  held  suffi- 
cient compliance  with  a  statute  requiring  it  to  be  in  the  one  near- 
est to  the  land,  58  Ind.  469 ;  62  Ind.  420.  Where  the  sale  is  not 
made  on  the  day  named,  a  new  notice  is  necessary,  26  Ind.  395. 
A  sale  made  in  pursuance  of  a  legal  and  proper  notice  is  not  void 
because  there  was  another  defective  notice  for  the  same  sale  on 
another  day,  27  O.  St.  442.  Where  the  statute  requires  a  pub- 
lication to  be  made  in  a  newspaper,  in  the  absence  of  any  provi- 
sion to  the  contrary,  it  must  be  printed  in  the  English  language, 
26  O.  St.  49. 

Sec.  206.    Venditioni  exponas. 

When  any  property  levied  on  remains  unsold,  it 
shall  be  the  duty  of  the  Sheriff,  when  he  returns  the 
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execution,  to  return  the  appraisement  therewith, 
stating  in  his  return  the  failure  to  sell  and  the  cause 
of  the  failure. 

The  lien  of  the  levy  upon  the  property  shall  con- 
tinue; and  the  Clerk,  when  directed  by  the  plaintiff, 
shall  forthwith  issue  another  execution  reciting  the 
return  of  the  former  execution,  the  levy  and  failure 
to  sell,  and  directing  the  Sheriff  to  satisfy  the  judg- 
ment out  of  the  property  unsold,  if  the  same  be  suf- 
ficient ;  if  not,  then  out  of  any  other  property  of  the 
debtor  subject  to  execution ;  but  such  lien  as  to  per- 
sonal property  shall  continue  only  for  thirty  days 
(unless  a  second  execution  be  issued  thereon)  from 
the  time  of  said  return,  at  which  time  it  shall  be  re- 
leased as  to  bona  fide  purchasers  for  value  and  as  to 
the  levies  of  writs  on  other  judgments,  and  the  levy 
shall,  as  between  the  parties,  be  deemed  vacated; 
and  as  to  real  property,  after  six  months,  the  levy  of 
such  writ  shall  be  discharged. 

Whenever  any  property  levied  upon  remains  un- 
sold for  want  of  buyers,  the  plaintiff  may  cause  the 
same  to  be  re-offered  at  any  time  before  the  return- 
day  of  the  execution,  at  his  costs,  as  often  as  he  may 
direct;  but  in  case  of  the  sale  of  the  property,  the 
costs  of  such  offer  and  sale  shall  be  taxed  against  the 
defendant.  Either  party  may  have  a  re-valuation  of 
the  property,  at  his  costs,  after  any  offer  to  sell.  (R. 
S.  740,  741,  742.     In  force  Sept.  19,  1881.) 

A  writ  of  venditioni  exponas  is  the  writ  which  compels  the  offi- 
cer to  proceed  with  the  sale  of  the  property  already  levied  upon, 
115  111.  69  (3  N.  E.  Rep.  508).     It  confers  no  new  authority  on 
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the  officer,  3  Met.  (Ky.)  201 ;  Rorer  on  Judicial  Sales,  p.  440, 
§  1203.     Under  a  vendi  without  a  fi.fa,  clause,  the  sheriff  can 
only  sell  the  property  originally  levied  upon,  47  Mo.  304.     In  New 
York,  it  is  held  that  the  statute   governing  executions  of  this 
kind  is  for  the  benefit  of  the  execution  plaintiff,  who  may  waive 
or  dispense  with  its  provisions  according  to  his  discretion,  30 
N.  Y.  9 ;  22  Wend.  566,  568 ;  and  this  sound  rule  was  at  one  time 
fully  recognized  by  the  Supreme  Court  of  Indiana,  32  Ind.  438 ; 
I  Blkf.  179 ;  23  Ind.  170,  174;  2  Ind.  309.     It  has  been  held  that 
suing  out  an  alias  execution  is  an  abandonment  of  the  original,  3 
Sneed  (Tenn.)  1 10.     It  is  held  that,  where  an  execution  has  been 
returned,   showing  no  sale  for  want  of  bidders,  the  execution 
plaintiff  cannot  abandon  the  levy,  but  must  procure  a  vendiy  and 
that  an  alias  execution  in  such  a  case  is  void,  96  Ind.  76.     The 
theory  of  this  case  is,  that  a  levy  on  real  estate,  sufficient  in 
value,  satisfies  the  writ — a  rule  which  has  long  been  applied  to  a 
levy  upon  personal  property ;  but  its  application  to  a  levy  upon 
real  estate,  which  deprives  the  defendant  of  nothing,  is  as  void  of 
reason  as  it  is  wanting  in  authority,  3  Wal.  U.  S.  688.     A  subsist- 
ing levy  on  land  is  not  a  satisfaction  of  the  judgment,  5  Ohio  173; 
I  Baxter  (Tenn.)  256  (25  Am.  Rep.  775).     It  was  held  otherwise 
in  42  Ind.  294 ;  but  the  opinion  is  more  lengthy  than  clear,  and 
concludes  by  confessing  that  the  weight  of  authority,  including 
the  Supreme  Court  of  the  United  States,  is  decidedly  on  the  other 
side,  citing  a  large  number  of  authorities;  see  42  Ind.  310.     The 
right  to  this  writ  should  be  exercised  within  a  reasonable  time  or 
its  lien  will  be  lost,  6  B.  Mon.  488  (44  Am.  Dec.  780) ;  and  it  can 
be  issued  only  on  the  written  direction  of  the  execution  plaintiff, 
96  Ind.  290.     Where  land  has  been  bid  off  and  the  purchase- 
money  not  paid,  and  it  is  so  shown  by  the  return,  the  vendi  may 
issue,  67  Ind.  171.     Where  there  is  a  sale  of  the  real  estate  levied 
upon,  there  need  be  no  return  of  the  appraisement,  loi  Ind.  275. 

Sec.  207.    Bidder  not  paying— Action  for  purchase- 
money— Resale. 

Whenever  the  purchaser  of  any  property  sold  on 
execution  shall  fail  or  refuse  to  pay  the  purchase- 
money,  he  shall  be  liable,  on  motion  to  be  made  by 
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the  Sheriff  or  the  execution-plaintiff  or  defendant, 
in  the  proper  Court,  five  days'  notice  being  given,  to 
a  judgment  for  the  amount  of  the  purchase-money, 
and  damages  not  exceeding  ten  per  cent  and 
interest,  with  costs;  and  no  stay  of  execution  shall 
be  allowed  upon  the  judgment.  Or  the  Sheriff  may 
re-expose  and  sell  the  property,  on  the  same  or  any 
subsequent  day,  according  to  law;  and  if  the  amount 
bid  at  the  second  sale  shall  not  equal  the  amount 
bid  at  the  first  sale  and  the  costs  of  the  second  sale, 
the  first  purchaser  shall  be  liable  for  the  deficiency, 
and  damages  thereon  not  exceeding  ten  per  cent, 
and  interest  and  costs,  to  be  recovered  by  a  like 
notice  and  motion  as  provided  in  the  last  section. 
In  case  he  sells  on  a  subsequent  day,  he  shall  re- 
advertise  as  in  other  cases.  (R-  S.  760,  761.  In 
force  May  6,  1853.) 

Sheriffs  sales  must  be  for  cash,  unless  otherwise  directed  in  the 
decree,  96  Ind.  265.  The  sheriff  has  some  discretion  as  to  accepting 
a  bid  which  would  result  in  a  needless  sacrifice  of  the  debtor's 
property,  1 16  Ind.  486  (19  N.  E.  Rep.  305  ;  9  Am.  St.  Rep.  880) ; 
and  wher^  the  bid  is  abandoned  by  the  mutual  consent  of  both  the 
sheriff  and  the  bidder,  the  property  may  be  re-advertised  and  sold, 
Id.  A  judgment  creditor  cannot  maintain  a  suit  against  a  bidder 
for  refusing  to  comply  with  his  bid,  but  the  sheriff  can ;  and  where 
the  sheriff  orders  a  resale  without  notice  to  such  bidder  that  it  is 
to  be  at  his  risk,  it  will  be  considered  as  an  abandonment  of  the 
bid,  29  O.  St.  529. 

Sec.  208.   Disposition  of  surplus. 

When  property  shall  be  sold  on  execution  for 
more  than  will  satisfy  the  execution,  including  inter- 
est and  costs,  the  Sheriff  shall  pay  the  overplus  to 
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the  execution-debtor  of  whom  it  was  levied,  or  to 
his  assigns,  unless  he  be  notified  of  the  existence  of 
liens  to  the  payment  of  which  it  ought  to  be  ap- 
plied; and  in  that  event  he  shall  return  the  money, 
to  be  disposed  of  as  the  Court  shall  direct.  (R.  S. 
762.    In  force  May  6,  1853.) 

The  sheriff  has  no  right  to  pay  the  surplus  to  the  clerk,  unless 
there  are  liens  to  be  satisfied,  8i  Ind.  541.  A  sheriff  is  liable  only 
to  one  to  whom  he  owes  a  special  duty,  93  Ind.  234.  The  sheriff 
and  his  bondsmen  are  liable  for  a  surplus  in  his  hands,  though  it 
be  not  demanded  until  after  his  term  of  office  has  expired,  43  O. 
St.  380  (2  N.  E.  Rep.  434).  By  accepting  the  proceeds  of  a  sher- 
iffs sale,  one  is  generally  estopped  to  question  its  validity,  92  Ind. 
212.  If  there  be  a  surplus,  and  there  are  other  writs  in  the  hands  of 
the  sheriff  issued  upon  junior  judgments,  he  should  satisfy  them  in 
the  order  of  their  priority,  8  Blkf.  326. 

Sec.  209.    Sheriff's  certificate. 

Whenever  any  real  estate  or  interest  therein  shall 
be  sold  by  the  Sheriff  on  execution  or  decretal  order, 
he  shall  issue  to  the  purchaser  (or,  if  the  real  estate 
be  sold  in  parcels,  to  different  purchasers,  to  each 
purchaser)  a  certificate  of  purchase.  Such  certificate 
shall  show  the  Court  in  which  the  judgment  or  de- 
cree was  rendered,  the  parties  thereto  and  date  there- 
of, the  dates  of  the  execution  and  sale,  the  name  of 
the  owner  and  purchaser,  and  price  paid ;  and  shall 
contain  a  particular  description  of  the  premises  and 
the  estate  therein  sold,  whether  in  fee,  for  life,  or  for 
years  ;  and  shall  state  the  time  when  the  purchaser 
will  be  entitled  to  a  conveyance  of  the  property. 
The  Sheriff  making  such  sale  shall  prepare  and  sign 
a  duplicate  of  such  certificate  of  purchase,  and  forth- 
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with  deliver  it  to  the  Clerk  of  the  Circuit  Court  of 
the  county  in  which  such  real  estate  is  situate.  Such 
Clerk  shall  immediately  record  the  certificate  in  the 
"  Lis  pendens  record  '*  kept  in  his  office.  The  cer- 
tificate shall  be  assignable  by  indorsement,  and  shall 
entitle  the  purchaser,  his  heirs,  devisees,  or  assigns, 
to  a  conveyance  of  the  estate  in  said  real  property 
bought  by  such  purchaser,  at  the  expiration  of  one 
year  from  the  date  of  his  purchase,  unless  the  same 
shall  have  been  previously  redeemed  as  hereinafter 
provided.  Any  assignment  of  such  certificate,  duly 
acknowledged  as  in  case  of  deeds,  shall,  together  with 
the  acknowledgment,  be  recorded  by  the  Clerk  in  the 
"  Lis  pendens  record  "  at  the  request  of  the  assignee, 
and  on  the  payment  or  tender  of  the  fees  allowed 
therefor.     (R.  S.  766.     In  force  April  11,  1881.) 

A  sheriflTs  certificate  does  not  confer  title,  but  is  a  lien  which 
"may  ripen  into  title"  by  failure  of  the  debtor  to  redeem  within 
the  time  fixed  by  law,  94  Ind,  24 ;  92  Ind.  600 ;  70  Ind.  414.  A  cer- 
tificate issued  without  the  purchase-money  being  paidor  the  judg- 
ment satisfied  is  void,  96  Ind.  265  ;  48  Ind.  275.  A  sheriffs  cer- 
tificate is  assignable,  and  the  assignee  has  the  same  rights  as  the 
purchaser,  88  Ind.  74;  87  Ind.  497;  83  Ind.  286  ;  82  Ind.  18;  78  Ind. 
22 ;  48  Ind.  397;  99  Ind.  50;  but  no  more,  70  Ind.  414.  The  pur- 
chaser at  a  sheriff's  sale  may  transfer  his  right  to  a  deed  to  a  third 
person,  3  B.  Mon.  (Ky.)  357.  The  court  may  authorize  an  adminis- 
trator to  sell  and  transfer  a  certificate  of  purchase,  87  Ind.  500. 

Sec.  210.    Sheriff*8  deed. 


Upon  the  sale  of  real  estate  by  virtue  of  an  execu- 
tion, and  the  payment  of  the  purchase-money,  the 
Sheriff  making  the  sale,  or  in  case  of  his  death  or 
going  out  of  office,   his  successor,  or  any  officer 
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authorized  to  discharge  the  duties  of  the  office,  shall 
execute  and  deliver  to  the  purchaser  a  deed  of  con- 
veyance for  the  premises,  which  shall  be  valid  and 
effectual  to  convey  all  the  right,  title,'  and  interest  of 
the  execution-debtor  therein  to  the  purchaser,  ex- 
cept any  right  of  redemption,  as  provided  by  law. 
(R.  S.  763.     In  force  May  6,  1853.) 

A  sheriff's  sale  without  a  deed  conveys  no  title,  84  Ind.  487 ; 
and  does  not  give  the  purchaser  a  right  to  possession,  78  Ind. 
529;  92  Ind.  600;  98  Ind.  484.  It  must  not  be  executed  until  the 
purchase-money  is  paid,  87  Ind.  66 ;  nor  can  it  be  executed  after 
the  real  estate  has  been  redeemed,  61  Ind.  585.  Where  the  bid- 
der consented  the  sheriff  was  held  justified  in  executing  the  deed 
to  another  person,  upon  payment  of  the  purchase-money,  48  Ind. 
403.  Where  the  sheriff  incorrectly  recites  the  amount  of  the  judg- 
ment in  the  deed,  it  will  not  render  it  invalid,  4  Blkf.  263  (29  Am. 
Dec.  368)  ;  and  the  delay  of  the  sheriff  in  making  a  deed  will  not 
invalidate  the  purchaser's  title,  ^^  Ind.  431.  A  sheriff's  deed  is 
good  against  the  execution  defendant  and  his  heirs  without  being 
acknowledged,  5  Blkf.  107.  A  sheriff's  deed  containing  a  mistake 
of  law  and  not  of  fact  cannot  be  reformed,  95  Ind.  326.  Where  a 
debtor  pays  the  judgment  in  full  after  the  sheriff's  sale,  it  is  error 
for  the  court  to  confirm  the  sale  over  his  objection,  42  O.  St. 
292.  A  sheriff  is  liable  on  his  bond  for  failure  to  make  a  deed 
as  required  by  law,  4  Ind.  354.  A  deed  made  in  pursuance  of  a 
sale  upon  an  irregular  execution  confers  title  upon  an  innocent 
purchaser,  2  Bibb  (Ky.)  518.  In  Kentucky,  it  is  held  that  a  sheriff 
who  made  the  sale  may  make  the  deed  after  his  term  of  office 
has  expired,  Lit.  Sel.  Cas.  252  (12  Am.  Dec.  301) ;  and  that 
the  sheriff  in  office  cannot  convey  land  sold  by  his  predecessor,  4 
Bibb  479.  In  Ohio,  it  is  held  that  in  cases  of  sales  by  a  former 
sheriff  the  successor  must  convey,  4  Ohio  62 ;  and  that  the  deed  is 
not  valid  until  the  sale  is  approved  by  the  court,  i  Ohio  278 ;  and 
that  a  deputy  may  make  a  deed  in  the  name  of  his  principal  while 
the  principal  is  living,  9  Ohio  151.  A  deed  made  by  a  deputy  sher- 
iff is  good,  10  B.  Mon.  (Ky.)  295  ;  3  B.  Mon.  358.   The  acknowledg- 


L 


200  JUDICIAL    SALES. 

ment  is  essential,  i  Ohio  381  (13  Am.  Dec.  621).  See  Herman 
on  Executions  467-484.  Until  the  deed  is  made  the  purchaser 
has  no  right  of  entry,  8  Dana  (Ky.)  166.  Sheriff's  deed  is  evidence 
of  decree,  Acts  1883,  p.  199  (E.  S.  21,  22). 

Sec.  211.    Title  conveyed  by  sheriff's  deed. 

The  title  to  land  as  derived  by  execution  sale  was  not  known 
to  the  common  law,  but  is  the  outgrowth  of  modern  legisla- 
tion, Boone  on  Real  Prop.,  §  260.  An  execution  sale,  when 
perfected  by  the  payment  of  the  purchase-money  and  the  exe- 
cution of  a  conveyance  in  compliance  with  the  statute,  passes  to 
the  purchaser  all  of  the  title  and  interest  belonging  to  the  debtor, 
Malone's  Real  Property  Trials  31 1  ;  86  Ind.  528;  and  no  more,  84 
Ind.  259.  In  Indiana,  a  sheriff's  deed  relates  back,  and  passes  the 
title  which  the  debtor  had  at  the  time  the  judgment  became  a 
lien  on  the  land,  loi  Ind.  441  (51  Am.  Rep.  754);  ^^  Ind.  272 ;  86 
Ind.  574 ;  97  Ind.  524 ;  104  Ind.  185  (3  N.  E.  Rep.  855).  In  Ken- 
tuck>%  the  deed  to  a  purchaser  at  an  execution  sale  transfers  to 
him  all  of  the  title  held  by  the  execution  defendant  at  the  time 
the  execution  lien  attached,  and  takes  precedence  over  all  inter- 
mediate liens  and  transfers,  85  Ky.  516  (4  S.  W.  Rep.  232  ;  7  Am. 
St.  Rep.  613);  9  B.  Mon.  497  (5  Am.  Dec.  525);  3  Dana  574;  4  J. 
J.  Marsh.  641.  In  Ohio,  it  is  held  that  a  sheriff's  deed  takes  effect 
from  the  day  of  sale  and  passes  whatever  title  or  interest  the 
debtor  had  in  the  real  estate  at  the  time  of  the  levy,  11  Ohio  235. 
A  sheriff's  deed  for  more  land  than  was  necessary  to  satisfy  the 
judgment,  is  void  and  passes  no  title  unless  the  defendant  join  in 
its  execution,  9  B.  Mon.  35.  An  insufficient  sheriff's  deed  will 
give  color  of  title,  88  Ind.  552;  102  Ind.  331.  If  it  recite  the 
judgment,  the  levy  and  the  sale,  it  is /r^';«^/ar«>  evidence  of  title, 
6  Ohio  537  ;  and  one  relying  on  a  sheriff's  deed,  as  against  the 
judgment  debtor,  is  only  required  to  prove  the  judgment,  an  exe- 
cution, a  sale  and  the  deed,  120  Ind.  16  (21  N.  E.  R.  659);  52  Ind. 
587.  The  sheriff  has  no  power  to  put  the  purchaser  in  possession, 
3  A.  K.  Marsh.  (Ky.)  69  (13  Am.  Dec.  134).  An  execution  defend- 
ant cannot  set  up  his  own  want  of  title  as  a  defense  to  a  suit  for 
possession  by  the  purchaser  at  sheriff's  sale,  62  Ind.  192. 
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Sec.  212.    Sheriff's  deed  to  heirs  or  devisees. 

In  case  the  purchaser  of  any  real  estate  upon  ex- 
ecution having  paid  the  purchase-money  therefor, 
shall  die  before  a  deed  of  conveyance  shall  have 
been  executed  to  him,  the  Sheriff  shall  convey  such 
real  estate  to  the  heirs  or  devisees  of  the  deceased 
person.     (R.  S.  764.     In  force  May  6,  1853.) 

A  sheriff's  deed  to  "the  heirs  of  John  Hoover"  is  not  invalid  on 
account  of  uncertainty  as  to  grantors,  83  Ind.  195. 

Sec.  213.    Subrogation  of  purchaser. 

If,  upon  the  sale  of  property,  real  or  personal,  the 
title  of  the  purchaser  is  invalid  as  to  all  or  any  part 
of  such  property,  by  reason  of  any  defect  in  the  pro- 
ceedings or  want  of  title,  the  purchaser  may  be 
subrogated  to  the  rights  of  the  creditor  against  the 
debtor,  to  the  extent  of  the  money  paid  and  applied 
to  the  debtor's  benefit ;  and  where  the  judgment  is 
entered  satisfied  in  whole  or  in  part  by  reason  of 
such  sale,  such  purchaser,  upon  notice  to  the  parties 
to  the  proceeding,  and  upon  motion,  may  have  such 
satisfaction  of  the  judgment  vacated  in  whole  or  in 
part.  Such  purchaser,  when  the  proceedings  are 
defective,  or  the  description  of  the  property  sold  is 
imperfect,  shall  also  have  a  lien  to  the  same  extent 
on  the  property  sold  as  against  all  persons  except 
bona  fide  purchasers  without  notice ;  but  this  section 
shall  not  be  construed  to  require  the  creditor  to  re- 
fund the  purchase-money  by  reason  of  the  invalidity 
of  any  such  sale.  (R.  S.  765.  In  force  Sept  19, 
1881.) 
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A  purchaser  at  a  sheriff's  sale,  who  fails  to  get  title  by  reason 
of  a  defect  in  the  proceedings  or  want  of  title  in  the  debtor,  will 
be  subrogated  to  all  the  rights  of  the  judgment  creditor,  92  Ind. 
301 ;  90  Ind.  71 ;  and  such  purchaser  may  enforce  a  lien  for  taxes 
which  he  may  have  been  required  to  pay,  104  Ind.  167  (3  N.  E. 
Rep.  826).  A  purchaser  under  a  decree  of  foreclosure  acquires 
all  the  rights  of  the  mortgagee,  in  the  event  the  sale  proves  in- 
valid, 99  Ind.  50. 

Sec.  214.    Rights  and  liabilitieB  of  purchasers  at  judi- 
cial sales. 

As  a  general  rule,  there  is  no  warranty  in  judicial  sales,  84  Ind. 
29;  Malone's  Real  Prop.  Trials  331,  333  ;  63  Ind.  25 ;  84  Ky.  401 
(i  S.  W.  Rep.  648);  and  this  rule  applies  to  all  sales  made  in 
equitable  proceedings,  13  Bush  Ky.  595  ;but  acourtof  equity  will 
relieve  the  purchaser  from  paynfent  of  his  bid  if  the  defect  of  title 
be  discovered  before  the  sale  is  confirmed,  84  Ky.  401  (i  S.  W. 
Rep.  648).  The  purchaser  whose  title  fails  may,  in  equity,  recover 
of  the  execution  defendant  the  purchase-money,  which  went  to 
discharge  his  debt,  26  Ind.  174 ;  10  Ind.  172  ;  9  Ind.  1  ;  3  Blkf.  293 
(25  Am.  Dec.  in) ;  6  B.  Mon.  126;  5  Dana  226;  and  he  has  a  lien 
therefor,  5  Dana  574.  See  95  Ind.  219  (48  Am.  Rep.  704)-  Where 
the  execution  defendant  has  no  title  to  the  land,  the  purchaser  is 
not  bound  to  pay  his  bid,  and  if  he  has  paid  it  he  may  recover  it 
from  the  defendant,  26  Ind.  220  (89  Am.  Dec.  460)  ;  but  he  must 
account  for  the  rents  and  profits  which  he  has  received,  16  Ind. 
177.  The  purchaser  at  a  judicial  sale  has  the  right  to  demand  a 
title  free  from  reasonable  doubt,  100  N.  Y.  i  (2  N.  E.  Rep.  905). 
A  purchaser  at  a  judicial  sale,  who  takes  his  title,  and  pays  the 
purchase-money,  without  any  notice  of  secret  equities,  takes  the 
real  estate  freed  from  them,  75  Ind.  576;  Rorer  on  Judicial  Sales 
(2nd  ed.)  §  874 ;  14  Ohio  285  (45  Am.  Dec.  539).  He  is  bound 
by  the  equities  of  which  he  has  notice,  19  Ohio  21 ;  29  Ind.  256; 
5  B.  Mon.  (Ky.)  233  (41  Am.  Dec.  262).  A  judgment  creditor,  who 
purchases,  cannot  have  the  satisfaction  set  aside  because  the  title 
fails,  6  Ohio  478 ;  nor  can  a  purchaser  recover  back  money  from  a 
creditor  because  the  debtor  had  no  title,  8  Blkf.  422  ;and  the  pay- 
ment of  money  by  a  stranger  upon  a  defective  sale  of  decedent's 
land  does  not  create  any  equity  against  the  estate,  even  though 
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the  money  goes  to  paf  the  decedent's  debts,  13  Ohio 400.  A  pur- 
chaser at  a  sheriff's  sale  must  obtain  possession  before  he  can  re- 
plevy the  crops,  2  Ohio  105  (15  Am.  Dec.  539) ;  but  he  is  entitled 
to  crops  sowed  after  the  sale  and  not  gathered  before  its  confirma- 
tion, 15  O.St.  352.  In  sales  in  partition  proceedings,  the  grow- 
ing crops  do  not  pass  to  the  purchaser,  10  O.  St.  124.  An  execu- 
tion purchaser  of  a  partner's  interest  in  real  estate  will  hold  it  as 
against  the  firm  creditors,  unless  he  had  notice  that  it  was  used 
for  firm  purposes,  1 1  B.  Mon.  323. 


Sec.  215.    liens  and  incumbrances— Bights  of  pur- 
chaser. 

Where  any  property  shall  be  sold  subject  to  liens 
and  incumbrances,  the  purchaser  may  pay  the  liens 
and  incumbrances,  and  hold  the  property  discharged 
from  all  claims  of  the  execution  defendant;  or,  he 
may  hold  the  property  subject  to  be  redeemed  by 
the  execution-defendant,  his  heirs  or  assigns,  by 
paying  to  the  purchaser,  his  heirs  or  assigns,  the 
purchase-money,  with  interest.  When  redeemed, 
the  purchaser  shall  have  the  growing  crops,  and 
shall  not  be  accountable  for  rents  and  profits,  but  he 
shall  account  for  waste:  Provided,  That  nothing 
contained  in  this  section  shall  deprive  a  party  from 
the  right  to  redeem  when  authorized  by  statute, 
(R.  S.  739.     In  force  Sept.  19,  i88i.j 

Mortgaged  property  sold  under  execution,  subject  to  the  mort- 
gage, should  be  sold  as  other  property,  lo  B.  Mon.  1 19, 

VOID  OR  VOIDABLE  SALES. 

Sec.    216.   Incompetent  purchasers. 

If  any  Sheriff  or  his  deputy,  making  sale  of  prop- 
erty   on    execution,   shall,   directly    or    indirectly, 
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purchase  the  same,  the  sale  shall  be  void.     (R.  S. 
759.     In  force  May  6,  1853.) 

It  is  not  lawful  for  a  deputy  sheriff  to  purchase  at  a  sale  made 
by  his  co-deputy,  5  B.  Mon.  (Ky.)  338.  An  administrator  cannot, 
directly  or  indirectly,  be  a  purchaser  at  his  own  sale,  69  Ind.  260 ;' 
I  Ind.  565  ;  6B.  Mon.  366;  nor  at  the  sale,  on  execution  of  his  de- 
cedent's lands,  56  Ind.  545  ;  and  this  principle  applies  to  all  kinds 
of  trustees,  36  Ind.  238;  12  Ind.  266  (74  Am.  Dec.  209).  If  the 
officer  making  a  judicial  sale  purchase  in  the  name  of  a  fictitious 
person,  the  sale  will  be  set  aside,  6  T.  B.  Mon.  (Ky.)  102.  One  who 
appraises  land  for  judicial  sale  is  not  competent  to  purchase  there- 
at, 14  O.  St.  80. 

Sec  217.    Validity  of  judicial  sale. 

A  sale  made  in  a  county  other  than  where  the  real  estate  is  situ- 
ated is  void,  50  Ind.  30 ;  so  is  a  sale  upon  a  writ  issued  on  a  satis- 
fied judgment,  82  Ind.  199;  105  Ind.  563  (5  N.  E.  Rep.  591);   19 
Ind.  432,  437 ;  also  a  sale  of  real  estate  on  a  writ  issued  on  a  per- 
sonal judgment  obtained  on  service  by  publication  only,  76  Ind. 
123  ;  and  a  sale  on  a  void  writ  is  void,  even  though  consented  to 
by  the  execution  defendant,  2  Met.  (Ky.)  433  (74  Am.  Dec.  413). 
A  sale  is  not  void  because  a  portion  of  the  debt  has  been  paid 
which  has  not  been  credited  on  the  execution,  15   B.  Mon.  467 
(61  Am.  Dec.  190);  nor  because  made  on  a  day  subsequent  to  the 
one  named  in  the  notice  of  sale,  5  Blkf.  260 ;  nor  because  made  on 
a  writ  issued  by  the  clerk  without  direction  from  the  judgment 
plaintiff,  20  Ind.  217  (83  Am.  Dec.  315).  A  sale  is  not  void  because 
the  tract  described  by  metes  and  bounds  is  afterwards  found  to 
contain  more  acres  than  stated  in  the  description,  4  Met.  (Ky.)  103  ; 
but,  if  by  mistake,  more  land  was  sold  than  was  intended,  equity 
will  require  the  purchaser,  in  some  way,  to  account  for  the  surplus, 
15  B.  Mon.  (Ky.)439.  Where  the  judgment  is  void  the  sale  is  void, 
III  Ind.  330  (12  N.  E.  Rep.  497).     An  execution  issued  upon  a 
dormant  judgment,  without  its  being  revived,  is  not  void  but  void- 
able, 112  Ind.  230  (13  N.  E.  Rep.  709).      A  void  writ  is  one  which 
has  no  force  whatever  as  against  the  defendant ;  but  an  alias  exe- 
cution issued  without  the  direction  of  the  plaintiff  is  not  void,  1 12 
Ind.  154  (13  N.  E.  Rep.  273  ;  2  Am.  St.  Rep.  174).  A  sale  of  more 
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than  enough  land  to  satisfy  the  execution  is  not  void  but  void- 
able, 4  Bush  279  ;  see  2  B.  Mon.  83.  In  order  to  have  a  valid  sale, 
there  must  be  a  valid  judgment  or  decree;  and  separate  decrees 
will  not  support  a  joint  execution,  5  B.  Mon.  128.     A  judgment 
rendered  before  the  expiration  of  the  notice  is  erroneous  but  not 
void,  4  Dana  429.   A  reversal  of  a  decree  in  chancery,  under  which 
a  sale  has  been  made,  does  not  render  the  sale  void,  12  B.  Mon. 
231  (68  Am.  Dec,  723);  12  B.  Mon.  472.     A  sale  made  pending 
bankruptcy  proceedings,  with  the  consent  of  the  assignee,  the  judg- 
ment having  been  taken  before  the  assignment,  is  not  void,  87 
Ind.  188;  and  a  valid  sale  may  be  made  on  a  judgment  after  the 
making  and  before  the  recording  of  an  assignment  for  the  benefit 
of  creditors,  56  Ind.  119.     Where  the  parties  recognize  the  moral 
obligation  to  complete  a  voidable  sale,  and  do  so,  it  then  becomes 
valid,  loi  Ind.  433  (51  Am.  Rep.  754).     A  principal  debtor  who 
bids  in  the  land  of  his  surety  at  a  sale  upon  an  execution  issued 
upon  a  judgment  against  them  both,  takes  no  title  whatever,  90 
Ind.  518.     A  sale  of  land  which  has  been  fraudulently  conveyed, 
will  be  valid  if  made  upon  a  certified  copy  of  the  order  of  court 
setting  aside  the  conveyance  and  not  upon  an  execution  on  the 
original  judgment,  57  Ind.  500.     An  arrangement  among  bidders 
to  prevent  competition  will  render  the  sale  voidable,  1 17  111.  145  (7 
N.  E.  Rep.  52);  2  Ohio  505  (15  Am.  Dec.  575).      Special  legisla- 
tive acts,  authorizing  or  legalizing  sales  of  land,  are  constitu- 
tional, 76  Ind.  412. 

Sec.  218.    Irregularities. 

Mere  irregularities,  especially  when  they  have  been  acquiesced 
in  until  innocent  parties  have  acquired  rights,  do  not  affect  the 
validity  of  judicial  sales,  108  Ind.  347  (9  N.  E.  Rep.  369) ;  66  Ind. 
310.  A  defect  in  the  description,  which  does  not  affect  the  price, 
is  not  such  an  irregularity  as  will  prevent  a  confirmation  of  the 
sale,  29  O.  St.  636 ;  neither  will  a  sale  by  a  master  be  invalid  be- 
cause the  decree  does  not  name  the  master  to  make  the  sale,  29 
O.  St.  652.  A  purchaser  ought  not  to  be  permitted  to  take  ad- 
vantage of  irregularities  which  did  him  no  harm,  2  Duv.  (Ky.)  333. 
Any  purchaser  at  a  sheriff's  sale  is  bound  to  take  not;ce  of  all 
irregularities  indicated  by  the  record,  5  B.  Mon.  339 ;  and  he  is 
bound  to  know  that  those  facts  exist  which  give  the  officer  power 
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to  sell,  54  Ind.  460;  and  the  execution  plaintiff,  who  purchases  at 
a  sale  upon  his  own  judgment,  is  bound  to  take  notice  of  all 
irregularities,  60  Ind.  132 ;  2  Ind.  2  ;  and  he. can  take  advantage  of 
none,  59  Ind.  195. 

Sec.  219.    Setting  aside  judicial  sales. 

Courts  of  equity  have  power  over  all  kinds  of  judicial  sales. 
They  may  be  set  aside  on  account  of  mistake  or  fraud,  surprise, 
irregularities,  gross  inadequacy  of  price,  or  reversal  of  the  decree 
upon  which  they  rest.  Malone*s  Real  Prop.  Trials  338-366,  and 
authorities  cited ;  Rorer  on  Judicial  Sales,  §§  545-575 ;  37 
N.  Y.  155 ;  II  N.  J.  Eq.  167;  68  111.  115  ;  37  Iowa  474;  5  B.  Mon. 
(Ky.)  494;  2  B.  Mon.  407 ;  8  Dana  403  ;  6  T.  B.  Mon.  1 10  (17  Am. 
Dec.  127).  As  a  general  rule,  it  is  the  policy  of  the  law  to  sus- 
tain judicious  sales  regardless  of  slight  defects,  i  Duv.  (Ky.)  349 ; 
8  B.  Mon.  105  ;  and  a  purchaser  should  not  be  disturbed,  unless, 
in  some  manner,  he  has  obtained  an  unconscientious  advantage, 
2  Bush  201.  When  a  purchaser  induces  others  not  to  bid,  the 
sale  may  be  set  aside,  even  after  the  year  for  redemption  has  ex- 
pired, 97  Ind.  361 ;  ID  Ind.  16  (68  Am.  Dec.  655) ;  6  Ind.  449 ;  7  Blkf. 
265  (41  Am.  Dec.  226) ;  4  J.  J.  Marsh.  491  (20  Am.  Dec.  226) ;  2  Lit. 
(Ky.)  217(13  Am.  Dec.  263).  In  some  cases  a  resale  may  be  ordered, 
upon  an  advance  price  being  tendered,  even  where  no  fraud  is 
shown,  5  B.  "Mon.  494 ;  7  Dana  389.  Where  there  was  an  inade- 
quacy of  price,  and  the  sale  was  made  at  an  earlier  hour  than  ad- 
vertised, it  was  set  aside,  i  Bush  62 1  ;  and  a  sale  made  while  the 
defendant  was  in  the  service  of  the  United  States  was  set  aside 
in  order  to  permit  him  to  assert  his  right  to  an  exemption,  36  O. 
St.  484.  Inadequacy  of  price  alone  is  not  generally  sufficient  to 
set  aside  a  judicial  sale,  loi  Ind.  433;  85  Ky.  386;  81  Ind  196; 
20  Ind.  75  ;  16  Ind.  165  ;  9  Bush  (Ky.)  285  ;  4  B.  Mon.  534 ;  3  T.  B. 
Mon.  274;  3  A.  K.  Marsh.  515;  i  Bush  12;  but  a  gross  inade- 
quacy of  price  is  always  a  badge  of  fraud,  9  Bush  97 ;  2  Littell 
1 19 ;  and  if  the  inadequacy  be  so  gross  as  to  shock  the  conscience, 
and  the  purchaser  be  guilty  of  any  unfairness,  the  sale  will  be  set 
aside,  no  Ind.  395  (10  N.  E.  Rep.  651,  656,  note)\  2  Met.  (Ky.) 
550;  23  Ind.  600;  5  Ind.  213;  Lit.  Sel.  Cas.  256  (12  Am. 
Dec.  302) ;  and  the  same  is  true  if  the  inadequacy  be  coupled 
with  fraud  or  irregularities,  116  Ind.  538  (19  N.  E.  Rep.  306)  ;  21 
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N.  E.  Rep.  831).  The  burden  is  on  the  party  attacking  a  judicial 
sale,  21  Ind.  422;  and  mere  irregularities  are  not  sufficient,  115 
Ind.  139  (17  N.  E.  Rep.  280);  nor  is  the  fact  that  the  judgment 
is  erroneous,  2  Met.  (Ky.)  550;  nor  is  the  fact  the  attorney  who 
was  appointed  to  defend  the  taking  of  the  judgment  could  not 
lawfully  communicate  with  the  defendant  prior  to  the  trial,  9 
Bush  125 ;  but  if  the  judgment  plaintiff  be  the  purchaser,  and  the 
judgment  be  reversed,  then  the  sale  may  be  vacated  and  the  real 
estate  be  restored  to  the  defendant,  11  N.  E.  Rep.  197.  A  pur- 
chaser cannot  have  the  sale  set  aside  because  the  officer  making 
it  failed  to  advertise  as  required  by  law,  2  Duv.  (Ky.)  333  ;  but  he 
may  have  a  sale  set  aside  because  of  the  defendant's  want  of  title, 
4  O.  St.  197;  2  J.  J.  Marsh.  32.  He  who  would  set  aside  a  judi- 
cial sale  where  the  proceeds  have  been  applied  for  his  benefit  or 
to  pay  his  debt,  must  offer  to  restore  the  purchase-money,  106 
Ind.  589  (7  N.  E.  Rep.  376).  A  discharged  bankrupt  cannot  have 
a  sale  of  his  realty,  which  bad  been  made  prior  to  his  bankruptcy, 
set  aside,  unless  there  be  a  surplus  of  assets,  98  Ind.  126;  nor 
can  a  party  who  sleeps  upon  his  rights  until  the  purchaser  has 
made  lasting  and  valuable  improvements,  121  111.  33  (12  N.  E. 
Rep.  224).  It  seems  that  an  action  to  set  aside  a  sale  on  the 
ground  that  the  land  was  sold  in  solido  when  it  should  have  been 
sold  in.  parcels,  should  be  commenced  within  the  year  given  for 
redemption,  81  Ind.  193.  See  Statute  of  Limitations,  Rev. 
Stat.,  §  293. 

REDEMPTION. 

Sec.  220.    Possession  during  year  for  redemption. 

The  owner  of  the  real  estate  or  interest  therein, 
sold  as  aforesaid,  shall  be  entitled  to  the  possession 
of  the  same  for  one  year  from  the  date  of  such  sale. 
(R.  S.  767.     In  force  April  ii,  1881.) 

So  far  as  this  section  operates  upon  contracts  made  before  it 
went  into  force,  it  is  void,  on  the  ground  that  it  impairs  the  obli- 
gation of  contracts,  83  Ind.  62.  Legislation  affecting  the  remedy 
does  not  usually  impair  the  obligation  of  contracts,  unless,  in  the 
change  of   the  remedy,  some  substantial  right  of  the  party   is 


208  JUDICIAL   8AJLE8. 

either  diminished  or  taken  away,  102  Ind.  I  (i  N.  E.  Rep.  55),- 
105  Ind.  594(5  N.  E.  Rep.  716);  25  Ind.  572  (79  Am.  Dec.  490). 
The  year  of  redemption  begins  to  run  from  the  time  the  sale  is 
completed,  which  is  not  until  the  purchase-money  is  fully  paid,  96 
Ind.  265  ;  and  during  this  year  it  is  said  that  the  purchaser  has 
no  right  except  to  receive  the  amount  of  his  bid,  115  Ind.  481 
(18  N.  E.  Rep.  10);  102  Ind.  4  (i  N.  E.  Rep.  55).  If  during 
this  year  the  execution  defendant  sows  crops  which  cannot 
mature  during  the  year  he  loses  them,  81  Ind.  382.  See  Thorn- 
ton and  Ballards'  Prac.  Code,  §  767,  and  note.  The  provisions 
of  the  statute  for  redemption  do  not  apply  to  former  sales.  Rev. 
Stat.  1 88 1,  §  778. 

Sec.  221.    Bents  and  profits  during  the  year  for  re- 
demption. 

The  redemption  law  of  1861  made  the  debtor  alone  liable  to 
the  purchaser  for  rents  and  profits  upon  his  failure  to  redeem. 
Acts  1861,  Special  Ses.,  p.  79,  §  2 ;  and  the  law  of  1879  extended 
the  liability  to  any  occupant  of  the  land,  Acts  1879,  P-  ^76,  §  i ; 
while  the  revised  statute  of  1881  is  silent  on  the  subject  of 
liability  for  rents  and  profits  during  the  year  for  redemption.  It 
was  held  that  the  statute  making  the  debtor  or  occupant  liable 
for  rent  during  the  year  for  redemption  gave  the  purchaser  no 
rights  which  he  did  not  have  at  common  law,  on  the  ground  that 
his  sherifTs  deed,  when  executed,  related  back  to  the  day  of 
sale,  58  Ind.  117;  72  Ind.  416.  If  the  reasoning  of  these  cases  be 
sound,  it  would  seem  that  the  purchaser  ought  to  still  have  a 
right  to  recover  rent  from  the  debtor  who  occupies  the  land  for 
the  year  and  fails  to  redeem  ;  but  the  court,  without  considering 
this  point,  has  decided  that,  by  virtue  of  the  Act  of  1 881,  no  one 
is  liable  to  the  purchaser  for  rents  and  profits,  iii  Ind.  528(13 
N.  E.  Rep.  46).  So  much  of  this  section  as  takes  from  the  cred- 
itor, who  purchases  at  the  execution  sale,  the  right  he  previously 
had  to  the  rents  and  profits  during  the  redemption  year,  if  the 
land  were  not  redeemed,  is  void,  83  Ind.  62-66.  See,  however, 
17  N.  E.  Rep.  163;  and  so  much  of  it  as  undertakes  to  change 
sec.  2  of  the  act  of  June  4,  1861  (2  R.  S.  1876,  p.  220),  which  makes 
the  judgment  debtor,  if  the  land  be  not  redeemed,  liable  to  the 
purchaser  of  the  execution  sale,  for  the  rents  and  profits  of  the 
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land  during  the  year  of  redemption  is  construed  as  inapplicable 
to  contracts  made  prior  to  the  passage  of  the  act  of  1881,  83  Ind. 
62-66;  102  Ind.  I.  In  the  case  just  cited,  the  defendant  being 
insolvent,  it  was  held  that  a  receiver  to  collect  the  rents  and  prof- 
its during  the  year  of  redemption,  to  be  paid  to  the  debtor  if 
redeemed,  otherwise  to  the  purchaser,  could  be  appointed,  Id. 
102  Ind.  I ;  17  N.  E.  Rep.  163 ;  13  N.  E.  Rep.  46.  A  purchaser 
of  the  rents  and  profits  is  not  entitled  to  possession  until  the  year 
of  redemption  has  expired,  92  Ind.  367.  The  rents  belong  to  the 
owner  of  the  land,  and  he  may  sell  them,  or  they  may  be  sold  on 
execution  against  him,  during  the  year  of  redemption,  78  Ind. 
119.  By  common  law  the  occupant  is  liable  for  the  rents,  58  Ind. 
117;  see  66  Ind.  75;  67  Ind.  38.  A  receiver  may  now  be  ap- 
pointed to  collect  the  rents  and  profits,  to  be  paid  to  the  person 
entitled  thereto,  sec.  1222,  sub-divs.  S.4  and  6,  notes ;  76  Ind.  440. 
A  crop  sowed  after  sale,  but  not  reaped  before  the  end  of  the  year, 
is  lost,  81  Ind.  343  ;  otherwise  if  sowed  before  the  sale,  81  Ind. 
248. 

Sec.  222.    Redemption  by  owner. 

The  real  estate  or  interest  therein  sold  as  afore- 
said, or  any  part  thereof  separately  sold,  may  be  re- 
deemed at  any  time  within  one  year  from  the  date 
of  such  sale,  by  the  owner  thereof,  or  by  his  executor 
or  administrator  under  the  direction  of  the  Court 
appointing  him,  or  the  Judge  thereof  in  vacation,  or 
by  his  heirs  or  devisees,  or  by  any  one  holding  either 
the  legal  or  equitable  title,  by  paying  to  the  Clerk  of 
the  Court  in  whose  office  such  certificate  of  purchase 
is  required  to  be  recorded,  for  the  use  of  the  pur- 
chaser, his  executors,  administrators,  or  assigns,  the 
amount  of  his  purchase-money,  and  interest  at  the 
rate  of  eight  per  cent,  per  annum  thereon  from  the 
date  of  his  purchase ;  or  if  the  premises  shall  have 
been  previously  redeemed  by  any  person  having 
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a  lien  thereon,  as  hereinafter  provided,  then  by  pay- 
ing to  such  Clerk,  for  the  use  of  the  last  redemp- 
tioner,  the  amount  paid  by  him  for  the  redemption, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum 
thereon  and  his  cost  of  redemption.  If  the  real  es- 
tate has  been  sold  in  separate  parcels  by  the  Sheriff, 
such  owner  or  other  person  may  redeem  any  sep- 
arate parcel  or  parcels  sold  in  one  body,  by  paying 
to  such  Clerk,  for  the  use  of  such  purchaser,  the 
amount  paid  by  him  for  such  parcel  or  parcels,  in- 
terest, and  costs  thereon  as  aforesaid ;  or  if  the  real 
estate  has  been  redeemed,  in  whole  or  in  part,  by  a 
lienor  as  aforesaid,  then  by  paying  to  the  Clerk,  for 
the  use  of  the  last  redemptioner,  his  redemption- 
money,  with  interests  and  costs  as  aforesaid.  Im- 
mediately upon  such  redemption  being  made,  the 
Clerk  shall  make  an  entry  in  the  "Lis  pendens 
record,"  showing  the  date  and  amount  of  the  re- 
demption, by  whom  redeemed,  the  character  in 
which  he  redeemed,  as  owner  or  otherwise,  the  par- 
ticular parcel  or  parcels  redeemed,  and  the  judgment 
and  execution  under  which  the  Sheriff's  sale  was 
made.  If  the  execution  upon  which  such  sale  was 
made  issued  from  the  Court  of  a  county  other  than 
that  in  which  the  real  estate  is  situate,  the  Clerk  to 
whom  such  redemption-money  is  paid  shall  make 
out,  and  deliver  to  the  person  redeeming,  a  certified 
copy  of  the  entr^'  aforesaid,  who  shall  cause  the  same 
to  be  recorded  by  the  Clerk  of  the  Court  from  which 
such  execution  issued,  who  shall  record  the  same  in 
the  "  Lis  pendens  record  "  kept  in  his  office.     If  any 
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person  other  than  the  party  owning  the  real  estate 
at  the  time  of  the  sale  apply  to  the  Clerk  to  redeem, 
he  shall  file  with  the  Clerk  an  affidavit,  showing  the 
facts  entitling  him  to  redeem.  If  his  right  to  redeem 
is  based  upon  any  record  in  the  office  of  the  Clerk 
of  any  Court  in  the  county  or  of  the  Recorder  of  the 
county  in  which  the  real  estate  is  situate,  it  shall  be 
sufficient  to  state  in  such  affidavit  the  particular 
record,  volume,  and  page  where  such  record  may  be 
found.  If  such  right  is  based  upon  some  record  kept 
in  an  office  without  such  county,  he  shall  file,  with 
his  affidavit,  a  duly  certified  copy  of  such  record. 
The  Clerk  shall  note  the  date  of  filing  such  affidavit 
and  copy,  properly  indorsed  thereon,  and  preserve 
the  same  as  part  of  the  record  of  his  office.     (R.  S. 

768.    In  force  April  ii,  1881.) 

• 

The  right  to  redeem  is  statutory,  and  is  to  be  exercised  by  a 
strict  compliance  with  the  statute,  79  Ind.  513;  73  Ind.  406. 
There  is  no  common-law  right  to  redeem,  52  Ind.  499.  The 
right  to  redeem  is  governed  by  the  law  in  force  at  the  time  of  the 
sale,  105  Ind.  594  (5  N.  E.  Rep.  716).  The  year  begins  with  the 
payment  of  the  purchase-money,  96  Ind.  260;  and  does  not 
expire  until  midnight  of  the  last  day,  61  Ind.  585.  An  adminis- 
trator may  redeem  from  a  foreclosure  against  heirs,  65  Ind.  120. 

Sec.  223.    General  notes  on  redemption. 

The  right  of  redemption  exists  only  in  favor  of  one  having  a 
legal  or  equitable  interest  in  the  land  sold,  107  Ind.  4i;^(8  N.  E. 
Rep.  280).  Where  real  estate  is  sold  and  the  proceeds  partly 
satisfy  the  judgment,  and  the  debtor  redeems  from  the  sale,  the 
lien  of  the  judgment  continues  as  to  the  unsatisfied  portion,  and 
the  property  may  be  resold,  58  Ind.  14;  85  Ind.  393;  57  Ind. 
532;  34  Ind.  57;  73  Ind.  389.  Where  the  rents  and  profits  have 
been  sold  for  a  term  of  years,  there  may  be  redemption  from  the 
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sale,  52  Ind.  495.  Where  the  owner  redeems,  he  acquires  no  lien 
for  his  redemption  money,  98  Ind.  309,  316;  85  Ind.  178 ;  84  Ind. 
485.  The  redemption  money  should  be  paid  to  the  holder  of  the 
certificate,  93  Ind.  143.  A  purchaser  who  receives  part  of  the 
redemption  money  is  entitled  to  hold  a  lien  for  the  balance,  107 
Ind,  425  (8  N.  E.  Rep.  236).  Redemption  must  be  made  with 
lawful  money,  and  a  check  or  a  bank  note  is  not  money, 
but  if  either  be  received  and  treated  as  money,  the  redemp- 
tion will  be  valid,  82  Ind.  298 ;  Herman  on  Executions,  §  265  ; 
61  Ind.  584.  In  Kentucky,  it  is  held  that  the  redemption 
may  be  made  with  same  kind  of  money  with  which  the  purchase 
was  made,  or  its  equivalent  in  value,  i  Bush  335.  In  Ohio,  it  is 
held  that  a  widow,  who  joins  with  her  husband  in  the  mortgage 
of  land,  may  redeem  from  a  foreclosure  sale,  15  O.  St.  485;  and 
that  after  there  has  been  a  sale  under  a  deed  of  trust,  the  grantor 
has  no  right  to  redeem,  without  showing  special  equities,  10  Ohio 
204.  The  statutory  time  for  redemption  may  be  extended  by  parol 
agreement  of  the  parties,  98  Ind.  264;  92  Ind.  31 ;  91  Ind.  305  : 
89  Ind.  438.  If  part  of  the  redemption  money  be  accepted  by 
the  purchaser  during  the  year,  the  debtor  will  have  the  right  to 
complete  the  redemption,  45  Ind.  498 ;  and  if  the  debtor  has 
been  prevented  from  redeeming  during  the  year,  upon  a  proper 
showing  a  court  of  equity  will  extend  the  time,  23  Iowa  547; 
Rorer  on  Judicial  Sales,  §  1187 ;  97  Ind.  72 ;  Bigelow's  Equity,  p. 
58;  and  in  such  proceeding  the  debtor  must  offer  to  redeem,  55 
Ind.  166;  and  if  he  obtains  an  order  permitting  him  to  redeem, 
he  must  exercise  the  right  according  to  the  decree,  99  Ind.  97. 
See  Herman  on  Executions,  §  263-266;  and  Thornton  and  Bal- 
lards*  Prac.  Code,  §  768,  note. 

Sec.  224.     Bedemptioii  by  one  having  an  undivided 
interest— Lden. 

Any  person  having  an  undivided  interest  in  the 
property  sold  may  redeem  such  property,  or  any 
parcel  or  parcels  thereof  sold  in  one  body,  as  pro- 
vided in  the  foregoing  section.  And  if  he  so 
redeem,  he  shall  have  a  lien  on  the  several  shares  of 
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the  other  owners  for  their  respective  shares  of  re- 
demption-money, with  interest  at  the  rate  of  eight 
per  cent,  per  annum  thereon,  and  his  costs  of  re- 
demption; which  lien  shall  be  superior  to  all  liens 
on  the  real  estate  so  redeemed,  junior  to  the  lien 
of  the  judgment  under  which  the  sale  was  made,  and 
may  be  enforced  against  the  other  part  owners  and 
junior  incumbrancers  by  appropriate  legal  proceed- 
ings.    (R.  S.  '769.     In  force  April  ii,  1881.) 

A  widow  may  redeem  from  a  foreclosure  sale  of  her  deceased 
husband  s  lands,  64  Ind.  248  ;  32  Ind.  497.  Where  the  part  owner 
redeems,  he  must  pay  the  whole  of  the  purchase-money,  and  he 
holds  a  lien  therefor  against  the  other  owners  for  their  proportion- 
ate share,  79  Ind.  511.  A  wife  cannot  redeem  her  husband's  in- 
terest in  the  land,  107  Ind.  417  (8  N.  fi.  Rep.  280).  If  her  hus- 
band joins  with  her,  a  wife  may  transfer  her  right  to  redeem  her 
own  interest  in  land,  81  Ind.  228.  Where  partnership  real  es- 
tate was  sold  on  execution  against  the  firm,  and  then  conveyed  by 
one  member  of  the  firm,  the  grantee  acquired  no  right  to  redeem, 
57  Ind.  532. 

Sec.  225.     Redemptioii  yacates   sale— ResalOi  when 
not  allowed. 

Whenever  any  real  estate,  interest  therein,  or  par- 
cel thereof,  sold  as  aforesaid,  shall  be  redeemed  by 
the  owner  or  any  part  owner,  or  persons  claiming 
under  them,  as  above  provided,  the  sale  thereof  by 
the  Sheriff  shall  be  wholly  vacated  as  to  the  real 
estate,  interest  therein,  or  part  thereof  redeemed, 
and  the  real  estate  subject  to  sale  on  execution,  as 
if  such  sale  had  not  been  made,  saving  to  a  part 
owner  redeeming  his  lien  as  aforesaid.  But  when- 
ever real  estate  or  an  interest  therein  has  been  sold 
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by  the  Sheriff  as  aforesaid,  no  re-sale  thereof  shall 
be  had  upon  execution  or  decretal  order  issued  upon 
any  judgment  or  decree,  junior  in  lien  to  that  upon 
which  the  sale  was  made,  within  one  year  from  the 
date  of  such  sale,  unless  the  same  shall  have  been 
previously  redeemed  by  the  owner  or  part  owner,  or 
some  one  claiming  under  either,  as  above  provided. 
(R.  S.  770.     In  force  April  11,  1881.) 

In  all  cases  where  the  owner,  or  one  claiming  under  him,  re- 
deems, the  lien  of  the  judgment  for  any  unpaid  balance  is  restored, 
and  there  may  be  a  resale  of  the  real  estate  to  satisfy  such  bal- 
ance, 1 18  Ind.  332  (20  N.  E.  Rep.  850)  ;  69  Ind.  379 ;  73  Ind.  388  ; 
85  Ind.  392  ;  34  Ind.  57.  The  owner  who  redeems  does  not  ac- 
quire any  lien,  except  as  against  part  owners  as  provided  in  the 
preceding  section,  98  Ind.  309.  One  who  accepts  the  redemption 
money  waives  irregularities  in  the  redemption,  92  Ind.  173.  Money 
paid  in  an  illegal  attempt  to  redeem  cannot  be  recovered,  95  Ind. 
591. 

Sec.  226.    Judgment  creditor  may  redeem,  when. 

In  the  absence  of  a  redemption  as  above  provided, 
by  any  owner,  part  owner,  or  person  claiming  under 
either,  the  real  estate  sold,  or  any  parcel  or  parcels 
thereof  sold  in  one  body,  may  be  redeemed  at  any 
time  within  one  year  from  the  date  of  sale,  by  any 
judgment-creditor,  his  executors,  administrators,  or 
assigns  holding  a  judgment  or  decree  against  the 
defendant  whose  title  or  interest  shall  have  been 
sold,  which,  at  the  time  he  or  they  offer  to  redeem, 
shall  be  a  lien  upon  such  title  or  interest,  and  which 
shall  be  junior  to  the  judgment  under  which  the 
property  was  sold.  Such  redemption  may  be  made 
by  any  person  entitled  thereto,  without  regard  to  the 
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order  of  priorities  of  liens ;  and  successive  redemp- 
tions may  be  made  by  the  several  persons  entitled 
to  redeem,  in  the  manner  hereinafter  provided.  (R, 
S,  771.     In  force  April  ii,  1881.) 

As  to  the  right  of  a  judgment  creditor  to  redeem,  see  83  Ind. 
294.  Under  the  statute  prior  to  the  revision  of  1881,  it  was  held 
that  a  judgment  creditor  might  redeem  from  a  sale  made  on  his 
own  judgment  when  it  remained  in  part  unsatisfied,  and  thereby 
restore  the  lien  and  secure  another  sale,  57  Ind.  186;  69  Ind.  379  ; 
73  Ind.  388 ;  79  Ind.  29 ;  but  in  a  late  case  under  the  present  stat- 
ute, the  court  questions  the  soundness  of  the  rule,  and  expressly 
decides  that  a  judgment  creditor  cannot  redeem  from  his  own  sale, 
1 16  Ind.  268  (19  N.  E.  Rep.  125).  A  party  who  holds  both  a  first 
and  second  mortgage  on  the  same  property  cannot,  after  foreclos- 
ing  the  first  without  any  reference  to  the  second,  redeem  from 
the  first  as  holder  of  the  second,  102  Ind.  152  (i  N.  E.  Rep.  290). 

Sec.  227.    Manner  of  redemption  by  judgment  cred- 
itor—Successive redemptions. 

Any  judgment-creditor  authorized  by  the  preced- 
ing section  to  redeem,  who  shall  desire  to  redeem 
from  the  purchaser  at  such  sale,  shall  first  file  with 
the  Clerk  of  the  Court  in  whose  office  the  certificate 
of  purchase  is  required  to  be  recorded,  a  statement, 
duly  verified  by  his  affidavit,  or  the  affidavit  of  his 
agent  or  attorney,  showing  the  Court  in  which  his 
judgment  was  rendered,  the  parties  thereto,  amount 
and  date  thereof,  and  arriount  due  and  unpaid  there- 
on, and,  if  less  than  the  whole,  the  parcel  or  parcels 
thereof  which  he  desires  to  redeem,  and  the  sale 
from  which  he  desires  to  redeem.  He  shall  there- 
upon pay  to  such  Clerk,  for  the  use  of  such 
purchaser,  his   executor,  administrator,  or   assigns, 
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the  amount  paid  by  such  purchaser  for  the  real 
estate  or  portion  thereof  sought  to  be  redeemed, 
as  shown  by  the  record  of  the  certificate  of 
purchase  in  the  "  Lis  pendens  record  "  in  the  office 
of  said  Clerk,  and  interest  at  the  rate  of  eight  per 
cent,  per  annum  thereon  from  the  date  of  his  pur- 
chase. Upon  receipt  of  the  redemption-money  and 
interest,  the  Clerk  shall  make  out  and  sign  a  certifi- 
cate, showing  the  date  and  amount  of  the  redemp- 
tion, the  land  or  part  thereof  redeemed,  the  judg- 
ment in  right  of  which  the  redemption  was  made, 
and  the  execution  under  which  the  sale  was  made ; 
and,  after  recording  such  statement,  affidavit,  and 
certificate  in  the  "  Lis  pendens  record,"  shall  deliver 
such  certificate  to  the  redemptioner.  When  such 
redemption  has  been  made,  any  other  judgment- 
creditor,  entitled  and  wishing  to  redeem,  may  do  so 
by  filing  with  said  Clerk  a  statement  and  affidavit 
similar  to  those  above  provided  for,  and  containing, 
in  addition,  the  name  of  the  preceding  redemptioner 
from  whom  he  wishes  to  redeem,  and  the  particular 
parcels  he  wishes  to  redeem.  He  shall  thereupon 
pay  to  such  Clerk,  for  the  use  of  the  last  preceding 
redemptioner,  if  the  lien  of  the  latter  be  junior  to 
that  of  the  party  now  redeeming,  his  redemption- 
money  and  interest  at  the  rate  of  eight  per  cent,  per 
annum  thereon  and  his  costs  of  redemption;  or  if 
his  lien  be  senior  to  that  of  the  party  seeking  to  re- 
deem, he  shall  pay  to  the  Clerk,  for  the  use  afore- 
said, the  judgment  of  the  last  redemptioner  on  ac- 
count of  which  his  redemption  was  made  and  inter- 
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.  est  thereon,  and  his  costs  of  suit  in  addition  to  the 
amounts  aforesaid ;  and  thereupon  such  Clerk  shall 
issue  to  him  a  certificate  similar  to  the  one  above 
provided  for,  and  record  the  statement,  affidavit,  and 
certificate  in  the  "Lis  pendens  record"  aforesaid. 
Subsequent  redemptions  may  be  made  by  other 
judgment-creditors  entitled  to  redeem,  substantially 
in  the  manner  and  upon  the  terms  above  provided ; 
and  when  the  redemption  of  any  parcel  is  made 
from  a  prior  redemption,  the  amount  to  be  paid  by 
the  redemptioner  shall  be  in  the  same  proportion  as 
provided  in  section  three  above.  When  any  person 
claims  the  right,  as  the  executor,  administrator,  or 
assignee  of  a  judgment-plaintiff,  to  redeem,  he  shall 
file  a  verified  statement  of  the  facts,  showing  .his 
right  to  redeem ;  and  if  his  right  to  redeem  is  based 
upon  records  other  than  those  in  the  office  of  the 
Clerk  where  such  redemption  is  made,  he  shall  file 
certified  copies  of  such  records  with  his  statement ; 
all  of  which  shall  be  properly  indorsed  and  filed  by 
the  Clerk.     (R.  S.  772.     In  force  April  11,  1881.) 

See  49  Ind.  454 ;  43  Ind.  503. 

Sec.  228.   Venditioni  exponas  by  last  redemptioner. 

If,  during  the  year  hereinbefore  allowed  for  re- 
demption, the  real  estate,  or  interest  therein,  sold 
by  the  Sheriff,  or  any  parcel  or  parcels  thereof  sold 
separately,  shall  be  redeemed  by  any  judgment- 
creditor,  as  aforesaid,  and  remain  unredeemed  by 
the  owner  or  part  owner,  or  by  any  person  claiming 
under  them,  at  the  expiration  of  such  year,  the  last 
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redemptioner  shall  be,  immediately  thereafter,  en- 
titled to  sue  out  an  execution,  in  the  nature  of  a 
venditioni  exponas,  upon  his  judgment,  by  virtue  of 
which  he  made  his  redemption.  Such  execution 
shall  recite  the  judgment  upon  which  the  original 
sale  was  made,  naming  the  Court  wherein  rendered, 
the  parties  thereto,  the  date  and  amount  thereof,  the 
dates  of  the  execution  and  sale,  and  name  of  the 
owner,  the  price  paid  by  the  purchaser  or  purchasers 
for  the  real  estate,  if  sold  in  one  body,  or  for  each 
parcel  thereof,  if  sold  in  parcels,  or  interest  therein 
redeemed  by  said  redemptioner,  the  amount  paid 
by  such  redemptioner  in  redemption  thereof,  date 
of  payment,  and  costs  of  redemption,  and  the  judg- 
ment of  said  redemptioner,  under  which  his  redemp- 
tion was  made,  and  amount  due  thereon;  which 
execution  shall  be  issued  to  the  Sheriff  of  the 
county  in  which  such  real  estate  is  situate,  com- 
manding him  to  sell  the  real  estate,  interest  therein, 
or  parcels  thereof,  redeemed  by  said  redemptioner, 
to  the  highest  bidder;  and,  after  paying  the  costs  of 
sale,  and  paying  to  such  redemptioner  his  redemp- 
tion-money, and  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum,  and  his  costs  of  redemption, 
and  the  amount  of  principal,  interest,  and  costs  due 
on  his  judgment,  pay  the  residue  into  the  office  of 
the  Clerk  issuing  such  execution.  Such  real  estate 
shall  be  sold  upon  like  notice  as  in  other  cases,  but 
without  offering  the  rents  and  profits,  and  without 
regard  to  appraisement  laws;  and  if  redeemed  in 
parcels,  shall  be  offered  in  like  parcels;    and  the 
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redemptioner  suing  out  such  execution  shall  be 
deemed  the  bidder  for  the  amount  paid  by  him  in 
redemption  thereof,  and  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum,  his  costs  of  redemp- 
tion, and  the  costs  of  sile ;  and,  if  no  one  bid  more, 
he  shall  be  deemed  the  purchaser  for  that  amount, 
and  the  Sheriff  shall,  immediately  upon  the  per- 
fecting of  such  sale,  execute  to  the  purchaser  a 
conveyance  of  the  premises,  which  shall  convey  to 
the  purchaser  all  the  title  and  interest  of  the  owner 
sold  under  the  original  execution.  If  such  sale 
should  fail  to  satisfy  the  execution  in  full,  the  resi- 
due may  be  levied  and  collected  of  any  other 
property  of  the  defendant  thereto,  as  in  other  cases. 
If  execution  upon  the  judgment  of  the  last  redemp- 
tioner be  stayed  at  the  expiration  of  the  year  afore- 
said, or  there  be  installments  on  his  judgment  or 
decree,  not  then  due,  he  shall,  nevertheless,  be 
entitled  to  execution,  as  aforesaid,  for  the  amount 
due  him  on  account  of  his  redemption,  which  shall 
be  without  prejudice'  to  his  right  to  sue  out  further 
final  process  on  his  judgment  or  decree ;  and  any 
surplus  remaining,  after  satisfying  the  costs  of  sale 
and  amount  due  him  on  account  of  redemption, 
shall  be  paid  to  the  Clerk,  for  distribution,  as  here- 
inafter provided.  Such  sale  shall  discharge  the  lien 
of  the  judgment  on  which  the  original  sale  was 
made,  and  the  liens  of  all  intervening  judgments 
and  decrees ;  and  if  any  surplus  remain  after  satis- 
fying the  execution  upon  the  last  sale,  it  shall  be 
distributed  by  the  Court  from  whence  said  execu- 
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tion  issued,  among  the  judgment-creditors  whose 
liens  are  junior  to  that  under  which  the  original  sale 
was  made,  according  to  their  original  priorities  and 
equities.  If  the  judgment  on  which  such  execution 
issues  shall  have  been  rendered  in  a  Court  other 
than  in  the  Clerk's  office  of  which  the  statement, 
affidavit,  and  certificate  of  such  last  redemptioner 
are  required  to  be  filed,  he  shall,  before  the  issuing 
of  such  execution,  procure  duly  certified  copies  of 
such  statement,  affidavit,  and  certificate,  and  cause 
them  to  be  filed  and  recorded  in  the  "  Lis  pendens 
record,"  kept  in  the  office  of  the  Clerk  issuing  the 
execution ;  and  said  writ  shall  contain  the  recitals 
and  mandate  hereinbefore  required.  (R.  S.  773.  In 
force  April  11,  1881.) 

Under  the  law  of  1879,  ^pon  an  execution  for  a  redemptioner, 
the  sheriff  was  required  to  sell  nothing  but  the  property,  and  he 
need  not  offer  rents  and  profits,  95  Ind.  461.     See  74  Ind.  24. 

Sec.  229.   lien-holder,  redemption  by. 

Any  person  having  a  lien,  otherwise  than  by 
judgment,  upon  the  real  estate,  or  any  parcel  or  par- 
cels thereof  sold  in  one  body,  may,  at  any  time 
within  one  year  from  said  sale,  and  after  he  shall 
have  had  his  lien  duly  recorded  where,  by  law,  the 
recording  thereof  is  provided  for,  redeem  the  same 
from  the  purchaser  at  said  sale,  or  from  any  prior  re- 
demptioner, and  redemption  thereof  may  be  made 
from  him  upon  the  same  terms  and  conditions  as 
hereinbefore  required  in  cases  of  redemption  by 
judgment-creditors ;  and  if,  at  the  expiration  of  one 
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year  from  the  sale  on  execution,  no  one  shall  have 
redeemed  from  him,  and  his  lien  remains  uijfore- 
closed,  he  shall  retain  a  lien  on  the  real  estate  so 
redeemed  by  him,  as  of  the  date  of  the  judgment  on 
which  said  sale  was  made,  and  may  enforce  the 
same  in  the  suit  to  foreclose  or  enforce  his  lien,  or 
by  an  independent  action ;  and  any  sale  of  said  real 
estate  in  pursuance  thereof  shall  be  absolute,  and 
the  purchaser  immediately  entitled  to  a  convey- 
ance, having  the  same  effect  as  if  his  lien,  at  the 
time  he  redeemed,  had  been  in  judgment  (R.  S. 
774.     In  force  April  ii,  1881.) 

Sec.  230.    Junior  incumbrancers. 

A  junior  mortgagee,  who  is  not  made  a  party  to  a  foreclosure, 
has  the  right  to  redeem  regardless  of  the  decree,  but  he  must  pay 
the  whole  of  the  mortgage  debt  with  interest  as  provided  in  the 
mortgage,  no  Ind.  572  (10  N.  E.  Rep.  407) ;  such  foreclosure 
does  not  affect  his  right  to  redeem,  74  Ind.  479;  15  Ind.  179;  un- 
less he  be  the  holder  of  both  mortgages  at  the  time  of  the  fore- 
closure of  the  senior  mortgage,  102  Ind.  152  (i  N.  E.  Rep.  290). 
His  right  to  redeem  is  not  affected  by  the  purchaser  at  sheriff's 
sale  obtaining  a  deed  from  the  debtor,  115  Ind.  i8o  (17  N.  E.  Rep. 
155);  nor  by  the  foreclosure  of  his  own  mortgage  and  asale  there- 
under, 50  Ind.  441 ;  nor  by  the  fact  that  he  has  other  securities, 
25  Ind.  459.  A  junior  incumbrancer,  who  was  not  made  a  party 
to  a  foreclosure,  and  who  afterwards  redeems,  redeems  not  the 
premises,  but  the  prior  incumbrance,  79  Ind.  525.  The  conveyance 
of  the  realty  upon  which  the  grantor  has  a  lien  for  redemption 
money  operates  as  an  assignment  of  the  lien,  85  Ind.  178.  A 
grantee  of  mortgaged  premises  who  was  not  made  a  party  to  the 
foreclosure  may  maintain  a  suit  to  redeem,  87  Ind.  400.  A  junior 
incumbrancer  who  brings  a  bill  to  redeem  must  show  that  he  is 
ready  to  do  equity,  142  Mass.  548  (8  N.  E.  Rep.  588).  In  such 
bill  it  is  sufficient  to  offer  to  pay  the  money  into  court,  55  Ind. 

304. 
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Sec.  231.   Index  of  redemption  entries. 

All  entries  in  relation  to  the  sale  and  redemption 
of  real  estate,  as  provided  in  this  Act,  in  the  "  Lis 
pendens  record/'  shall  be  indexed  therein  by  the 
Clerk  in  the  names  of  the  judgment-plaintiffs  upon 
whose  execution  the  real  estate  was  sold,  against 
the  defendant  owning  the  same,  and  also  in  the 
name  of  said  defendant  at  the  suit  of  said  plaintiffs. 
(R.  S.  775.    In  force  April  11,  1881.) 

Sec.  232.    Wa«te  or  injury,  recovery  for  by  purchaser. 

The  person  receiving  a  conveyance  from  the 
Sheriff,  pursuant  to  the  provisions  of  this  Act,  shall 
be  entitled  to  recover  for  any  waste  or  injury  to  the 
premises  conveyed,  committed  after  the  original  sale 
on  execution.     (R.  S.  777.    In  force  April  11,  1881.) 

EXEMPTION. 

Sec.  233.   Amount  and    kind    of    property   exempt 
from  execution. 

An  amount  of  property  not  exceeding  in  value 
six  hundred  dollars,  owned  by  any  resident  house- 
holder, shall  not  be  liable  to  sale  on  execution  or 
any  other  final  process  from  a  Court,  for  any  debt 
growing  out  of  or  founded  upon  a  contract,  express 
or  implied,  after  the  taking  effect  of  this  Act.  The 
property  may  be  real  or  personal,  or  both,  as  the 
debtor  may  elect  and  designate  at  the  time  he  claims 
the  exemption.  (R.  S.  703,  704.  In  force  May  31, 
1879.) 

Before  the  debtor  can  have  the  benefit  of  this  exemption,  he 
must  file  with  the  officer  having  the  writ  a  verified  schedule  of  all 
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his  property,  Rev.  Stat.,  §  714;  97  Ind.  535.  In  the  absence,  from 
the  State,  of  the  husband,'  the  wife  may  claim  the  exemption,  Rev. 
Stat.,  §  71 5.  The  right  to  exemption  must  be  asserted  at  the  time 
and  in  the  manner  prescribed  by  the  statute,  81  Ind.  555.  The 
claim  may  be  made  at  any  time  before  sale,  94  Ind.  103  ;  or  even 
after  appraisement,  8  Ind.  536;  but  not  after  there  has  been  a  judg- 
ment in  attachment,  15  Ind.  8,  49;  29  Ind.  507;  nor  after  goods 
have  been  ordered  sold  on  a  creditor's  bill,  2  Wall.  237  ;  nor  be- 
fore levy  is  made,  15  Ind.  21,  98.  Exemption  is  a  personal  right, 
which  the  debtor  may  waive  or  claim,  22  Ind.  153  ;  but  it  cannot 
be  waived  by  a  contract  made  prior  to  the  issuing  of  the  execu- 
tion, 85  Ind.  565  (44  Am.  Rep.  46).  Statutes  providing  for  ex- 
emptions are  to  be  liberally  construed  in  favor  of  the  debtor,  104 
Ind.  255  (3  N.  E.  Rep.  889) ;  and  mere  technical  objections  will 
not  prevent  one  who  is  justly  entitled  to  exemption  from  claim- 
ing it,  106  Ind.  175  (6  N.  E.  Rep.  141;  55  Am.  Rep.  724);  but 
there  is  no  presumption  that  an  execution  defendant  is  entitled  to 
exemption,  96  Ind.  455.  In  proceedings  supplementary  to  an  exe- 
cution, if  it  is  shown  that  the  debtor  has  no  property  except  what 
he  could  claim  as  exempt,  he  is  entitled  to  judgment,  even  without 
his  having  claimed  exemption,  54  Ind.  50(23  Am.  Rep.  661)  ;  but  it 
is  too  late  to  claim  rents  and  profits  as  exempt,  after  the  court  has 
appointed  a  receiver  to  take  charge  of  them  for  creditors,  89  Ind. 
218.  A  devisee  cannot  claim  land  as  exempt,  upon  which  a  judg- 
ment against  the  devisor  has  been  decreed  to  be  a  lien,  106  Ind. 
118  (5  N.  E.  Rep.  879) ;  nor  can  a  debtor  claim  land  as  exempt 
the  title  to  which  is  in  his  wife,  12  Ind.  553.  Property  purchased 
with  pension  money  stands  upon  the  same  footing  as  any  other 
property,  108  Ind.  123  (9  N.  E.  Rep.  350).  A  replevin  bail  on  a  judg- 
ment for  bastardy  may  claim  exemption,  85  Ind.  567  (44  Am.  Rep. 
46).  One  partYier  cannot  claim  an  exemption  out  of  unsettled 
partnership  assets,  117  111.  109  (7  N.  E.  Rep.  348) ;  nor  can  a  part- 
ner claim  partnership  property  against  partnership  creditors,  76 
Ind.  104.  There  can  be  no  exemption  claimed  against  a  judgment 
for  a  tort  of  any  kind,  89  Ind.  595  ;  or  a  judgment  against  one 
person  for  the  tort  of  another,  89  Ind.  228 ;  or  a  judgment  for  the 
statutory  penalty  for  running  a  toll-gate,  ^^  Ind.  62 ;  or  a  judg- 
ment for  costs  in  a  purely  statutory  proceeding  not  pertaining  to 
any  contract,  100  Ind.  439  ;  or  a  judgment  for  alimony,  65  Ind. 
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239 ;  or  a  judgment  against  a  defendant  for  costs  in  an  action  for 
tort,  93  Ind.  324 ;  105  Ind.  502  (5  N.  E.  Rep.  414).  See  Wash,  on 
Real  Prop.,  vol.  i,  p.  393.  Converting  land  into  a  homestead  after 
it  is  mortgaged,  does  not  entitle  the  debtor  to  claim  it  as  exempt 
under  the  Ohio  statute  exempting  the  homestead  of  the  value  of 
one  thousand  dollars,  29  O.  St.  523.  A  debtor  making  an  assign- 
ment for  creditors  must  claim  his  exemption  as  provided  in  Rev. 
Stat.,  §  2670,  or  it  is  lost,  120  Ind.  157  (21  N.  E.  Rep.  328).  A  house- 
holder may  be  a  widower  living  with  a  daughter,  106  Ind.  135  (5 
N.  E.  Rep.  895) ;  a  parent  and  husband  absent  from  the  State,  89 
Ind.  168 ;  or  a  man  without  a  family,  who  occupies  a  house  with 
servants,  80  Ind.  536. 

Sec.  234.    Married  woman's  exemption. 

A  married  woman  who  is  a  resident  of  this  State, 
whether  a  householder  or  not,  shall  be  entitled  to 
the  same  exemption  of  property  from  seizure  or  sale 
for  the  payment  of  any  debt  or  liability  contracted 
by  her,  as  householders  are  under  the  Constitution 
and  laws  of  this  State,  to  be  claimed  and  selected  in 
the  same  manner.  (R.  S.  5124.  In  force  Sept  19, 
1881.) 

A  holder  of  a  judgment  against  a  husband  and  wife  cannot  set 
set  it  oflf  against  a  judgment  against  him  in  their  favor,  where  the 
husband  and  wife  claim  their  judgment  as  so  much  property  ex- 
empt from  execution,  113  Ind.  524(16  N.  E.  Rep.  197);  86  Ind. 
172. 

Sec.  236.    Appraisement  of  the  property. 

For  tl\e  appraisement  of  any  property  to  be 
exempted  under  the  provisions  of  this  act,  two  dis- 
interested householders  of  the  neighborhood  shall 
be  chosen,  one  by  the  plaintiff,  his  agent  or  attorney, 
and  one  by  the  executioner-debtor;  and  these  two, 
in  case  of  disagreement,  shall  select  a  third ;  and  in 
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case  either  party  fails  to  select  an  appraiser,  the 
same  shall  be  selected  by  the  officer  holding  the 
execution. 

Such  appraisers  shall  proceed  forthwith  to  make 
a  schedule  of  the  real  and  personal  property  selected 
by  the  debtor,  describing  the  real  estate  by  metes 
and  bounds,  and  the  personal  property  by  separate 
items,  affixing  to  each  the  value  they  may  agree 
upon;  and  they,  or  a  majority,  shall  affix  to  the 
schedule  so  made,  an  affidavit  in  substance  as 
follows:  "We,  the  undersigned,  swear  that,  in  our 
opinion,  the  above  is  a  just  valuation  of  the  property 
therein  described." 

Such  schedule  shall  be  delivered  to  the  officer 
holding  the  execution  or  other  process,  and  shall  be 
by  him  returned  with  such  execution  or  other 
process,  and  made  a  part  of  such  return :  Provided, 
That  all  second  or  subsequent  appraisements,  under 
this  act,  shall  be  at  the  cost  of  the  party  or  parties 
asking  the  re-appraisement,  unless  the  property  of 
the  debtor,  at  the  time  of  the  re-appraisement,  is 
appraised  at  enough  over  and  above  the  legal 
exemption  to  meet  said  costs.  (R.  S.  705-707.  In 
force  May  31,  1879.) 

It  has  been  held  that  the  appraiser  must  be  a  freeholder,  and 
that,  if  the  party  failed  to  select,  it  was  the  duty  of  the  sherifif  tQ^ 
select,  ID  Ind.  103.  The  sheriff  cannot  treat  the  schedule  and  affi- 
davit of  the  debtor  as  false,  even  if  it  be  so  in  fact,  but  he  must 
have  the  appraisement  made,  91  Ind.  loi.  A  mandate  will  lie  to 
compel  a  sheriff  to  set  apart  to  the  debtor  property  exempt  from 
execution,  94  Ind.  107. 
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Sec.  236.    Duty  of  officer,  when  claim  includes  both 
realty  and  personalty. 

If  the  claim  of  the  debtor,  as  exempt  from  execu- 
tion, include  both  real  and  personal  property,  the 
officer  holding  the  execution  shall  proceed  to  have 
the  personal  property  appraised  and  set  apart  to  the 
debtor,  and  then  to  have  the  real  property  claimed 
appraised,  and  if  the  amount  of  both  appraisements 
exceed  six  hundred  dollars,  the  debtor  may,  within 
sixty  days  thereafter,  pay  the  excess  or  an  amount 
sufficient  to  satisfy  the  execution ;  but  if  he'  fail  to  do 
so,  the  officer  shall  proceed  to  sell  the  real  property 
as  other  real  property  is  sold  on  execution,  if  the 
execution  authorize  the  sale  of  such  property.  In 
making  the  sale,  he  shall  receive  no  bid  unless  it 
exceed  the  difference  between  six  hundred  dollare 
and  the  appraisement  of  the  personal  property  so 
set  apart  to  the  debtor.  If  the  officer  sell  the  real 
property,  he  shall  pay  over  to  the  debtor  the  amount 
of  said  difference,  and  of  the  remainder  apply  upon 
the  execution  enough  to  satisfy  it,  and  pay  the  bal- 
ance, if  any,  to  the  debtor,  or  to  such  other  party  as 
may  be  entitled  to  it.  (R.  S.  710.  In  force  May 
31.  1879.) 

Sec.  237.    Duty  when  claim  is  for  realty  only. 

If  the  debtor  claim  as  exempt  from  the  execution 
real  property  only,  it  shall  be  appraised ;  and  if  its 
appraised  value  exceed  six  hundred  dollars,  it 
shall  be  sold,  if  there  is  a  bid  for  more  than  six 
hundred  dollars.  If  sold,  the  officer  shall  pay  to  the 
debtor  six  hundred  dollars,  and  the  remainder  of  the 
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purchase-money  shall  be  disposed  of  as  provided  in 
the  last  preceding  section.  (R.  S.  711.  In  force 
May  31,  1879.) 

Sec.  238.    Division  of  realty  claimed. 

In  all  cases  in  which  real  property  is  claimed  as 
exempt  from  sale  on  execution,  and  said  real  prop- 
erty is  susceptible  of  division  by  metes  and  bounds 
without  material  injury  thereto,  it  shall  be  so  divided 
as  to  exempt  the  principal  dwelling-house  or  home- 
stead of  the  debtor.  (R.  S.  712.  In  force  May  31, 
1879.) 

Sec.  239.     Alienation  of  exempted  realty. 

No  mortgage  or  sale  of  any  real  estate  exempted 
under  the  provisions  of  this  Act  shall  be  valid  if 
executed  by  a  married  man,  unless  the  mortgage 
or  deed  be  signed  and  acknowledged  by  the  wife 
in  due  form  of  law.     (R.  S.  716.     In  force  May  31, 

1879.) 

The  debtor  may,  either  before  or  after  he  has  claimed  real 
estate  as  exempt,  sell  and  convey,  or  make  any  disposition  he 
pleases  of  such  real  estate  as  either  has  been  or  may  be  set  oflf  to 
him  as  exempt  from  execution  ;  and  in  either  case  his  vendee  or 
donee  will  take  the  property  free  from  all  claim  of  creditors  or 
liens  of  judgments,  108  Ind.  123  (9  N.  E.  Rep.  351,  and  note  on 
p.  352);  112  Ind.  S3  (13  N.  E.  Rep.  402);  113  Ind.  393  (15  N.  E. 
*  Rep.  464)  ;  1 18  Ind.  1 12  (20  N.  E.  Rep.  705) ;  106  Ind.  175  (6  N. 
^•^40;  55  Am.  Rep.  724).  See  Fraudulent  Conveyances,  Sec. 
125. 

Sec.  240.    Iiien8--EiXemption8  not  allowed. 

The  exemption  under  this  Act  shall  not  afifect  any 
laborers  or  mechanic's  lien,  nor  lien  for  the  pur- 
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chase-money  of  the  real  property  exempted,  nor 
exempt  any  property  from  taxation  or  from  sale  for 
taxes.     (R.  S.  717.     In  force  May  31,  1879.) 

EXECUTORS.  ADMINISTRATORS   AND  GUARDIANS. 

Sec.  241.    Sale  to  pay  debts  of  decedent. 

If  the  personal  estate  of  a  decedent  shall  be  in- 
sufficient for  the  payment  of  the  liabilities  thereof, 
the  real  estate  of  the  deceased,  if  any,  shall  be  sold 
to  make  assets  for  the  payment  of  such  liabilities. 
(R.  S.  2332.     In  force  Sept.  19,  i88i.) 

The  personal  property  of  a  decedent  is  the  primary  fund  for 
the  payment  of  debts,  78  Ind.  419;  30  Ind.  144,  216;  and  a  sale 
of  his  real  estate  cannot  be  resorted  to  unless  there  be  a  necessity, 
1 1 1  Ind.  269  (12  N.  E.  Rep.  508).     If  the  execution  defendant  die 
after  levy  of  execution,  the  sheriff  may  proceed  to  sell,  or  a  vendi 
may  issue,  65  Ind.  150;  and  if  the  execution  plaintiff  dies  a  vcndi 
may  issue  in  favor  of  his  estate,  66  Ind.  310;  but  ordinarily  the 
real  estate  of  a  decedent  cannot  be  sold  on  execution,  unless  the 
heirs,  devisees  and  terre-tenants  are  parties  to  the  judgment,   5 
Blkf.  379.     Where  land  subject  to  the  lien  of  an  execution  is  con- 
veyed, and  the  debtor  dies  before  execution  issues,  the  creditor 
may  enforce  the  lien  by  a  suit  against  the  grantee,  80  Ind.   108- 
Devisees  and  their  grantees  take  lands  subject  to  the  rights  of  the 
decedent's  creditors,  73  Ind.  587;  79  Ind.  347;  and  the  consent  of 
the  administrator,  that  the  heir  or  devisee  may  sell  the  land,  does 
not  divest  the  rights  of  creditors,  73  Ind.   587 ;  and  the  sale   of 
land  by  an  heir,  to  an  innocent  purchaser  for  value,  with  the  con- 
sent of  the  creditors  and  the  administrator,  will  not  bar  the  right 
of  an  administrator  de  bonis  non  to  sell  the  land  to  pay  debts,  83 
Ind.  412.     A  widow,  and  her  grantee  of  a  life  estate  taken  by  her 
under  a  will,  take  subject  to  the  right  of  creditors  to  have   the 
whole  estate  sold  to  pay  debts,  92  Ind.  482.     Heirs  who  are  made 
parties  to  proceedings  to  sell  lands  to  pay  debts  are  concluded  as 
to  title,  102  Ind.  23.     Crops  which  were  growing  on  the  land,  but 
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not  planted  by  the  decedent,  do  not  pass  by  such  sale,  119  Ind. 
58(2  N.  E.  Rep.  322).  The  rights  of  a  mortgagee,  and  those  of 
his  assignee,  pass  to  their  legal  representatives.  Rev.  Stat.,  §§ 
2264,  2265.  As  a  general  rule,  the  executor  and  administrator 
have  no  power  over  the  decedent's  real  estate  unless  given  by  will 
or  order  of  court,  3  Blkf.  393  ;  57  Ind.  42. 

Sec.  242.    What  liable. 

The  real  estate  liable  to  be  sold  for  the  payment 
of  debts,  when  the  personal  estate  shall  be  insuffi- 
cient therefor,  shall  include — 

First  All  the  real  estate  held  or  possessed  by 
the  deceased  at  the  time  of  his  death  by  legal  or 
equitable  title  (except  such  as  was  held  upon  a  con- 
tract for  the  purchase  of  land),  and  all  interest  in 
real  estate  which  would  descend  to  his  heirs. 

Second.  All  school  or  other  lands  held  on  a  cer- 
tificate of  purchase  of  the  General  Government  or 
the  State  of  Indiana. 

Third.  All  lands,  and  any  interest  therein,  which 
the  deceased,  in  his  life-time,  may  have  transferred, 
with  intent  to  defraud  his  creditors.  (R.  S.  2333. 
In  force  Sept.  19,  1881.) 

Sec.  243.    Fraudulent  conveyances. 

But  the  lands  thus  fraudulently  conveyed  shall 
not  be  taken  from  any  one  who  may  have  pur- 
chased them  for  a  valuable  consideration,  and  with- 
out knowledge  of  the  fraud,  but  such  lands  shall  be 
liable  to  be  sold  only  in  cases  in  which  they  would 
have  been  liable  to  attachment  and  execution  by  a 
creditor  of  the  deceased  in  his  life-time;  and  no  pro- 
ceeding by  any  executor  or  administrator,  to  sell 
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any  lands  so  fraudulently  conveyed,  shall  be  main- 
tained, unless  the  same  shall  be  instituted  within 
five  years  after  the  death  of  the  testator  or  intestate. 
If  the  executor  or  administrator  shall  be  authorized 
to  sell  any  lands,  thus  fraudulently  conveyed,  he 
may,  before  sale,  obtain  possession  by  an  action  for 
the  possession  thereof,  or  may  file  a  petition  to 
avoid  the  fraudulent  conveyance.  (R.  S.  2334,  2335. 
In  force  Sept.  19,  1881.) 

If  the  decedent  has  caused  land,  for  which  he  paid  the  pur- 
chase-money, to  be  conveyed  to  another  for  the  purpose  of  de- 
frauding his  creditors,  the  administrator  may  maintain  suit  to 
subject  such  land  to  the  payment  of  debts,  88  Ind.  403 ;  see  79 
Ind.  147,  S90.  An  administrator  de  bonis  non^  who  has  a  judg- 
ment against  his  predecessor  on  his  bond,  may  sue  to  set  aside 
a  fraudulent  conveyance  without  causing  an  execution  to  issue, 
115  Ind.  351  (17  N.  E.  Rep.  615);  or  before  he  has  an  order  to  sell 
the  land  to  pay  debts,  11  Ind.  227;  90  Ind.  511.  A  suit  by  an 
administrator  to  set  aside  a  fraudulent  conveyance  by  his  decedent 
must  be  commenced  within  five  years  from  the  death  of  the  de- 
cedent, 107  Ind.  67  (8  N.  E.  Rep.  10) ;  79  Ind.  590.  A  creditor 
may  sue  to  set  aside  a  fraudulent  conveyance  made  by  a  decedent, 
and  the  proceeds  realized  become  assets  in  the  hands  of  the 
administrator  to  pay  debts,  90  Ind.  510;  but  the  creditor  must 
make  the  administrator  a  party,  and  aver  the  insolvency  of  the 
decedent,  the  fraudulent  intent  and  the  knowledge  of  the  grantee, 
93  Ind.  62.  The  petition  by  an  administrator  to  set  aside  the 
conveyance  of  his  decedent  must  aver  the  same  facts,  75  Ind.  59a 

Sec.  244.    Petition  to  sell. 

Whenever  an  executor  or  administrator  shall  dis- 
cover that  the  personal  estate  of  a  decedent  is  in- 
sufficient to  satisfy  the  liabilities  thereof,  he  shall, 
without  delay,  file  his  petition  in  the  Circuit  Court 
issuing  his  letters,  for  the  sale  of  the  real  estate  of 
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the  deceased,  to  make  assets   for  the  payment  of 
such  liabilities. 

Before  filing  such  petition,  he  shall  carefully  ex- 
amine the  offices  of  the  Clerk,  Auditor,  Treasurer, 
and  Recorder  in  each  county  in  which  real  estate  of 
the  deceased  may  be  situate,  and  ascertain  the  exact 
I  character  and  extent  of  each  lien  thereon  created  or 
I  suffered  by  the  deceased  in  his  life-time,  and  re- 
maining unsatisfied  of  record.  (R.  S.  2336,  2337. 
In  force  Sept.  19,  1881.) 

The  court  issuing  the  letters  of  administration  has  exclusive 
jurisdiction  of  petitions  to  sell,  no  matter  in  what  county  the  land 
may  be  situated,  105  Ind.  6  (4  N.  E.  Rep.  218).  The  proceeding 
under  this  statute  must  be  confinqd  to  real  estate,  and  cannot  in- 
dude  personal  property,  119  Ind.  56  (20  N.  E.  Rep.  146).  A  pe- 
tition to  sell  real  estate  to  pay  debts  is  not  a  civil  action^  within 
the  meaning  of  the  statute  giving  the  right  of  appeal  within  one 
year,  67  Ind.  289. 

Sec.  246.     Sufficiency  of  petition  to  sell. 

Such  petition  shall  be  entitled  with  the  names  of 
the  parties,  petitioner  and  defendants,  and  the  Court 
in  which  pending.  If  the  deceased  died  intestate, 
his  widow,  if  any,  and  his  other  heirs,  shall  be  made 
defendants;  if  he  died  testate,  his  widow,  if  any,  and 
his  devisees,  shall  be  made  defendants ;  provided 
that  if  he  died  intestate  as  to  any  portion  of  his  real 
estate,  his  heirs  shall  also  be  made  defendants.  The 
holder  of  every  lien  on  the  real  estate  which  the  ex- 
ecutor or  administrator  shall  have  reason  to  deem 
invalid  or  discharged,  in  whole  or  in  part  (except 
taxes  and  judgments  and  mortgages  in  favor 
of  the    State    of  Indiana),  shall ,  be     made    de- 
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fendants  to  every  such  petition ;  and  may  be  pro- 
ceeded against  by  the  name  or  style  by  which  he  or 
they  may  be  designated  in  the  record  or  instrument 
constituting  such  lien.  Any  person  claiming  an  in- 
terest in  or  lien  upon  any  of  the  real  estate,  may  also 
be  made  a  defendant.  If  the  names  of  any  of  the 
heirs  or  devisees  of  the  deceased  be  unknown  to 
the  petitioner,  such  fact  shall  be  stated  in  the  peti- 
tion ;  and  they  may  be  proceeded  against  as  the 
unknown  heirs  or  devisees  of  the  deceased.  The 
petition  shall  set  forth  a  description  of  the  real 
estate  of  the  deceased  liable  to  be  made  assets  for 
the  payment  of  his  debts ;  the  title  of  the  decedent 
therein  at  his  death,  and  the  probable  value 
thereof,  exclusive  of  liens;  the  amount  of  the  per- 
sonal estate  of  the  decedent  which  has  come  to  the 
possession  or  knowledge  of  the  executor  or  admin- 
istrator; the  amount  of  the  claims  filed  and  allowed 
against  the  estate ;  the  amount  of  claims  filed  and 
pending  against  the  estate;  the  particulars  of  each  lien, 
whether  general  or  special,  including  taxes  accrued 
at  the  death  of  the  decedent,  and  judgments  and 
mortgages,  due  or  owing  to  the  State,  upon  all  or 
any  of  the  decedent  s  real  estate,  appearing  and  re- 
maining unsatisfied  of  record;  with  the  amount  and 
date  of  lien  and  names  of  the  holders,  as  the  same 
appears  of  record.  If  the  decedent  shall  have  died 
testate,  and  his  will  shall  contain  any  provision  for 
the  disposition  of  his  estate  for  the  payment  differ- 
ent from  the  manner  which  the  law  prescribes  in 
case  of  intestacy,  such  provision  shall  be  set  forth  in 
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the  petition.  Such  petition  shall  be  verified  by  the 
oath  of  the  executor  or  administrator  filing  the 
same.     (R.  S.  3338.     In  force  Sept.  19,  1881.) 

An  averment  that  the  petitioner  is  administrator  is  a  sufficient 
showing  of  representative  capacity,  79  Ind.  347.  The  petition 
must  clearly  show  a  necessity  for  resorting  to  a  sale  of  real  estate, 
III  Ind.  269(12  N.  E.  Rep.  508).  A  showing  that  claims  have 
been  allowed  against  the  estate  is  sufficient  as  to  debts,  98  Ind. 
307.  Under  Revised  Statutes  1876,  vol.  2,  p.  523,  §  78,  it  was 
held,  that  the  petition  of  a  creditor  need  not  show  that  the  ad- 
ministrator refused  to  act  in  the  matter,  65  Ind.  120.  A  misde- 
scription in  the  petition  cannot  be  reformed  after  sale,  67  Ind.  164; 
6Blkf.  215. 

•  Sec.  246.     Notice  and  hearing. 

Notice  of  the  time  and  place  of  hearing  such  pe- 
tition shall  be  given  by  three  successive  publica- 
tions in  a  weekly  newspaper  printed  in  the  county, 
or  if  their  be  none  printed  therein,  in  a  newspaper 
nearest  thereto  in  the  State,  thirty  days  before  the 
hearing  of  such  petition,  and  by  posting  up  written 
or  printed  notices  thereof  in  three  public  places,  in 
the  township  where  such  real  estate  is  situated. 
(E.  S.  395.     In  force  March  7,  1883.) 

Whenever  any  of  the  defendants  to  such  petition 
are  of  lawful  age  and  shall  signify  in  writing  their 
assent  to  such  sale,  the  notice  required  by  section 
one  hundred  and  fifteen  of  the  above  entitled  act 
as  amended  by  the  act  of  March  7,  1883,  may  be 
dispensed  with  as  to  such  persons,  and  if  such 
persons  be  minors,  and  their  guardians  shall  give 
such  assent,  such  notice  shall  not  be  required, 
but  should  said  guardian  be  the  administrator  or 
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executor  of  the  estate  and  also  guardian  of  the  heirs 
of  the  decedent,  such  guardian  shall  not  give  his 
assent  to  such  sale,  and  in  all  such  cases  notice 
must  be  given  to  such  minors  as  by  law  now  pro- 
vided, and  after  notice  the  Court  shall  appoint  a 
guardian  ad  litem  for  such  minors  as  provided  in 
section  one  hundred  and  nineteen  of  said  above 
described  act,  and  if  their  interests  require  active 
opposition  the  Court  may  allow  attorney  s  fees  to 
such  guardian.  (E.  S.  418.  In  force  July  18,  1885.) 
Such  petition  shall  stand  for  hearing  on  the  first 
day  of  the  next  term  after  the  giving  of  notice  as 
provided  in  the  next  section,  unless  the  executor 
or  administrator  shall  fix  a  different  day  during  the 
term  for  such  hearing,  by  indorsement  on  the  pe- 
tition at  or  before  the  time  of  filing  thereof.  If 
there  be  not  time  sufficient  for  the  giving  of  such 
notice  before  the  close  of  said  term,  the  defendants 
shall  be  notified  to  appear  and  answer  the  petition 
on  the  first  day  of  the  next  ensuing  term.  (R.  S. 
2339.     In  force  Sept.  19,  1881.) 

The  guardian  of  an  insane  widow  may  file  his  written  assent 
and  dispense  with  notice  to  her,  117  Ind.  194  (19  N.  E.  Rep.  779). 
A  consent,  to  be  valid,  must  be  signed  by  the  party  in  the  same 
capacity  in  which  he  is  sought  to  be  bound,  41  Ind.  210.  Where 
the  statute  requires  notice  to  heirs,  a  sale  without  notice  is  void, 
even  though  it  be  confirmed  by  the  court,  28  Ind.  66 ;  and  where 
the  statute  requires  notice  to  be  given  to  infants,  they  must  be 
served  same  as  adults,  and  a  guardian  cannot  waive  such  service, 
5  Ind.  33  ;  28  Ind  67 ;  and  if  it  appears  from  the  record  that  infant 
heirs  were  not  served  with  notice,  the  sale  is  a  nullity,  4  Ind.  356. 
It  has  been  held  that,  in  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed   that   notice  was  given,   20   Ind. 
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194;  3  Ind.  104;  but  this  applies  only  to  parties  to  the  suit; 
and  a  sale  without  notice  to  heirs  is  void,  8  Ind.  198  (65  Am. 
Dec.  758). 

Sec.  247.     New  parties  to  petition. 

Any  person  not  a  party  to  such  petition,  may 
upon  proper  petition,  be  admitted  as  a  party  to  the 
proceedings,  and  set  up  any  interest  in  or  lien  upon 
the  land,  and  have  the  same  heard  and  determined. 
(R.  S.  2343.     In  force  Sept  19,  1881.) 

Sec.  248.     Minors,  rights  of. 

If  it  shall  appear  that  any  of  the  heirs  or  devisees 
of  the  deceased  are  minors,  the  Court,  before  hearing 
the  petition,  shall  appoint  a  guardian  ad  litem  for 
such  minors;  and  if  their  interests  require  active 
opposition,  the  Court  may  allow  attorney's  fees  to 
such  guardian.   (R.  S.  2344.   In  force  Sept.  19, 1881.) 

An  infant  defendant,  who  appeared  by  a  guardian  or  by  a 
guardian  ad  litem,  who  consented  to  the  sale,  was  held  to  be  bound, 
unless,  upon  arriving  at  age,  he  could  show  fraud  or  mistake,  67 
Ind.  300. 

Sec.  249.     Creditor  may  require  petition. 

Any  creditor  of  the  decedent  whose  claim  shall 
have  been  filed  and  allowed  by  the  Court  may  file 
his  petition  showing  the  insufficiency  of  the  per- 
sonal estate  of  the  decedent  to  pay  the  liabilities 
thereof,  and  that  the  decedent  died  owning  real 
estate  liable  to  be  made  assets  for  the  payment  of 
his  debts,  and  praying  an  order  requiring  the  execu- 
tor or  administrator  to  proceed  to  sell  such  real 
estate  for  the  payment  of  such  debts.  The  execu- 
tor or  administrator  shall  be  entitled  to  five  days' 
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written  notice  of  the  petition,  and  the  time  when  it 
will  be  presented  for  hearing.  II,  upon  such  hear- 
ing, the  petition  be  found  by  the  Court  to  be  true, 
and  no  cause  be  shown  to  the  contrary,  the  Court 
shall  order  the  executor  or  administrator,  within  a 
reasonable  time,  to  be  fixed  by  the  Court  to  prepare 
and  file  his  petition  for  the  sale  of  such  real  estate ; 
and  in  default  of  his  so  doing,  the  Court  shall  re- 
move him  from  his  trust  and  appoint  a  successor, 
unless  good  cause  be  shown  for  the  delay,  when 
further  time  may  be  granted,  with  like  consequence 
upon  default.     (R.  S.  2342.     In  force  Sept.  19, 1881.) 

Sec.  250.    Inventory  and  appraisement. 

The  executor  or  administrator  shall  make  a  cor- 
rect inventory  of  the  real  estate  of  the  decedent,  and 
cause  the  same  to  be  appraised  by  two  persons 
competent  to  appraise  the  personal  estate  of  the  de- 
cedent. If  the  lands  lie  in  more  than  one  county, 
appraisers  residing  in  each  county  may  be  appoint- 
ed to  appraise  the  lands  therein  situate.  Such  ap- 
praisers shall  take  and  subscribe  an  oath  that  they 
will  honestly  appraise  the  real  estate  of  the  dece- 
dent at  its  fair  cash  value :  Provided,  however. 
That  nothing  in  this  Act  shall  be  so  construed  as  to 
prevent  the  appraisers  of  one  county  from  apprais- 
ing the  lands  of  a  decedent  situate  in  an  adjoining 
county,  where  it  is  convenient  to  do  so.  The  real 
estate  shall  be  appraised  in  as  small  parcels  as  prac- 
ticable; and  if  specified  portions  of  the  real  estate 
be  incumbered  with  special  liens,  the  executor  or 
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administrator  shall  cause  such  specified  portions  to 
be  appraised  in  a  body,  if  necessary  to. show  the 
value  thereof.  Such  appraisement,  when  com- 
pleted, shall  be  attested  by  the  appraisers,  and  the 
inventory,  appraisement,  and  oaths  of  the  ap- 
praisers filed  in  Court,  on  or  before  the  hearing  of 
the  petition.  Re-appraisements  of  the  real  estate 
may  be  afterward  made  under  the  order  of  the 
Court,  when  it  shall  be  shown  to  the  Court  that  the 
appraisement  is  too  high  or  too  low,  (R.  S.  2345, 
In  force  Sept.  19,  1881.) 

Sec.  251.     Bond  of  executor  or  administrator. 

Previous  to  making  an  order  for  any  such  sale, 
the  executor  or  administrator  shall  file  in  the  office 
of  the  Clerk  of  such  Court  a  bond,  payable  to  the 
State  of  Indiana  in  a  penalty  not  less  than  double 
the  appraised  value  of  the  real  estate  to  be  sold, 
with  sufficient  freehold  sureties  to  be  approved  by 
the  Court,  and  conditioned  for  the  faithful  discharge 
of  his  trusts  according  to  law.  (R.  S.  2353.  In 
force  Sept.  19,  1881.) 

Sec.  252.    Order  of  sale,  when  and  how  made. 

Upon  the  hearing  of  such  petition,  witnesses  may 
be  compelled  to  attend,  and  depositions,  taken  un- 
der the  usual  regulations  of  law,  may  be  read,  and  the 
parties  to  the  petition  may  be  examined  under  oath 
as  in  other  cases.  If,  upon  such  hearing,  the  Court 
shall  find  the  material  allegations  of  the  petition  to 
be  true,  it  shall  enter  a  decree,  declaring  the  real 
estate  liable  to  be  sold  to  make  assets  for  the  pay- 
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ment  of  the  debts  and  liabilities  of  the  estate,  and 
empowering  the  executor  or  administrator  to  sell 
so  much  thereof  as  may  be  found  necessary  to 
discharge  said  debts  and  liabilities.  If  it  be  shown 
on  the  hearing  that  the  real  estate,  or  any  portion 
thereof,  is  encumbered  by  liens,  the  Court  shall,  in 
its  finding,  fix  the  amount  and  extent  of  each  lien 
and  the  priorities  of  the  several  liens.  If  any  debt 
secured  by  lien  be  not  due,  the  Court  shall  fix  the 
amount  thereof  at  its  present  worth,  rebating  in- 
terest for  the  unexpired  time,  unless  the  real  estate 
be  sold  subject  to  the  lien.  The  petition  shall 
remain  pending  on  the  docket,  until  the  real  estate, 
or  so  much  as  may  be  necessary,  be  sold  for  the 
payment  of  said  debts  and  liabilities;  and  further 
sales  may  be  ordered  by  the  Court,  from  time  to 
time,  without  further  petition  or  notice,  upon  proof 
that  the  sales  already  made  are  insufficient  for  that 
purpose.     (R.  S.  2346.     In  force  Sept.  19,  1881.) 

Heirs  may  resist  the  sale  of  the  decedent's  land  on  the  ground 
that  there  are  no  debts,  84  Ind.  446 ;  or  by  interposing  the  statute 
of  limitations,  fifteen  years,  84  Ind.  448 ;  and  it  is  doubtful 
whether  the  executor  or  administrator,  by  promise,  can  take  a 
debt  out  of  the  statute,  7  Ind.  442  (65  Am.  Dec.  740). 

Sec.  263.    Widow's  rights. 

If  the  decedent  leave  a  widow,  and  the  real 
estate  owned  by  him  at  his  death  shall  not  exceed 
ten  thousand  dollars  in  value,  the  Court  shall  direct 
the  sale  of  the  undivided  two-third  parts  thereof 
for  the  payment  of  said  debts  and  liabilities ;  and  if 
the  value  thereof  exceed  ten  thousand  dollars,  and 
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do  not  exceed  twenty  thousand  dollars,  the  Court 
shall  order  the  sale  of  the  undivided  three-fourths 
thereof;  and,  if  it  exceed  in  value  twenty  thousand 
dollars,  the  undivided  four-fifths  thereof,  for  said 
purpose. 

If  the  decedent  leave  a  widow,  and  it  appear  to 
the  Court  that  it  would  be  to  the  interest  of  the 
estate  that  her  share  in  the  real  estate  of  the  decedent 
be  set  off  to  her  in  severalty,  and  the  residue  sub- 
jected to  sale,  the  Court  shall  cause  such  partition  to 
be  made  in  said  proceeding  in  like  manner  as  is  pro- 
vided by  law  for  the  partition  of  real  estate  among 
tenants  in  common.  If  the  commissioners  report  that 
such  partition  can  not  be  made  without  damage  to 
the  owners,  then  the  Court  may  direct  the  whole  of 
the  real  estate,  including  the  widow's  interest,  to  be 
sold  by  the  executor  or  administrator,  and  the  full 
share  of  the  widow  in  the  gross  proceeds  of  the  sale 
paid  to  her  on  confirmation  of  the  sale. 

If  the  interest  of  the  widow  in  the  real  estate  of  the 
decedent  be  liable  to  sale  to  satisfy  a  lien  on  such 
real  estate,  the  Court  shall  have  power,  in  proceed- 
ings for  the  sale  of  said  real  estate  for  the  payment 
of  debts,  to  direct  the  sale  of  tlie  whole  thereof, 
including  the  widow's  interest,  to  discharge  such  lien, 
and  to  order  the  payment  to  her  of  her  share  of  the 
gross  proceeds  of  the  sale  after  satisfying  such  lien. 
(R-  S.  2347-2349.     In  force  Sept.  19,  1881.) 

The  court  has  no  power  to  sell  that  portion  of  the  decedent*s 
real  estate  which  goes  to  the  widow,  113  Ind.  383  (14  N.  E.  Rep. 
718);  94  Ind.  90;  88  Ind.  177,  477  ;  loi  Ind.  491 ;  71  Ind.  412; 
63  Ind.  67 ;  31  Ind.  168.     The  right  of  the  widow  to  her  statutory 
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portion  of  her  husband's  lands  is  absolute,  unless  she  waives  it  by 
joining  her  husband  in  a  mortgage,  and  such  waiver  applies  only 
to  the  mortgagee  and  those  claiming  under  him,  97  Ind.  38 ;  and 
the  administrator  should  so  pay  the  liens  upon  the  decedent's 
real  estate  as  to  best  protect  the  widow's  portion  from  liability, 
92  Ind.  515;  94  Ind.  589;  98  Ind.  501.  Where  the  purchaser  at 
such  sale  assumes  the  payment  of  liens  as  part  of  the  purchase 
price,  and  fails  to  discharge  such  liens,  the  widow  has  a  right  of 
action  against  him,  94  Ind.  589.  If,  after  the  widow's  death,  her 
heirs  be  made  parties  to  a  petition  to  sell  the  whole  of  the 
decedent's  land,  and  it  is  so  ordered,  the  heirs  will  be  bound 
thereby,  107  Ind.  575  (8  N.  E.  Rep.  713);  and  it  is  held  that, 
where  a  widow  suffers  default  to  a  petition  to  sell  the  decedent's 
land,  she  cannot  afterwards  assert  title,  107  Ind.  121  (8  N.  E. 
Rep.  71). 

Sec.  254.   liens. 

If  the  real  estate,  or.  any  part  thereof,  ordered  to  be 
sold,  shall  be  incumbered  with  liens,  the  Court  shall 
in  the  order  of  sale,  direct  the  sale  of  the  real  es- 
tate to  discharge  all  or  any  of  the  liens  or  subject 
to  all  or  any  of  the  liens  thereon.  If  sale  be  made 
to  discharge  such  liens,  the  purchaser  shall  take  and 
hold  the  real  estate  freed  from  such  lien,  and  the 
lien  shall  attach  to  the  fund  arising  from  the  sale. 
If  the  sale  be  made  subject  to  such  lien,  the  pur- 
chaser shall  execute  his  bond,  payable  to  such  ex- 
ecutor or  administrator,  with  penalty  and  surety 
to  the  acceptance  of  the  latter,  conditioned  that  he 
will  pay  and  discharge  the  lien,  and  hold  the  ex- 
ecutor or  administrator,  and  all  others  interested  in 
the  estate,  harmless  from  all  damages  by  reason  of 
such  lien  and  the  claims  secured  thereby.  Upon 
confirmation  of  such  sale,  and  assignment  by  the 
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executor  or  administrator  of  such  bond,  without  re- 
course, to  the  holder  of  the  lien,  the  estate  shall  be 
discharged  from  the  payment  of  the  debt  secured  by 
such  lien.     (R.  S.  2350.     In  force  Sept.  19,  1881.) 

Under  the  statute  prior  to  the  revision  of  1881,  the  death  of 
the  mortgagor  did  not  extend  the  Hen  to  other  property  than 
that  embraced  in  the  mortgage,  98  Ind.  499 ;  but  it  was  held  to 
be  the  duty  of  the  administrator  to  pay  aU  liens  before  paying 
general  debts,  30  Ind.  2i6,  If  real  estate  subject  to  a  lien  be 
sold  to  the  holder  thereof,  who  assumes  it,  the  incumbrance  is 
discharged,  16  Ind.  245.  As  a  general  rule,  unless  ordered  other- 
wise by  the  court,  executors  and  administrators  sell  subject  to 
Hens  and  incumbrances,  loi  Ind.  273;  56  Ind.  131  ;  53  Ind.  1931 
49  Ind.  280 ;  85  Ind.  89.  Where  a  residuary  legatee  incurs  ex- 
pense in  protecting  a  joint  interest,  he  can  enforce  contribution, 
92  Ind.  402,  An  innocent  purchaser,  where  the  sale  has  been  set 
aside,  will  hold  a  lien  for  so  much  of  the  purchase-money  as  was 
used  to  pay  debts,  92  Ind.  139. 

Sec.  255.    Platting  town  lots  for  sale. 

The  Court  ordering  the  sale  may,  upon  the  appli- 
cation of  the  executor  or  administrator,  authorize 
him,  previous  to  the  sale,  to  lay  out  all  or  any  portion 
of  the  lands  into  town  lots,  streets,  alleys,  and 
squares,  and  make  the  necessary  dedication  to  pub- 
lic use  of  the  streets,  alleys  and  squares.  An  accu- 
rate plat  thereof  shall  be  reported  to  the  Court  for 
approval,  and,  if  approved,  shall  thereupon  be  ac- 
knowledged by  the  executor  or  administrator,  and 
recorded  in  like  manner,  and  with  like  effect  as  in 
case  of  private  individuals ;  whereupon,  he  shall  pro- 
ceed to  sell  the  lots  upon  the  terms  provided  in  the 
order  of  sale.    (R.  S.  2352.    In  force  Sept.  19,  1881.) 
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Sec.  256.    Notice  of  sale. 

In  case  of  sale  of  real  estate  at  public  auction,  the 
executor  or  administrator  shall  give  four  weeks' 
notice  of  the  time,  place,  and  terms  of  sale,  by  pub- 
lication in  some  public  newspaper,  if  any,  published 
in  the  county  in  which  the  real  estate  is  situate,  and 
by  posting  up  notices  thereof  in  at  least  five  public 
places  in  such  county,  three  of  which  shall  be  in 
each  township  in  which  real  estate  to  be  sold  may 
be  situate.  If  the  real  estate  or  any  part  thereof 
shall  be  ordered  to  be  sold  subject  to  any  lien,  such 
fact  and  the  particulars  of  the  lien  shall  be  stated  in 
the  notice.     (R.  S.  2355.     ^^  force  Sept.  19,  1881.) 

Notice  of  the  sale  was  held  to  be  sufficient  if  given  in  the 
county  where  the  administration  was  and  part  of  the  real  estate 
was  situated,  though  a  portion  of  the  land  be  in  another  county, 
41  Tnd.  559. 

Sec.  267.    Terms  of  sale. 

The  Court  ordering  the  sale  shall  specify  the 
terms  of  sale,  but  no  credits  shall  be  directed  to  be 
given  for  a  longer  period  than  eighteen  months,  ex- 
cept that  when  the  appraisement  of  the  real  estate 
is  over  five  thousand  dollars,  a  credit  may  be  given 
for  a  period  of  not  more  than  three  years.  If  it  ap- 
pear to  the  Court  that  a  private  sale  of  the  real 
estate  would  be  advantageous  to  the  estate  of  the 
decedent  the  Court  may  so  order,  and  shall,  in  such 
case,  prescribe  in  the  order  the  notice  to  be  given  of 
the  sale :  Provided,  That  if  the  appraised  value  of 
the  real  estate  ordered  to  be  sold  shall  not  exceed 
one  thousand  dollars,  the  Court  may  order  such  sale 
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without  giving  notice  thereof.    (E.  S.  396.     In  force 
March  7,  1883.) 

Sec.  268.    Manner  of  selling. 

Every  such  sale  of  real  estate  shall  be  at  public 
auction,  unless  otherwise  provided  in  the  order  of 
sale.  Lands  shall  not  be  sold  at  public  vendue  for 
less  than  two-thirds  of  their  appraised  value,  unless 
ordered  to  be  sold  subject  to  liens;  in  which  case, 
they  shall  not  be  sold  for  less  than  two-thirds  of  the 
appraised  value  after  deducting  the  liens.  Sales  of 
lands  at  private  vendue  shall  not  be  for  less  than 
their  appraised  value,  except  in  cases  of  sale  subject 
to  liens ;  wherein  the  sale  shall  not  be  for  less  than 
the  appraised  value,  after  deducting  the  amount  of 
the  liens.     (R.  S.  2354.     In  force  Sept  19,  1881.) 

Sec.  269.     Securing   purchase-price,    certificate   and 
conveyance. 

Upon  such  sale  being  made,  such  executor  or  ad- 
ministrator shall  take  from  the  purchaser  promis- 
sory notes  for  the  purchase-money,  with  sufficient 
surety,  waiving  recourse  to  the  valuation  or  ap- 
praisement laws  of  this  State,  and  shall  also  execute 
to  such  purchaser  a  certificate  of  the  sale  of  such 
real  estate.  Such  notes  shall  be  drawn  according  to 
the  terms  of  the  sale  prescribed  by  the  Court,  and 
shall  bear  six  per  cent,  interest  from  date.  If  the 
real  estate  be  sold  subject  to  liens,  the  purchaser 
shall  execute  bond  as  hereinbefore  provided.  Such 
executor  or  administrator  shall  make  return,  under 
oath,  of  his  proceedings  in  the  premises,  at  the  next 
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term  after  such  sale,  to  the  Court  granting  the 
order;  and  if  such  Court  be  satisfied  therewith,  it 
shall  confirm  the  same,  and  direct  such  executor  or 
administrator  to  execute  a  conveyance  to  such  pur- 
chaser of  such  lands  or  his  assignee ;  but,  upon  the 
delivery  of  such  conveyance  to  such  purchaser  or 
his  assignee,  the  latter  shall  execute  and  deliver  to 
such  executor  or  administrator  a  mortgage  upon 
such  premises,  according  to  the  terms  of  the  sale, 
the  expense  of  making  which  mortgage  and  the  re- 
cording thereof  shall  be  paid  by  such  purchaser  or 
his  assignee;  which  said  mortgage,  such  executor  or 
administrator  shall  cause  to  be  recorded  forthwith 
in  the  proper  record  of  deeds  of  such  county ;  and 
such  certificate  of  sale,  upon  the  delivery  of  such 
conveyance,  shall  be  handed  over  to  such  executor 
or  administrator ;  and  such  notes  shall  be  retained 
by  him,  if  the  same  are  approved  by  the  Court. 
(R.  S.  2356,  2357.     In  force  Sept.  19,  1881.) 

Sec.  260.   Vacation  of  sale  and  resale. 

But  if  such  Court  shall  be  satisfied  that  such  pro- 
ceedings were  unfair;  or  that  the  sum  for  which  the 
real  estate  or  any  part  thereof  was  sold  is  greatly  dis- 
proportioned  to  the  real  value  thereof;  or  that  a  sum 
exceeding  such  sum  at  least  ten  per  cent  exclusive 
of  the  expense  of  such  sale,  can  be  obtained  therefor, 
the  Court  may  vacate  such  sale,  in  whole  or  in  part. 
Or  if  it  shall  appear  that  the  sureties  taken  on  the 
notes  for  the  purchase-money  are  insufficient,  such 
sale  shall  not  be  confirmed  until  additional  surety,  to 
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the  satisfaction  of  the  Court,  be  given ;  and  if  such 
purchaser  fail  to  give  such  surety  within  the  time 
required  by  the  Court,  the  sale,  as  to  such  purchaser, 
shall  be  vacated.  When  any  such  sale,  in  whole  or  in 
part,  shall  be  vacated,  the  Court  shall  direct  another 
sale  to  be  made,  under  the  same  regulations  govern- 
ing the  first  order  and  sale  as  to  the  real  estate  nec- 
essary to  re-expose  to  sale.  (R.  S.  2358.  In  force 
Sept  19,  1881). 

Sec.  261.    Sales  voidable,  when  and  when  not. 

No  sale  of  any  real  estate,  made  by  an  executor, 
administrator,  or  guardian,  shall  be  avoided  on  ac- 
count of  any  irregularity  or  defect  in  the  proceed- 
ings, if  it  shall  appear — 

First.  That  the  sale  was  authorized  by  the  Court 
having  jurisdiction  of  the  parties  and  the  subject- 
matter. 

Second.  That  the  executor,  administrator,  or  guard- 
ian gave  bond,  as  required  by  law,  or  has  accounted 
for  the  proceeds  of  such  sale. 

Third.  That  notice  of  the  time  and  place  of  sale 
was  given  in  the  manner  provided  by  law. 

Fourth.  That  the  premises  were  sold  accordingly, 
and  are  held  by  or  under  one  who  purchased  them 
in  good  faith.  (538).  (R.  S.  2364.  In  force  Sept. 
19, 1881). 

Where  there  is  no  law  authorizing  a  sale  by  a  commissioner, 
the  appointment  of  one  and  a  sale  by  him  is  void,  and  the  pur- 
chaser takes  no  title,  89  Ind.  316.  A  sale  by  an  administrator  or 
executor  without  an  order  of  court,  unless  provided  for  in  the  will 
is  void,  108  Ind.  579  (9  N.  E.  Rep.  470).    A  purchase  of  trust 
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property  by  a  trustee  may  be  avoided  by  the  injured  parties,  but 
not  by  third  persons,  21  Ind,  89.  Where  heirs  attack  a  sale  made 
by  an  executor  or  administrator,  they  must  restore  so  much  of  the 
proceeds  as  they  may  have  received,  17  Ind.  229.  Proceedings  on 
a  petition  to  sell  land  to  pay  debts  cannot  be  impeached  coUater- 
ally,  2  Ind.  loi.  A  decree  of  sale  against  infants,  without  proof, 
is  erroneous,  though  the  guardian  or  guardian  ad  litem  admit  the 
truth  of  the  petition,  i  Ind.  375.  A  purchaser  at  such  sale  is  bound 
to  take  notice  of  whatever  the  records  show  or  reasonably  indicate, 
113  Ind.  37  (15  N.  E.  Rep.  19).  A  sale  by  an  administrator  to  the 
auctioneer  who  cries  the  sale  is  not  void  nor  voidable,  20  Ind.  194. 
Where,  by  the  agreement  of  the  widow  and  administrator,  the 
money  realized  from  a  void  sale  has  been  applied  to  the  pay- 
ment of  debts,  the  purchaser  will  be  subrogated  to  the  rights  of 
the  creditor  whose  debts  are  thus  paid,  108  Ind.  579  (9  N.  E.  Rep. 
470).     Equity  will  set  aside  a  sale  for  fraud,  92  Ind.  139. 

Sec.  262.   Sales  under  wills. 

When  real  estate  or  any  interest  therein  is  devised 
by  the  will,  or  directed  to  be  sold  for  the  payment  of 
debts  or  legacies,  the  executor  shall  proceed  to  dis- 
pose of  the  estate,  and  apply  the  same  according  to 
the  provisions  of  the  will. 

When  real  estate  shall  have  been  devised,  as  men- 
tioned in  the  last  preceding  section,  it  shall  not  be 
necessary  for  the  executor  or  administrator  with  the 
will  annexed  to  file  a  petition  or  procure  an  order 
of  Court  for  the  sale  of  the  real  estate.  Unless  dif- 
ferent provision  be  made  in  the  will  touching  the 
manner  of  the  sale,  it  shall  be  governed,  as  to  the 
inventory  and  appraisement  of  the  real  estate,  notice 
and  terms  of  sale,  report  and  conformation  thereof 
and  deed,  by  the  provisions  in  this  Act  contained  in 
reference  to  the  sales  of  real  estate  by  administrators 
for  the  payment  of  debts.    Such  sale,  in  the  absence 
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of  directions  in  the  will,  may  be  at  public  or  private 
vendue,  in  the  discretion  of  the  executor  or  adminis- 
trator with  the  will  annexed ;  and  in  case  of  private 
sale,  notice  thereof  shall  be  given  as  in  case  of  pub- 
lic sale,  unless  the  appraised  value  of  the  real  estate 
shall  not  exceed  one  thousand  dollars,  in  which  case 
the  sale  may  be  made,  in  his  discretion,  without  no- 
tice; and  such  sale,  if  at  public  vendue,  shall  not  be 
for  less  than  two-thirds  of  its  appraised  value,  and,  if 
at  private  vendue,  for  not  less  than  the  appraised 
value  thereof. 

When  any  real  estate  or  any  interest  therein  is 
given  or  devised,  by  any  will  legally  executed,  to  the 
executors  therein  named,  or  any  of  them,  to  be  sold 
by  them,  or  any  of  them ;  or  where  such  estate  is 
ordered  by  any  will  to  be  sold  by  the  executors,  and 
any  executor  or  executors  shall  neglect  or  refuse  to 
take  upon  him  or  them  the  execution  of  such  will, 
then  all  sales  made  by  the  executor  or  executors  who 
shall  take  upon  him  or  them  the  execution  of  such 
will  shall  be  equally  valid  as  if  the  other  executor  or 
executors  had  joined  in  such  sale.  (R.  S.  2359- 
2361.    In  force  Sept.  19,  188 1). 

Where  the  will  directs  real  estate  to  be  sold  to  pay  debts,  it 
should  be  included  in  the  inventory  and  appraised,  Rev.  StaL, 
§  2263.  A  devise  of  land  to  be  sold  authorizes  the  administrator  to 
sell,  where  no  executor  is  qualified,  II2  Ind.  423  (14  N.  E.  Rep. 
469).  As  to  when  a  will  authorizes  a  sale,  see  98  Ind.  509;  112 
Ind.  423  (14  N.  E.  Rep.  469). 

Sec.  363.    Form  and  effect  of  deed. 

Whenever  an  executor  or  administrator  shall  be 
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ordered  by  the  proper  Court  to  execute  a  convey- 
ance of  the  real  estate  of  the  decedent,  a  conveyance 
duly  subscribed  by  him  and  worded  substantially  as 
follows :  "A.  B.,  as  executor  of  the  last  will  of  C. 
D-"  (or  "A.  B.,  as  administrator  of  the  estate  of  C. 
D.,  by  order  of  the Circuit  Court  of coun- 
ty,  Indiana,   entered   in   volume  —  of  the    

records  of  said  Court,  on  page  — ,  conveys  to  E.  F. 
the  following  real  estate  [insert  description],  for  the 

sum  of dollars")  shall  vest  in  the  grantee  all 

the  title  in  the  real  estate  ordered  by  the  Court  to 
be  conveyed,  as  completely  as  if  all  the  proceedings 
of  the  Court  preliminary  to  such  conveyance  had 
been  fully  recited  therein.  If,  by  the  provisions  con- 
tained in  a  will,  the  executor  or  administrator  with 
the  will  annexed,  be  required  or  authorized,  without 
the  intervention  of  a  Court,  to  execute  a  convey- 
ance of  any  of  the  real  estate  of  the  decedent,  such 
conveyance,  duly  subscribed  by  the  executor  or  ad- 
ministrator with  the  will  annexed,  and  worded  sub- 
stantially in  the  following  form :  "A.  B.,  as  executor 
of  the  last  will  of  C.  D/'  (or  "A.  B.,  as  administrator 
with  the  will  annexed  of  the  estate  of  C.  D.,  by 
virtue  of  said  will   recorded  in  volume  —  of  the 

record   of  wills   of county,   in  the  State  of 

Indiana,  on  page  — ,  conveys  to  E.  F.  the  follow- 
ing real  estate  [here  insert  description],  for  the  sum 

of dollars  ")  shall  be  sufficient  to  convey  the 

estate  to  the  grantee  as  fully  as  any  other  form  of 
conveyance.     (R.  S.  2362.     In  force  Sept.  19,  1881.) 
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As  a  general  rule,  there  is  no  warranty  in  sales  by  executors  and 
administrators,  46  O.  St.  73  (18  N.  E.  Rep.  540).  Such  sale  only 
passes  the  title  to  the  present  interests  of  the  heirs,  and  does  not 
affect  after-acquired  interests,  89  Ind.  164.  Deeds  of  executors 
and  administrators,  and  the  records  thereof,  are  made  evidence  of 
the  decrees  and  proceedings  upon  which  they  are  based.  Acts 
1883,  p.  109  (E.  S.  21,  22).  The  making  of  the  deed  and  the  pay- 
ment of  the  purchase-money  are  concurrent  acts,  41  Ind.  281. 
The  proceedings  prior  to  the  deed  must  be  proven,  83  Ind.  156. 

Sec.  264.    Sale  by  foreign  executor. 

When  any  executor  or  administrator  shall  be  ap- 
pointed without,  and  there  shall  be  no  executor  or 
administrator  within,  this  State,  the  testator  or  intes- 
tate not  having  been,  at  the  time  of  his  death,  an  in- 
habitant thereof,  the  executor  or  administrator  so  ap- 
pointed may  file  an  authenticated  copy  of  his  ap- 
pointment in  the  Circuit  Court  of  any  county  in 
which  there  may  be  real  estate  of  the  deceased ;  after 
which  he  may  be  authorized  by  such  Court  to  sell  real 
estate  for  the  payment  of  debts  or  legacies  in  the 
same  manner  and  upon  the  same  terms  as  in  the  case 
of  an  executor  or  administrator  appointed  in  this 
State,  except  as  hereinafter  provided. 

Whenever  it  shall  appear  to  the  Court  that  such 
foreign  executor  or  administrator  is  bound,  with  suf- 
ficient surety,  in  the  State  or  country  in  which  he 
was  appointed,  to  account  for  the  proceeds  of  such 
sale  for  the  payment  of  debts  or  legacies,  and  that, 
by  the  laws  of  such  State  or  country,  his  sureties  are 
liable  for  the  proper  accounting  for  such  proceeds, 
and  a  copy  of  such  bond,  duly  authenticated,  shall  be 
filed  in  such  Court,  no  further  bond  shall  be  required 
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of  liim  here.  If,  however,  he  be  not  thus  sufficiently 
bound,  he  shall  give  bond  in  said  Court  as  is  re- 
quired of  executors  or  administrators  appointed  in 
this  State. 

All  proceedings  by  a  foreign  executor  or  adminis- 
trator, in  respect  to  the  sale  of  land,  shall  be  had  in 
the  Court  in  which  such  authenticated  copy  of  his 
appointment  shall  be  first  filed ;  and  such  Court  shall 
have  exclusive  jurisdiction  to  direct  the  sale  of  any 
lands  of  the  deceased  situated  in  any  county  in  this 
State.  (R.  S.  2363,  2366,  2367.  In  force  Sept.  19, 
1881,) 

Sales  by  foreign  executors  are  authorized  same  as  if  they  re- 
sided here,  except  the  additional  proof  of  his  sureties  as  required 
by  statute,  35  Ind.  337. 

Sec.  265.    Successor  of  executor  or  administrator. 

In  all  cases  where  an  order  of  sale  of  real  estate 
has  heretofore  been  made,  or  shall  hereafter  be 
made  on  the  application  of  any  executor  or  admin- 
istrator in  any  decedents  estate,  by  any  of  the 
Courts  of  this  State,  and  such  executor  or  adminis- 
trator has  or  may  have  died  or  resigned,  or  has  been 
or  hereafter  may  be  removed,  his  successor  or  suc- 
cessors are  hereby  authorized  to  make  sale  and  con- 
veyance of  any  such  real  estate,  upon  the  same 
terms  and  conditions,  and  subject  to  the  same  rules 
and  regulations,  as  were  or  hereafter  may  be  appli- 
cable to  said  executor  or  administrator  who  ob- 
tained such  order  of  sale ;  but  such  successor  shall 
give  bond  to  account  for  the  proceeds  of  such  sales 
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in  the  same  manner  as  he  or  they  should  have  done 
if  said  order  had  been  obtained  by  them.  And  it 
shall  not,  in  any  case,  be  necessary  to  revive  said 
order  of  sale ;  but  said  successor  shall  carry  on  and 
conclude  the  proceedings  upon  such  order  in  the 
same  manner  as  said  former  administrator  or  exec- 
utor should  have  done.  (R.  S.  2365.  In  force 
Aug.  17,  1855.) 

Sec.  266.    Sales  legalized. 

In  all  cases  in  which  real  estate  belonging  to  any 
decedent  has  been  sold  under  an  order  of  any  Cir- 
cuit Court,  upon  the  petition  of  an  administrator  or 
executor,  for  the  payment  of  debts,  or  pursuant  to 
the  provisions  of  a  will,  and  the  proceedings  upon 
such  petition,  and  in  making  such  sale  and  in  the 
confirmation  thereof,  and  in  making  conveyance  to 
the  purchaser,  have  been,  in  all  respects,  regular, 
except  that  the  sale  was  made  by  a  Commissioner 
appointed  by  the  Court,  instead  of  the  executor  or 
administrator,  and  the  proceeds  of  such  sale  have 
been  fully  paid  over  and  accounted  for  to  the  proper 
person  or  authority,  such  sale  shall  not  be  deemed 
void  by  reason  of  having  been  made  by  such  Com- 
missioner, but  the  same  is  hereby  legalized,  and  the 
deed  made  in  pursuance  thereof,  shall  be  as  effect- 
ual to  pass  title  as  if  such  sale  had  been  made  by 
the  administrator  or  executor :  Provided,  however, 
That  this  act  shall  only  apply  in  cases  where,  at  the 
time  of  its  taking  effect,  the  title  to  said  real  estate 
would  be,  but  for  such  sale,  still  vested  in  persons 
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who  were  parties  to  the  proceedings  under  which 
such  sale  was  made,  their  heirs,  devisees  or  volun- 
tary grantees.     (E.  S.  419.     In  force  March  5,  1885.) 

Sec.  267.     Lease   or   mortgage    of    decedent's    real 
estate. 

Instead  of  ordering  the  sale  of  real  estate  for  the 
payment  of  debts  or  legacies,  the  Court  may  author- 
ize the  executor  or  administrator  to  mortgage  or 
lease  such  real  estate,  or  any  part  thereof,  for  any 
period  not  longer  than  five  years,  if  it  shall  appear 
that  the  money  necessary  to  be  raised  can  be  pro- 
cured thereby  to  the  interest  of  the  estate. 

A  lease  or  mortgage,  executed  by  the  executor  or 
administrator,  under  the  authority  of  the  Court,  shall 
be  as  valid  as  if  executed  by  the  deceased  in  his 
life-time ;  but  before  the  Cburt  shall  make  any  order 
to  authorize  an  executor  or  administrator  to  exe- 
cute such  lease  or  mortgage,  he  shall  execute  bond 
in  a  like  manner  as  is  required,  previous  to  making 
an  order  for  the  sale  of  real  estate.  (R.  S.  2368, 
2369.     In  force  Sept  19,  1881.) 

'  Sec.  268.    Bond  to  prevent  sale,  lease  or  mortgage  of 
estate. 

An  order  for  the  sale,  lease,  or  mortgage  of  such 
real  estate  shall  not  be  granted,  if  any  of  the  persons 
interested  in  such  estate  shall  give  bond  to  the 
executor  or  administrator,  in  a  sum,  and  with  sure- 
ties to  be  approved  by  the  Court,  conditioned  to 
pay  all  liabilities  eventually  due  from  the  estate, 
with  charges  of  administration,  so  far  as  the  per- 
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sonal  estate  is  insufficient.     (R.  S.  2371.     In  force 
Sept.  19,  1 88 1.) 

Sec.  269.    Insolvent  estates— Sale  of  real  estate. 

In  the  settlement  of  insolvent  estates  the  sale  of  real  estate  is^ 
in  all  respects,  governed  by  the  statutes  providing  for  the  sale  of 
land  to  pay  debts  herein  before  set  out,  Rev.  Stat.,  §§  2423-2430; 
Acts  1883,  P-  163  (E.  S.  411,412). 

Sec.  270.    Guardian's  sales. 

Whenever  necessary  for  the  education,  support,  or 
payment  of  the  just  debts  of  any  minor,  or  for  the 
discharge  of  any  liens  on  the  real  estate  of  such 
minof,  or  whenever  the  real  estate  of  such  minor  is 
suffering  unavoidable  waste,  or  a  better  investment 
of  the  value  thereof  can  be  made,  the  proper  Court 
may,  on  the  application  of  such  guardian,  order  the 
same,  or  a  part  thereof,  to  be  sold. 

Such  application  shall  set  forth  specifically — 

First  The  value  and  character  of  all  personal  es- 
tate belonging  to  such  ward  that  has  come  to  the 
knowledge  or  possession  of  such  guardian. 

Second.  The  disposition  made  of  such  personal 
estate. 

Third.  The  amount  and  condition  of  the  ward  s 
personal  estate,  if  any,  dependent  upon  the  settle- 
ment of  any  estate  or  the  execution  of  any  trust. 

Fourth.  The  annual  value  of  the  real  estate  of  the 
ward. 

Fifth.  The  amount  of  rent  received,  and  the  appli- 
cation thereof. 
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Sixth.  The  proposed  manner  of  reinvesting  the 
proceeds  of  the  sale,  if  asked  for  that  purpose. 

Seventh.  Each  item  of  indebtedness  or  the  amount 
and  character  of  the  lien,  if  the  sale  be  prayed  for  the 
liauidation  thereof 

Eighth.  The  age  of  the  ward,  where  and  with 
whom  residing. 

Ninth.  All  other  facts  connected  with  the  estate 
and  condition  of  the  ward  necessary  to  enable  the 
Court  to  fully  understand  the  same.  If  there  be  no 
personal  estate  belonging  to  such  ward  in  possession 
or  expectancy,  and  none  has  come  into  the  hands  of 
such  guardian,  and  no  rents  have  been  received,  the 
fact  shall  be  stated  in  the  application.  (R.  S.  2528, 
2529.     In  force  May  6,  1853.) 

A  guardian  may  sell  the  right  of  way  to  a  railroad  subject  to  the 
approval  of  the  court.  Rev.  Stat.,  §  3907.  Neither  the  guardian 
nor  the  court  possesses  any  power  to  dispose  of  the  ward's  real 
estate  except  such  as  is  given  by  statute,  99  Ind.  299;  3  Blkf, 
393.  The  court  has  no  power  to  appoint  a  guardian  for  unknown 
heirs,  and  a  sale  of  real  estate  by  such  guardian  is  void,  JJ  Ind. 

335- 

Sec.  271.    Validity  of  guardian's  sales. 

A  guardian  cannot,  either  directly  or  indirectly,  become  a  pur- 
chaser of  his  ward's  real  estate,  30  Ind.  374;  40  Ind.  595.  Any 
fraudulent  scheme  to  prevent  competition  of  bidders  renders  a 
guardian's  sale  voidable,  117  111.  145.  (7  N.  E.  Rep.  52).  A  pur- 
chaser  at  a  guardian's  sale,  who  receives  the  land  in  satisfaction  of 
the  individual  debt  of  the  guardian  due  him,  takes  an  invalid  title ; 
and  if  he  convey  to  an  innocent  purchaser,  he  becomes  accounta- 
ble for  the  proceeds  as  so  much  trust  funds  in  his  hands,  41  Ind. 
436.  The  guardian  of  an  infant  cannot  continue  to  act  after  the 
ward  becomes  of  age  and  is  insane,  and  a  sale  by  a  guardian  so 
acting  is  a  nullity,  6  Ind.  271.     Mere  irregularities  or  suspicious 
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proceedings  are  not  sufficient  to  set  aside  a  guardian's  sale,  5 
Ind.  228  ;  5  Blkf.  404 ;  nor  is  the  mere  fact  that  the  infant  was  a 
non-resident  at  the  time  tbt  guardian  was  appointed,  no  injury  be- 
ing shown ;  and  the  court's 'jurisdiction  to  appoint  cannot  be  col- 
laterally called  in  question,  31  Ind.  445,  455. 

Sec.  272.    Appraisement  and  bond. 

Upon  such  application  being  filed  in  writing,  ver- 
ified by  the  oath  of  the  guardian,  the  Court,  if  satis- 
fied of  the  propriety  of  selling  such  real  estate,  shall 
appoint  two  freeholders  of  the  county  wherein  such 
land  is  situated  to  appraise  such  real  estate ;  and  in 
case  where  such  lands  are  situated  in  more  than  one 
county,  the  Court  shall,  if  deemed  necessary,  appoint 
two  freeholders  of  each  county  wherein  such  lands 
are  situated,  to  appraise  the  real  estate  in  each  of 
such  counties.     (R.  S.  2530.     In  force  July,  1861.) 

Said  appraisers  shall  take  an  oath  to  truly  and 
impartially  appraise  said  premises  at  their  fair  cash 
value;  which  oath  shall  be  indorsed  on  the  certifi- 
cate of  their  appointment. 

Upon  the  appraisement  of  said  real  estate  being 
filed  in  writing,  signed  by  said  appraisers,  the  Court 
shall  require  such  guardian  to  execute  bond,  with 
sufficient  freehold  sureties,  payable  to  the  State  of 
Indiana  in  double  the  appraised  value  of  such  real 
estate,  with  condition  for  the  faithful  discharge  of 
his  duties  and  the  faithful  payment  and  accounting 
for  of  all  moneys  arising  from  such  sale,  according 
to  law.     (R.  S.  2531,  2532.     In  force  May  6,  1853.) 

A  guardian's  sale  without  a  bond  is  voidable,  71  Ind.  406 ;  but  it 
cannot  be  collaterally  attacked,  1 1 1  Ind.  391  (12  N.  E.  Rep.  687). 


•T 


256  .lUDIdAL    8AL.E8. 

If  the  court  approve  an  insufficient  bond,  and  a  sale  is  made  and 
proceeds  lost,  the  purchaser  takes  a  good  title,  113  Ind.  219  (15 
E.  Rep.  251).  The  liability  of  the  sureties  upon  such  bond  is  not 
affected  by  changes  made  by  the  court  in  the  order  as  to  the  man< 
ner  of  sale,  71  Ind.  52.  See  65  Ind.  i.  They  are  liable  only  for 
the  proceeds  of  the  sale,  80  Ind.  351 ;  and  they  are  estopped  to 
say  that  their  principal  was  not  duly  appointed,  78  Ind.  69  (41 
Am.  Rep.  545). 

Sec.  273.    Order  of  sale  and  report  of  sale. 

Upon  such  bond  being  filed  and  approved  by  the 
Court,  the  Court  shall  order  the  sale  of  such  real 
estate,  providing  in  the  order  for  reasonable  notice 
of  such  sale,  the  credits  to  be  given  for  the  payment 
of  the  purchase-money,  and  the  mode  of  securing 
the  same. 

The  Court  may  empower  such  guardian  to  make 
sale  of  such  real  estate,  or  may  appoint  a  commis- 
sioner or  commissioners  for  that  purpose. 

At  the  term  of  the  Court  next  after  such  sale,  such 
guardian  or  commissioner  shall  make  report  thereof 
to  such  Court,  and  produce  the  proceeds  of  sale, 
and  the  notes  or  obligations  or  other  securities 
taken  to  secure  the  payment  of  the  purchase-money. 
(R.  S.  2533-2535.     In  force  May  6,  1853.) 

A  deed  duly  executed  by  a  commissioner  appointed  by  the 
court,  in  the  absence  of  a  contrary  showing,  was  held  to  be  suffi- 
cient proof  of  the  confirmation  of  the  sale,  74  Ind.  294.  The  title 
of  a  purchaser  at  a  guardian's  sale  does  not  relate  back  to  the  or- 
der of  sale  so  as  to  cut  out  the  lien  of  an  intervening  judgment*] 
36  Ind.  55  (10  Am.  Rep.  i).  Commissioner's  Sales,  see  Par- 
tition. 
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Sec.  274.   Terms  of  sale  and  conveyance. 

Whenever  such  real  estate  is  ordered  by  the  Court 
to  be  sold  at  private  sale,  the  same  shall  not  be  sold 
for  less  than  its  appraised  value;  and,  when  ordered 
to  be  sold  at  public  auction,  for  not  less  than  two- 
thirds  of  its  appraised  value. 

The  Court,  in  confirming  such  sale  and  directing  a 
conveyance,  shall  be  governed  by  the  law  regulating 
the  confirming  of  sales  of  real  estate  made  by  execu- 
tors or  administrators  and  the  making  of  conveyances 
on  such  sales.     (R.  S.  2536, 2537.     In  force  May  6, 

1853.) 

A  guardian's  deed  is  evidence  of  the  decree,  Acts  1883,  p.  109  (E. 
S.  21,22).  Such  deed  does  not  pass  title  until  the  sale  is  confirmed, 
99  Ind.  279  ;  and  only  passes  the  title  to  the  ward's  present  inter- 
est, and  does  not  affect  an  after-acquired  title,  io8  Ind.  488  (9  N. 
E.  Rep.  417),  and  does  not  bind  the  ward  by  any  covenants,  28 
Ind.  138. 

Sec.  876.    Foreign  sniardian— Sale  by. 

When  any  minor  or  other  person  shall  be  under 
guardianship  without  this  State,  and  shall  have  no 
guardian  in  this  State,  the  foreign  guardian  may  file 
an  authenticated  copy  of  his  appointment  in  the  of- 
fice of  the  Clerk  of  the  Circuit  Court  of  the  county  in 
which  there  may  be  real  estate  of  his  ward ;  after 
which,  he  may  proceed  to  sell  the  real  estate  of  his 
ward  in  this  State  as  if  he  were  a  resident  guardian, 
except  as  is  provided  in  the  next  section. 

When  it  shall  appear  to  the  Courts  of  this  State 

that  such  foreign  guardian  is  bound  with  sufficient 

j  sureties  in  the  State  or  county  where  he  was  ap- 
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pointed  to  account  for  the  proceeds  of  such  sale,  and 
an  authenticated  copy  of  such  bond  shall  be  filed  in 
such  Court,  no  further  bond  shall  be  required:  other- 
wise, he  shall  give  bond  as  in  case  of  sales  by  a  guard- 
ian appointed  in  this  State.  (R.  S.  2538,  2539.  In 
force  Feb.  14, 1853.) 


CHAPTER  VIII. 


DESCENT. 


Sec.  276.    DeflnitioiiB  and  general  principles. 

Title  by  descent  is  that  which  one  person  acquires  to  the  real 
estate  of  another  by  the  death  of  the  latter,  2  Bl.  Com.  201 ;  Bouv. 
Law  Diet. ;  Anderson's  Law  Diet.  Land  purchased  with  the 
proceeds  of  other  land,  which  had  been  inherited  by  the  pur- 
chaser, cannot  be  said  to  have  been  acquired  by  descent,  106  Ind. 
341  (6  N.  E.  Rep.  910).  Real  estate  descends  from  "ancestor"  to 
"heir,"  Tiedeman  on  Real  Prop.,  §  663  ;  and  the  term  "ancestor" 
means  any  person  from  whom  the  estate  is  immediately  inherited, 
whether  parent,  child  or  other  relative,  35  Ind.  450;  19  Ind.  60; 
3  0.  St.  394.  The  degrees  of  kindred  are  computed  according  to 
the  civil  law,  61  Ind.  173  ;  and,  in  tracing  title  back  for  the  pur- 
pose of  determining  the  line  of  descent,  it  can  only  be  traced  to 
the  last  person  seized  in  fee,  35  Ind.  443  (and  authorities  cited), 
overruling  16  Ind.  473.  At  common  law,  one  not  in  possession  at 
any  time  could  not  become  the  "stock"  of  descent,  but  this  rule 
does  not  prevail  in  Indiana,  100  Ind.  152  ;  and  it  is  a  rule  of  com- 
mon law  that  the  freehold  shall  never,  if  possible,  be  in  abeyance, 
17  Ind.  367.  In  Indiana,  descent  is  entirely  regulated  by  statute, 
61  Ind.  174;  35  Ind.  444;  119  Ind.  525  (22  N.  E.  Rep.  5).  For  an 
epitome  of  the  statute  law  governing  the  order  of  descent  in  other 
States,  Leading  Cas.,  Law  of  Real  Prop.,  vol.  3,  p.  464  to  page  479. 
The  law  in  force  at  the  death  of  the  intestate  prevails,  1 10  Ind.  31 
(ii  N.  E.  Rep.  486)  ;  and  so  does  the  law  of  the  place  where  the 
land  is  situated,  Tiedeman  on  Real  Prop.,  §  664.  See  Law  of 
Place.  In  determining  the  descent  of  property,  the  rights 
of  the  parties  must  be  fixed  by  rules  of  law  and  not  equity,  and 
the  legal  title  usually  controls  the  course  of  descent,  45  O.  St.  yj 
(12  N.  E.  Rep.  531);  and  in  identifying  an  inheritance  under  the 
canons  of  descent,  there  are  no  equities  to  uphold,  28  Ind.  76 ;  but 
a  perfect  equity  in  land  held  by  a  decedent  passes  to  his  heirs,  9 
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Ohio  145  ;  so  does  the  right  to  the  purchase-money  due  on  an  execu- 
tory contract  to  sell  land,  2  Dana  (Ky.)  387 ;  as  well  as  the  right 
to  have  specific  performance  of  a  contract  to  convey,  2  Dana  465. 
A  leasehold  interest  in  lands  goes  to  the  personal  representative 
of  the  decedent  and  not  to  the  heir,  104  Ind.  210  (2  N.  E.  Rep. 
364).  Where  the  life  estate  only  is  devised,  the  fee  descends  and 
becomes  vested  in  the  heir  at  law  upon  the  death  of  the  testator, 
119  Ind.  525  (22  N.  E.  Rep.  4).  An  "heir"  is  one  upon  whftm 
the  law  casts  the  estate  upon  the  death  of  his  ancestor,  and  all 
who  may  inherit  are  heirs,  78  Ind.  161.  Where  the  canon  of  de- 
scent makes  the  right  of  inheritance  depend  on  personal  status, 
such  status  must  be  fixed  by  the  law  of  the  place  where  the  party 
lives,  32  Ind.  99.  All  rules  of  descent  or  distribution  are  sub- 
ject to  the  statutory  provision  for  surviving  wife  or  husband,  Rev. 
Stat.,  §  2481. 

Sec.  277.    Ohildren  take  equally. 

The  real  and  personal  property  of  any  person 
dying  intestate  shall  descend  to  his  or  her  children 
in  equal  proportions;  and  posthumous  children 
shall  inherit  equg^lly  with  those  born  before  the 
death  of  the  ancestor.  (R.  S.  2467.  In  force  May 
6,  1853.) 

A  husband  does  not  inherit  from  a  deceased  wife*s  father,  109  Ind. 
205  (9  N.  E.  Rep.  701).  The  children  of  a  dec^ised  husband  by  a 
former  marriage  do  not  inherit  any  portion  of  the  one-third  which 
descends  to  the  widow  of  the  second  marriage ;  but  such  third  de- 
scends equally  to  her  children  by  such  marriage  and  other  children 
if  she  have  any,  56  Ind.  90.  So  much  of  an  estate  as  is  not  dis- 
posed of  by  the  will  of  a  testator  is  treated  as  though  he  died  in- 
testate, 13  Ind.  423.  Heirs  at  law  cannot  be  prevented  from 
taking  their  inheritance  in  any  way  except  by  a  devise  of  it  to 
some  other  person,  3  Ind.  444.  A  husband  and  wife  may  unite  in 
the  adoption  of  a  child,  87  Ind.  590.  See  Adopted  Children.  A 
widow's  one-third  descends  to  her  own  children  by  both  first  and 
subsequent  husbands,  46  Ind.  411. 
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Sec.  278.   Adopted  children,  inheritcuice  by  and  de- 
scent from. 

Such  Court,  when  satisfied  that  it  will  be  for  the 
interest  of  such  child,  shall  make  an  order  that  such 
child  be  adopted,  and  from  and  after  the  adoption 
of  such  child  it  shall  take  the  name  in  which  it  is 
adopted  and  be  entitled  to  and  receive  all  the  rights 
and  interest  in  the  estate  of  such  adopting  father  or 
mother,  by  descent  or  otherwise,  that  such  child 
would  if  the  natural  heir  of  such  adopting  father 
or  mother :  Provided,  however,  That  should  such 
adopted  child  die  intestate,  without  leaving  wife  or 
husband,  issue  or  their  descendants,  surviving  him 
or  her,  seized  of  any  real  estate  or  owning  any  per- 
sonal property  which  may  have  come  to  such  child 
by  gift,  devise  or  descent  from  such  adopting  father 
or  mother,  such  property  so  coming  to  such  adopted 
child  shall,  on  its  death,  descen4  to  the  heirs  of  said 
adopting  father  or  mother  the  same  as  if  such  child 
had  never  been  adopted.  (E.  S.  29.  In  force 
March  2,  1883.) 

Prior  to  the  adoption  of  this  statute,  the  right  of  inheritance 
by  and  from  adopted  children  and  adopting  parents  was  by  no 
means  free  from  doubt.  It  was  held  that  the  adopted  child  could 
inherit  from  the  adopting  parent ;  but  that  upon  the  death  of  such 
child  without  issue,  its  estate  descended  to  its  natural  parent,  47 
Ind.  335  ;  but  this  case  was  subsequently  overruled,  as  to  the  rights 
of  the  natural  parent,  and  the  doctrine  that  an  adopting  parent 
shall  inherit  from  the  adopted  child  to  the  exclusion  of  its  natural 
heirs  firmly  established,  95  Ind.  i ;  100  Ind.  274  (50  Am.  Rep. 
788),  370,  422;  and  it  is  equally  well  settled  that  an  adopted 
child  inherits   from  the  adopting  parent,  52  Ind.  328;  and  the 


children  of  such  child  inherit  as  grandchildren,  85  Ky.  671  (4  S. 
W.  Rep.6S3). 

Sec.  279.    Grandchildren. 

If  any  children  of  such  intestate  shall  have  died 
intestate,  leaving  a  child  or  children,  such  child  or 
children  shall  inherit  the  share  which  would  have 
descended  to  the  father  or  mother ;  and  grandchil- 
dren and  more  remote  descendants  and  all  other  rel- 
atives of  the  intestate,  whether  lineal  of  collateral, 
shall  inherit  by  the  same  rule :  Provided,  That  if 
the  intestate  shall  have  left,  at  his  death,  grandchil- 
dren only,  alive,  they  shall  inherit  equally.  (R.  S. 
2468.     In  force  May  6,  1853.) 

Where  the  intestate  leaves  surviving  him  grandchildren  and  no 
children,  the  grandchildren  share  equally,  and  if  any  grandchild 
be  dead  and  its  children  survive,  they  shall  together  take  the  por- 
tion which  descends  to  a  grandchild,  44  Ind.  368  ;  and  in  par- 
tition such  grandchildren  ^re  not  to  be  charged  with  any  advance- 
ments made  to  their  parents,  62  Ind.  295.  The  property  of  an 
intestate,  who  left  a  widow  and  one  child  by  her  and  grand- 
children by  a  former  wife,  upon  the  death  of  such  widow  and 
child,  descends  to  the  grandchildren,  64  Ind.  76. 

Sec.  280.    Parents,  brothers  and  sisters. 
If  any  intestate  shall  die  without  lawful  issue  or 
their  descendants  alive,  one-half  of  the  estate  shall 
go  to  the  father  and  mother  of  such  intestate,  as  joint- 
tenants,  or^  if  either  be  dead,  to  the  survivor,  and  the 
other  half  to  the  brothers  and  sisters  and  to  the  de- 
ls of  such  as  are  dead,  as  tenants  in  common, 
re  be  neither  father  nor  mother,  the  brothers 
ers  of  the  intestate  living,  and  the  descend- 
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ants  of  such  as  are  dead,  shall  take  the  inheritance  as 
tenants  in  common.  If  there  be  no  brothers  or  sis- 
ters of  the  intestate  or  their  descendants,  the  father 
and  mother  shall  take  the  inheritance  as  joint-ten- 
ants; and  if  either  be  dead,  the  other  shall  take 
the  estate.     (R.  S.   2469,  2470.     In   force   May  6, 

1853.) 

The  word  "descendant"  includes  none  but  lineal  heirs,  and  does 
not  apply  to  brothers  or  sisters,  89  Ind.  531. 

Sec.  281.    Paternal  and  matemaJ  lines  govern  descent 
—When  and  how. 

If  there  be  no  person  entitled  to  take  the  inherit- 
ance according  to  the  preceding  rules,  it  shall  descend 
in  the  following  order: 

Firs^.  If  the  inheritance  came  to  the  intestate  by 
gift,  devise,  or  descent  from  the  paternal  line,  it  shall 
go  to  the  paternal  grandfather  and  grandmother,  as 
joint-tenants,  and  to  the  survivor  of  them ;  if  neither 
of  them  be  living,  it  shall  go  to  the  uncles  and  aunts 
in  the  paternal  line,  and  their  descendants,  if  any  of 
them  be  dead ;  and  if  no  such  relatives  be  living,  it 
shall  go  to  the  next  of  kin,  in  equal  degree  of  con- 
sanguinity, among  the  paternal  kindred;  and  if  there 
be  none  of  the  paternal  kindred  entitled  to  take  the 
inheritance  as  above  prescribed,  it  shall  go  to  the  ma- 
ternal kindred  in  the  same  order. 

Second.  If  the  inheritance  came  to  the  intestate 
by  gift,  devise,  or  descent  from  the  maternal  line,  it 
shall  go  to  the  maternal  kindred  in  the  same  order; 
and  if  there  be  none  of  the  maternal  kindred  entitled 
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to  take  the  inheritance,  it  shall  go  to  the  paternal 
kindred  in  the  same  order. 

Third.  If  the  estate  came  to  the  intestate  otherwise 
than  'by  gift,  devise,  or  descent,  it  shall  be  divided 
into  two  equal  parts,  one  of  which  shall  go  to  the  pa- 
ternal and  the  other  to  the  maternal  kindred,  in  the 
order  above  described;  and  on  the  failure  of  either 
line,  the  other  shall  take  the  whole.  (R.  S.  2471. 
In  force  May  6,  1853.) 

Where  decedent  leaves  no  heirs  in  the  descending  line,  and 
the  property  goes  to  collateral  heirs  in  the  ascending  line,  those 
who  are  of  blood  of  the  first  purchaser  are  to  be  preferred,  16  Ind. 

474. 

Sec.  282.    Half  blood. 

Kindred  of  the  half-blood  shall  inherit  equally 
with  those  of  the  whole  blood;  but  if  the  estate 
shall  have  come  to  the  intestate  by  gift,  devise,  or 
descent  from  any  ancestor,  those  only  who  are  of 
the  blood  of  such  ancestor  shall  inherit :  Provided, 
That  on  failure  of  such  kindred,  other  kindred  of 
the  half-blood  shall  inherit  as  if  they  were  of  the 
whole  blood.     (R.  S.  2472.     In  force  May  6,  1853.) 

Kinsmen  of  whole  blood  are  such  as  are  derived  from  the 
same  couple  of  ancestors,  2  Bl.  Com.  227.  This  statute  has  been 
construed  to  be  the  same  as  if  it  read ;  **Kindred  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole  blood  ;  but,  if  the 
estate  shall  have  come  to  the  intestate  by  gift,  devise  or  descent 
from  any  ancestor,  those  kindred  of  the  half  blood  only  who  are 
of  the  blood  of  such  ancestor  shall  inherit ;  provided  that,  on  fail- 
ure of  such  kindred  having  the  blood  of  such  ancestor,  other  kin- 
dred of  the  half  blood  shall  inherit  as  if  they  were  of  the  whole 
blood,"  113  Ind.  243  (15  N.  E.  Rep.  273) ,  40  Ind.  335.     Where 


DESCENT.  265 

the  estate  came  to  the  intestate  by  descent,  devise  or  gift  from 
any  ancestor,  only  such  half  blood  as  are  of  the  blood  of  the  an- 
cestor can  inherit,  28  Ind.  75.  The  kindred  spoken  of  in  this 
statute  must  be  those  of  the  last  person  seized,  23  Ind.  203.  Un- 
der the  statute  of  18 18,  brothers  and  sisters  of  the  half  blood  in- 
herited the  estate  of  deceased  brothers  equally  with  those  of  whole 
blood,  7  Blkf.  443  ;  5  Blkf.413. 

Sec.  283.    Donor,  estate  reverts  to,  when  and  when 
not. 

An  estate  which  shall  have  come  to  the  intestate 
by  gift  or  by  conveyance,  in  consideration  of  love 
and  affection,  shall,  if  the  intestate  die  without 
children  or  their  descendants,  revert  to  the  donor, 
if  living,  at  the  intestate  s  death,  saving  to  the 
widow  or  widower,  however,  his  or  her  rights 
therein:  Provided,  That  the  husband  or  wife  of 
such  intestate  shall  hold  a  lien  upon  such  property 
for  the  value  at  the  intestate's  death,  of  all  improve- 
ments by  him  or  her  made  thereon,  and  for  all 
moneys  derived  from  the  separate  estate  of  such 
husband  or  wife  expended  in  making  such  improve- 
ments.    (R.  S.  2473.     In  force  May  6,  1853.) 

Those  who  take  under  this  section  take  as  heirs,  and  subject 
to  the  rights  of  creditors,  22  N.  E.  Rep.  736;  see  117  Ind,  37  (19 
N.  E.  Rep.  544)  ;  91  Ind.  514;  86  Ind.  205.  The  proviso  in  this 
statute  gives  the  widow  a  lien  on  the  whole  of  the  real  estate 
for  the  value  of  all  improvements  made  by  her  and  for  all  money 
of  her  separate  estate  expended  in  making  improvements 
thereon,  57  Ind.  307. 

Sec.  284.   Illegitimate  children. 

Illegitimate  children  shall  inherit  from  the  mother 
as  if  they  were  legitimate,  and  through  the  mother,  if 
dead,  any  property  or  estate  which  she  would,  if  liv- 
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ing,  have  taken  by  gift,  devise,  or  descent  from  any 
other  person. 

The  mother  of  an  illegitimate  child  dying  intestate 
without  issue  or  other  descendants,  shall  inherit  his 
estate ;  and  if  such  mother  be  dead,  her  descendants 
or  collateral  kindred  shall  take  the  inheritance  in  the 
order  hereinbefore  prescribed. 

If  a  man  shall  marry  the  mother  of  an  illegitimate 
child  and  acknowledge  it  as  his  own,  such  child  shall 
be  deemed  legitimate.  (R.  S.  2474,  2476,  2477.  In 
force  May  6,  1853.) 

The  real  and  personal  estate  of  any  man  dying  in- 
testate, without  heirs  resident  in  any  of  the  United 
States  at  the  time  of  his  death,  or  legitimate  children 
capable  of  inheriting  without  the  United  States,  shall 
descend  to  and  be  vested  in  his  illegitimate  child 
or  children  who  are  residents  of  this  State  or  any  of 
the  United  States;  and  such  illegitimate  child  or 
children  shall  be  deemed  and  taken  to  be  the  heir  or 
heirs  of  such  intestate  in  the  same  manner,  and  en- 
titled to  take  by  descent  or  distribution  to  the  same 
effect  and  extent  as  if  such  child  or  children  had  been 
legitimate :  Provided,  That  the  intestate  shall  have  ac- 
knowledged such  child  or  children  as  his  own  during 
his  life-time ;  And  Provided,  further,  That  the  testi- 
mony of  the  mother  of  such  child  or  children  shall  in 
no  case  be  sufficient  to  establish  the  fact  of  such 
acknowledgment.     (R.  S.  2475.     In  force  July   24, 

1853.) 

Brothers  and  sisters  take  the  property  of  an  intestate  to  the  ex- 
clusion of  his  illegitimate  child,  78  Ind.  161.     Where  an  illegiti- 
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mate  child  claims  title  to  the  real  estate  of  its  father,  it  must 
prove  that  he  died  intestate  without  heirs  residing  in  the  United 
States,  82  Ind.  519.  Children  born  during  wedlock  are  legitimate 
though  begotten  before,  88  Ind.  398  ;  59  Ind.  293  ;  and  until  the 
contrary  is  shown,  a  child  is  presumed  to  have  been  bom  in  wed- 
lock,  127  III.  554  (21  N.  E.  Rep.  430;  13  N.  E.  Rep.  564).  If  the 
mother  be  dead,  the  illegitimate  child  takes  the  estate  which 
would  otherwise  have  descended  to  her,  100  Ind.  153.  The  es- 
tate of  an  illegitimate  intestate,  who  leaves  neither  mother,  issue 
nor  descendants  of  issue,  descends  to  half  brothers  and  sisters,  20 
Ind.  loi ;  but,  under  the  statute  of  1831,  it  was  held  that  neither 
the  mother,  brothers  nor  sisters  could  inherit  from  a  bastard,  6 
Blkf.  533.  Under  a  statute  very  similar  to  our  present  law,  it  is 
held  in  Illinois  that  the  issue  of  an  illegitimate  son  were  entitled 
to  inherit  the  estate  of  a  legitimate  son,  11  N.  E.  Rep.  21  ;  121 
111.  217  (12  N.  E.  Rep.  864).  It  was  held  that  a  special  statute 
making  a  bastard  the  legitimate  child  of  his  father,  did  not  make 
him  capable  of  inheriting  from  his  mother,  2  Bush  (Ky.)  157. 

Sec.  286.   Advancements. 

Advancements  in  real  or  personal  property  shall 
be  charged  against  the  child  or  descendants  of  the 
child  to  whom  the  advancement  is  made  in  the 
division  or  distribution  of  the  estate,  but  if  the  ad- 
vancement exceed  the  equal  proportion  of  the  child 
advanced,  the  excess  shall  not  be  refunded. 

In  the  division  or  distribution  of  an  estate,  the 
amount  or  value  of  an  advancement  shall  be  esti- 
mated according  to  the  amount  or  value  when  given. 
(R.  S.  2479,  2480.     In  force  May  6,  1853.) 

The  same  rule  applies  to  personal  property,  Rev.  Stat.,  §  2407. 
Money  or  property  given  to  a  child  in  the  way  of  maintenance 
or  education,  without  a  view  to  an  apportionment  of  the  es- 
tate, is  not  an  advancement,  Rev.  Stat.,  §  2408.  In  Indiana,  ad- 
vancements are  regulated  wholly  by  statute,  and  only  a  child 
or  the  descendants  of  a  child  can  be  charged  with  an  advance- 
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ment,  25  Ind.  222,  227.  A  voluntary  conveyance  of  real  estate 
by  a  parent  to  a  child  is  prima  facie  an  advancement,  107  Ind. 
565  (8  N.  E.  Rep.  559);  and  is  to  be  determined  by  the  intention 
of  the  grantor,  29  Ind.  250  (95  Am.  Dec.  630);  61  Ind.  85;  11 
Ind.  80 ;  but  this  intention  cannot  be  proven  by  subsequent  dec- 
larations of  the  grantor,  49  Ind.  384,  overruling  29  Ind.  249  and 
37  Ind.  284.  Merely  putting  a  child  in  possession  of  real  estate 
does  not  constitute  an  advancement,  11 1  Ind.  163  (12  N.  E.  Rep. 
294).  An  advancement  does  not  lose  its  character  as  such  by 
being  made  upon  condition  that  the  grantee  pay  an  annuity  to 
the  grantor,  no  Ind.  444  (11  N.  E.  Rep.  315);  or  by  the  grantor 
taking  the  notes  of  the  grantee  secured  by  mortgage  on  the 
land  as  an  evidence  of  the  advancement,  59  Ind.  561.  The  doc- 
trine of  ademption  is  inconsistent  with  the  doctrine  of  advance- 
ments under  our  law  of  descents,  57  Ind.  425.  Where  both  chil- 
dren  and  grandchildren  survive  as  heirs,  the  grandchildren  are 
chargeable  with  advancements  made  to  their  parents,  62  Ind.  295. 
The  widow  is  not  entitled  to  share  in  the  advancements,  19-  Ind. 
22.  If  the  only  heirs  are  grandchildren,  they  take  equally  and 
are  not  chargeable  with  advancements  made  to  their  parents,  65 
Ind.  297. 

Sec.  286.    "Per  stirpes"  or  "per  capita." 

"  When  children  and  grandchildren  are  the  distributees,  the 
children  constitute  the  first  basis  of  distribution,  and  take  per  capita 
in  their  own  right,  and  the  grandchildren  take  per  stirpes  the 
shares  which  would  have  descended  to  their  father  or  mother,  if 
alive,"  and  the  same  rule  applies  to  grandchildren  and  great-grand- 
children, 44  Ind.  368,  380 ;  and  where  collateral  relatives  of  first 
and  second  degrees  are  the  heirs,  those  of  the  first  degree  take 
per  capita,  and  those  of  the  second  degree  take  per  stirpes,  85  Ind. 
65.  Where  a  will  directs  an  estate  to  be  divided  equally  between 
brothers  and  sisters  and  children  of  deceased  brothers  and  sisters, 
such  children  take/^r  stirpes  and  not  per  capita,  118  Ind.  23  (20 
N.  E.  Rep.  519);  and  a  will  devising  an  estate  to  children  and 
descendants  of  such  as  are  dead,  "share  and  share  alike,"  it  was 
held  that  the  children  took  per  capita  and  the  grandchildren  took 
per  stirpes,  113  Ind.  323  (15  N.  E.  Rep.  457)  ;  but  it  was  held  that 
the  words  "equally  divided,"  when  used  in  a  will  mean  a  division 
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per  capita  and  not  per  stirpes^  whether  the  devisees  be  children  or 
grandchildren,  12  Bush  371.  See  6  Bush  648  ;  4  Bush  158;  15  B. 
Mon.  10;  30  O.  St.  288 ;  16  O.  St.  400,  for  an  application  of  the 
above  principles  to  particular  cases. 

LIABILITY  OF  HEIRS  AND  DEVISEES. 

Sec.  287.    Extent  of  liability— Actions  to  enforce. 

The  heirs,  devisees,  and  distributees  of  a  decedent 
shall  be  liable,  to  the  extent  of  the  property  received 
by  them  from  such  decedent  s  estate,  to  any  creditor 
whose  claim  remains  unpaid,  who,  six  months  prior 
to  such  final  settlement,  was  insane,  an  infant,  or  out 
of  the  State ;  but  such  suit  must  be  brought  within 
one  year  after  the  disability  is  .removed:  Provided, 
That  suit  upon  the  claim  of  any  creditor  out  of  the 
State  must  be  brought  within  two  years  after  such 
final  settlement. 

Such  suit  shall  be  instituted  in  any  Court  of  com- 
petent jurisdiction  against  all  who  are  liable  who  can 
be  reached  with  process,  and  their  representatives,  by 
petition ;  and  the  costs  of  such  suit  shall  be  appor- 
tioned among  the  defendants  in  proportion  to  the 
amount  recovered  of  each  of  them.  (R.  S.  2442, 
2443.    In  force  Sept.  19,  188 1.) 

The  creditor,  who  seeks  to  bind  the  heirs,  must  show  that  he 
had  a  valid  claim  against  the  decedent  at  the  time  of  his  death, 
and  some  valid  reason  why  he  did  collect  of  the  legal  representa- 
tive, 92  Ind.  365  ;  120  Ind.  340  (22  N.  E.  Rep.  317);  23  N.  E. 
Rep.  524 ;  36  Ind.  378.  Heirs  may  be  sued  for  contribution  by 
a  surety  whose  liability  was  not  known  and  could  not  be  known 
prior  to  the  final  settlement  of  the  estate,  87  Ind.  1 10.  Such  suit 
cannot  be  maintained  until  after  there  has  been  an  administration, 
78  Ind.  417 ;  36  Ind.  378  ;  nor  by  one  who  has  dismissed  his  claim 
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against  the  legal  representative,  93  Ind.  450 ;  nor  after  the  time 
given  by  statute,  18  Ind.  485 ;  nor  by  one  who  failed  to  get  proper 
credit  on  a  note  held  by  decedent,  which  fact  he  did  not  discover 
until  after  the  final  settlement  of  the  estate,  85  Ind.  102. 

Sec.  288.    Real  estate,  liable  when. 

Unless  it  shall  appear  to  the  Court  that  the  real 
estate  which  has  descended  or  was  devised  to  any 
such  defendant,  and  on  account  of  which  the  creditor 
is  entitled  to  recover  against  him,  was  alienated  by 
him  in  good  faith  subsequently  to  the  final  settle- 
ment of  the  estate  of  the  ancestor  or  devisor,  by  the 
executor  or  administrator,  and  before  the  commence- 
ment of  such  suit,  the  Court  may  decree  that  the  debt 
of  the  claimant  shall  be  levied  of  such  real  estate ;  and 
every  such  decree  against  the  same  shall  have  prefer- 
ence as  a  lien  thereon  to  any  judgment  or  decree 
obtained  against  such  defendant  personally  for  any 
debt  or  demand  in  his  own  right. 

But  no  real  estate  thus  descended  or  devised  to 
such  heir  or  devisee,  and  alienated  by  him  in  good 
faith  after  the  final  settlement  of  the  estate  of  the  an- 
cestor or  devisor,  and  before  the  commencement  of 
such  suit,  shall  be  liable  to  execution,  or  in  any  man- 
ner affected  by  a  decree  against  such  defendant  in 
the  premises ;  but  he  shall  be  personally  liable  on 
such  execution  or  decree  for  the  amount  proper  to 
be  recovered  against  him,  as  for  his  own  debt,  not  to 
exceed  the  value  of  such  real  estate,  unless  he  be 
liable  on  account  of  personal  assets ;  in  which  case 
he  shall  be  also  liable  to  an  amount  not  to  exceed 
the  value  of  such  assets. 
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When  isuch  real  estate  has  been  alienated  by  any 
such  defendant,  but  is  liable  to  be  reached  by  such 
decree,  the  same  shall  not  be  taken  and  sold  by  vir- 
tue thereof  until  the  other  property  of  the  defendant, 
subject  to  execution,  has  been  exhausted ;  and  in  that 
case,  any  deficiency  shall  be  supplied  by  resort  to  the 
property  thus  alienated. 

No  more  shall  be  recovered  against  any  such  de- 
fendant than  his  just  proportion  of  any  such  debt, 
whether  he  has  become  liable  therefor  on  account  of 
real  estate  or  any  interest  therein,  or  on  account  of 
personal  assets,  unless  the  others  are  beyond  the 
reach  of  process,  or  unless,  after  due  diligence,  the 
amount  cannot  be  recovered  from  the  others  who  are 
liable  with  him;  in  which  case  he  shall  be  liable 
therefor  to  the  extent  of  the  real  and  personal  assets 
received  by  him. 

If,  by  the  will  of  the  deceased,  any  part  of  his  es- 
tate, or  any  one  or  more  of  the  devisees  or  legatees, 
shall  be  made  exclusively  liable  for  the  debt,  in  exon- 
eration of  the  estate,  or  of  the  devisees  or  legatees, 
the  provisions  of  the  will  shall  be  complied  with  in 
that  respect ;  and  the  real  estate,  and  the  persons  so 
exempted  by  the  will,  shall  be  liable  only  for  so 
much  of  the  debt  as  can  not  be  recovered  from  those 
first  chargeable  therewith.  (R.  S.  2444,  2445,  2446, 
2447,  2448.     In  force  Sept.  19,  1881.) 

The  heirs  may  be  sued  jointly,  new  parties  may  be  brought  in, 
infants  shall  defend  by  guardian  ad  litem;  but  within  three  years 
after  arriving  at  age,  such  infant  may  have  the  judgement  set  aside 
for  fraud  or  mistake.  Rev.  Stat.,  §  2449-2453. 
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HUSBAND  AND  WIFE—DESCENT  TO  AND  FROM. 

Sec.  289.    "Omteey"  and  "Dower"  abolished. 

Tenancies  by  the  courtesy  and  in  dower  are  here- 
by abolished.     (R.  S.  2482.     In  force  May  6,  1853.) 

The  legislature  had  the  power  to  abolish  the  inchoate  right 
of  dower,  where  it  had  not  been  consummated  by  the  death  of 
the  husband,  64  Ind.  29;  40  Ind.  575.  Where  the  husband  made 
a  valid  executory  contract  for  the  sale  of  land,  and  thereby  clothed 
his  vendee  with  the  equitable  title,  prior  to  the  enactment  of  the 
statute  abolishing  dower,  and  died  after  its  enactment,  the  vested 
interest  of  the  vendee  was  not  affected  by  the  statute ;  the  widow 
was  not  entitled  to  any  fee,  but  only  a  dower,  23  N.  E.  Rep.  857 ; 
90  Ind.  186.  The  law  for  the  assignment  of  dower  was  continued 
in  force  so  far  as  the  right  of  dower  under  former  statutes  had  be- 
come vested.  Rev.  Stat.,  §  245. 

Sec.  290.    Survivor  or  parents,  descent  to. 

If  a  husband  or  wife  die  intestate,  leaving  no 
child,  but  leaving  a  father  and  mother,  or  either  of 
them,  then  his  or  her  property,  real  and  personal, 
shall  descend  three-fourths  to  the  widow  or  widow- 
er, and  one-fourth  to  the  father  and  mother  jointly, 
or  to  the  survivor  of  them:  Provided,  That,  if  the 
whole  amount  of  property,  real  and  personal,  do  not 
exceed  one  thousand  dollars,  the  whole  shall  go  to 
such  widow  or  widower.  If  a  husband  or  wife  die 
intestate,  leaving  no  child  and  no  father  or  mother, 
the  whole  of  his  or  her  property,  real  and  personal, 
shall  go  to  the  survivor.  (R.  S.  2489,  2490.  In  force 
May  6,  1853.) 

All  rules  of  descent  or  distribution  are  subject  to  the  provisions 
made  by  law  for  the  surviving  wife  or  husband.  Rev.  Stat.,  §2481. 
A  conveyance  or  device,  in  lieu  of  her  inchoate  interest,  does  not 
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prevent  a  widow  from  taking  all  of  her  deceased  husband's  real 
estate  as  heir  under  the  above  statute,  ii8  Ind.  593  (21  N.  E. 
Rep.  319).  Under  Sec.  2490,  the  widow  takes  all  only  where  the 
deceased  husband  left  neither  father  nor  mother,  107  Ind.  527 
(8  N.  E.  Rep.  296) ;  33  Ind.  142.  A  surviving  wife  who  rejects  a 
will  which  gives  her  a  life  estate  in  the  whole  of  his  real  estate, 
with  remainder  to  brothers  and  sisters,  there  being  no  father  or 
mother,  takes  only  a  fee  in  one-third,  119  Ind.  341  (21  N.  E.  Rep. 
918);  58  Ind.  loi.  See  54  Ind.  229.  Under  sec.  2489,  the  wife's 
three-fourths  cannot  be  reduced,  because  the  parent's  portion  is 
required  to  pay  debts,  93  Ind.  447.  The  word  intestate  refers  to 
property  and  not  to  the  decedent,  47  Ind.  284.  See  59  Ind.  379; 
25  Ind.  63 ;  13  Ind.  423 ;  12  Ind.  392. 

Sec.  291.    Adulterous  wife. 

If  a  wife  shall  have  left  her  husband,  and  shall  be 
living,  at  the  time  of  his  death,  in  adultery,  she  shall 
take  no  part  of  the  estate  of  her  husband.  (R.  S. 
2496.     In  force  May  6,  1853.) 

In  order  to  bar  her  right,  the  wife  must  have  left  her  husband, 
and  also  be  living  in  adultery  at  the  time  of  his  death.  These 
two  things  must  concur,  27  Ind.  123.  The  wife  is  living  in  adiik 
tery  when  she  is  guilty  of  adulterous  conduct.  It  is  not  neces- 
sary that  she  so  live  with  any  particular  person,  55  Ind.  243.  The 
wife's  right  is  not  barred  by  any  conduct  other  than  abandon- 
ment and  adultery,  no  matter  how  bad,  73  Ind.  112  (38  Am. 
Rep.  115). 

Sec.  292.    Widow,  what  descendB  to. 

If  a  husband  die  testate  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to 
her  in  fee-simple,  free  from  all  demands  of  creditors: 
Provided,  however.  That  where  the  real  estate  ex- 
ceeds in  value  ten  thousand  dollars,  the  widow  shall 
have  one-fourth  only,   and   where   the  real  estate 
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exceeds  twenty  thousand  dollars,  one-fifth  only,  as 
against  creditors. 

If  the  husband  shall  have  made  a  contract  for 
lands,  and,  at  the  time  of  his  decease,  the  considera- 
tion in  whole  or  in  part  shall  not  have  been  paid, 
but  after  his  death  the  same  shall  be  paid  out  of  the 
proceeds  of  his  estate,  his  widow  shall  have  one- 
third  of  said  lands  in  the  same  manner  as  if  the  legal 
estate  had  vested  in  the  husband  during  the  cover- 
ture. 

If  the  husband  shall  have  made  a  contract,  sub- 
sisting at  the  time  of  his  death,  for  real  estate,  and 
paid  only  part  of  the  consideration,  and  said  real 
estate  shall  be  sold  after  his  death  under  any  decree, 
or  by  virtue  of  any  power  or  devise  in  the  will  of 
the  husband,  the  widow  shall  be  entitled  to  her  third 
of  such  real  estate,  in  proportion  to  the  amount  paid 
under  said  contract  by  the  said  husband. 

Where  a  husband  shall  purchase  lands  during 
niairriage,  and  shall,  at  the  time  of  purchase,  mort- 
gage said  lands  to  secure  the  whole  or  part  of  the 
consideration  therefor,  his  widow,  though  she  may 
not  have  united  in  said  mortgage,  shall  not  be  en- 
titled to  her  third  of  such  lands  as  against  the  mort- 
gagee or  persons  claiming  under  him  ;  but  she  shall 
be  entitled  to  the  same  as  against  all  other  persons. 
(R.  S.  24S3,  2493,  2494,  2495.      In   force   May    6, 

1853.) 

The  alienage  of  a  wife  does  not  bar  her  inchoate  right,  if  her 
husband  be  capable  of  holding  the  land  at  the  time  of  his  death. 
Rev.  Stat.,  §  2507.     See  Aliens. 
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Sec.  293.    Widow's  rights— Oonstructioii  of  statutes. 

The  rights  of  a  surviving  wife  are  only  such  as  are  given  her 
jy  statute,  31  Ind.  47.     Under  Rev.  Stat.,  §  2483  and  §  2491,  the 
widow  takes  a  fee,  25  Ind.  222 ;  23  Ind.  462.    If  there  be  personal 
property  sufficient  to  pay  the  debts,  under  Rev.  Stat.,  §  2483,  the 
widow's  portion  cannot  be  reduced  below  one-third,  94  Ind.  387. 
The  widow's  one-third  is  subject  to  only  such  limitations  as  are 
prescribed  by  statute,  23  Ind.  462 ;  and  under  Rev.  Stat.,  §  2483, 
it  cannot  be  reduced  except  by  a  sale  to  pay  debts,  84  Ind.  224. 
The  wife's  interest  in  lands  of  her  husband  held  by  equitable  title 
only,  are  to  be  preserved  to  her  her  free  of  liens  the  same  as  if 
held  by  a  legal  title,  119  Ind.  560  (20  N.  E.  Rep.   535).     Sec. 
2483  of  Rev.  Stat,  defines  the  right  of  the  widow  as  against  credit- 
ors; while  sec.  2491  Rev.  Stat,  recognizes  the  exception  in  2483, 
in  favor  of  creditors,  and  defines  the  right  of  the  widow  as  against 
purchasers  and  heirs,  and  fixes  the  character  of  the  interest  held 
by  the  husband  in  which  she  can  share,  31  Ind.  48.     Under  Rev. 
Stat.,  §  2473  ^"d  §  2491,  if  the  owner  of  real  estate  of  not  to  ex- 
ceed one  thousand  dollars  in  value  die  intestate  without  issue  or 
their  descendants,  the  widow  takes  the  whole  as  against  the  sur- 
viving father  or  mother,  even  though  it  was  given  to  the  intestate 
by  the  father,  18  Ind.  9.     The  exception  in  Rev.  Stat.,  §  2491  and 
§  2483,  reduces  the  widow's  claim  only  in  favor  of  creditors,  9 
Ind.  29. 

Sec.  294.    Widow's  rights— Gtoneral  notes. 

Lord  Coke  said:  "There  be  three  things  highly  favored  in 
law,  life,  liberty,  and  dower,"  and  the  same  favor  extends  to  the 
rights  of  the  surviving  wife  under  our  statute  of  descents,  97  Ind. 
39.  The  widow's  one-third  is  to  be  protected  and  saved  to  her 
as  nearly  free  of  liens  as  possible,  and  neither  the  heirs  nor  the 
general  creditors  possess  any  claim  which  will  be  permitted  to  re- 
duce her  interest  as  defined  by  the  statute,  92  Ind.  515  ;  88  Ind. 
171,  178.  This  right  of  hers  can  only  be  lost  by  the  execution  of 
a  deed  or  mortgage  in  which  she  joins,  and  then  only  as  against 
the  mortgagee,  97  Ind.  38 ;  or  by  a  dedication  to  public  use,  85 
Ind.  104.  See  Eminent  Domain.  She  not  only  takes  her  portion 
free  from  the  claims  of  creditors,  but  free  from  the  claims  of  heirs 
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dren  or  their  descendants  by  the  marriage  in  virtue 
of  which  such  real  estate  came  to  such  widow,  then, 
in  such  case,  such  widow  may,  during  such  second 
or  subsequent  marriage,  by  her  second  or  subse- 
quent husband  joining  in  the  conveyance  thereof, 
alienate  such  real  estate  in  fee-simple.  (R.  S.  2484. 
Acts  1879,  p.  123.     In  force  May  31,  1879.) 

This  section  is  a  rule  of  descent  and  not  a  limitation  of  the  es- 
tate of  the  widow  in  the  lands  of  her  deceased  husband,  27  Ind. 
316;  25  Ind.  II.  It  should  not  be  so  construed  as  to  prevent  a 
widow  from  directing  which  of  two  pieces  of  real  estate  shall  be 
sold  to  pay  a  debt  which  must  be  paid  out  of  the  land  whether 
she  consents  or  not,  14  Ind.  564.  If  the  widow  dies  during  the 
second  marriage,  leaving  children  by  both  marriages,  her  one-third 
descends  to  the  children  of  the  former  marriage  by  which  the  land 
came  to  her ;  but  if  she  survive  the  husband  of  the  second  mar- 
riage it  will  descend  to  all  of  her  children  by  both  marriages,  71 
Ind.  237. 

Sec.  297.    Alienation  by  widow  during  second  mar- 
riage. 

An  unmarried  widow  may  dispose  of  her  real  estate  at  pleasure, 
no  matter  from  what  source  it  may  have  been  derived,  64  Ind.  187; 
but  a  conveyance  by  a  widow  and  her  second  husband,  of  land 
derived  from  her  marriage  to  any  former  husband,  passes  no  title 
whatever,  62  Ind.  17;  37  Ind.  463  ;  74  Ind.  284;  78  Ind.  11.  The 
grantors  in  such  a  conveyance  would  be  liable  upon  their  cove- 
nants of  warranty,  61  Ind.  362  (28  Am.  Rep.  675) ;  102  Ind.  274 
(i  N.  E.  Rep.  630),  It  was  said  that  this  restraint  was  "absolute 
where  there  are  no  children  of  the  marriage  in  virtue  of  which  she 
received  the  property,  as  where  there  are,"  35  Ind.  342  ;  but  by  act 
of  1 879,  p.  1 24,  a  proviso  is  added  giving  her  power  to  convey  where 
there  are  no  children  by  a  former  marriage,  106  Ind.  404  (7  N.  E. 
Rep.  3).  She  has  no  more  power  to  mortgage  than  she  has  to 
convey,  108  Ind.  174  (9  N.  E.  Rep.  153);  41  Ind.  434;  nor  can  the 
real  estate  be  sold  on  execution  against  her,  59  Ind.  327;  73  Ind. 
1 59;  97  Ind.  446;  but  this  disability  is  removed  by  the  death  or 
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divorce  from  the  second  husband,  51  Ind.  283.  Ifthe  widow  make 
a  valid  contract  for  the  sale  of  her  one-third,  before  her  second 
marriage,  the  fact  that  the  conveyance,  in  pursuance  of  such  con- 
tract, be  made  after  her  second  marriage,  her  second  husband  join- 
ing with  her,  does  not  render  such  conveyance  void  or  voidable, 
40  Ind.  513.  If  the  widow  and  her  second  husband  sell  and  at- 
tempt to  convey,  and  she  subsequently  reclaims  the  land,  they 
are  liable  to  the  purchaser  for  whatever  of  the  purchase  money 
they  may  have  received,  27  Ind.  320.  The  widow's  inability  to 
alienate  her  one-third  during  her  second  marriage  does  not  pre- 
vent her  from  maintaining  suit  for  partition,  80  Ind.  573  ;  nor  the 
court  from  ordering  sale  in  partition  proceedings,  30  Ind.  387 ;  and 
if  such  sale  be  made,  the  widow's  one-third  must  be  paid  to  her 
unconditionally.  Her  disability  to  alienate  does  not  extend  to  the 
proceeds  of  such  sale,  51  Ind.  281;  23  Ind.  465.  Where  such 
widow  is  only  entitled  to  a  life  estate  in  the  one-third  and  it  be 
sold  in  proceedings  for  partition,  only  the  value  of  the  life  estate 
should  be  paid  to  her,  64  Ind.  85. 

Sec.  298.    Subsequent  wife  without  children. 

If  a  man  dies  intestate,  leaving  a  widow  and  child 
or  children,  not  exceeding  two,  the  personal  property 
of  such  intestate  shall  be  equally  divided  among  the 
widow  and  children,  the  widow  taking  an  equal  share 
with  one  child,  but  if  the  number  of  children  exceed 
two,  the  widow  s  share  shall  not  be  reduced  below 
one-third  of  the  whole :  Provided,  That  if  a  man 
marry  a  second  or  subsequent  wife  and  has  by  her  no 
children,  but  has  children  alive  by  a  former  wife,*  the 
inerest  of  such  second  or  subsequent  childless  wife 
in  the  lands  of  the  decedent  shall  only  be  a  life  es- 
tate, and  the  fee  of  the  same  shall  at  the  death  of 
such  husband  vest  in  such  children,  subject  only  to 
the  life  estate  of  the  widow.  (E.  S.  423,  Acts  1889, 
p.  430.    In  force  March  ii,  1889.) 


280  DESCENT 

This  section  takes -the  place  of  Sec.  2487  of  the  Rev.  Stat. 
Under  that  section  it  was  held  that  the  words  "children  alive" 
meant  children  or  their  descendants,  64  Ind.  78 ;  that  the  widow's 
portion  descended,  at  her  death,  to  the  husband's  children  free 
from  all  claim  of  his  creditors,  3 1  Ind.  69  ;  but  that  it  was  liable  for 
her  debts  as  against  the  husband's  children  by  a  former  marriage, 
20  Ind.  510.     The  child  of  the  second  marriage  takes  the  portion 
which  descends  to  the  mother  as  against  the  children  of  the  hus- 
band by  a  former  marriage,  23  Ind.  202,  465.     Prior  to  the  above 
act  of  1889,  the  childless  subsequent  wife,  upon  the  death  of  the 
husband,  took  her  portion  in  fee,  and  at  her  death  it  descended 
from  her  to  the  husband's  children  by  a  former  wife.     Such  chil- 
dren became  her  forced  heirs.     In  all  other  respects  the  childless 
wife  took  as  any  other,  loi  Ind.  478,  480  (i  N.  E.  Rep.  52).    The 
children  of  the  husband  by  a  former  marriage  did  not  take  as  re 
versioners  or  remainder-men,  but  as  the  heirs  of  the  childless  wife, 
1 19  Ind.  144  (21  N.  E.  Rep.  583).     She  inherited  from  the  husband 
free  from  the  claims  of  creditors  and  the  children  inherited  from 
her  free  from  the  claims  of  the  husband's  creditors,  107  Ind.  324(6 
N.  E.  Rep.  923) ;  and  while  she  lived  the  children  had  no  present 
title.  Id.     It  was  held  by  a  divided  court,  that  under  Rev.  Stat., 
§§  2487-2491,  the  childless  second  wife  took  only  a  hfe  estate  in 
the  one-third  of  lands  which  the  husband  acquired  during  the  sec- 
ond marriage  and  which  were  sold  on  execution  against  him  upon 
a  judgment,  to  which  she  was  not  a  party,  70  Ind.  350.     The  rad- 
ical change  made  in  this  section  by  the  Act  of  1889  renders  the 
decisions  made  with  reference  to  the  old  section  of  little  value. 
Adopted  children  are  not  the  children  of  the  wife  nor  of  a  previous 
wife,  25  Ind.  222. 

Sec.  299.  .  Conveyances  by  subsequent  childless  wife, 
and  children  of  former  wife,  bar  descent. 

In  all  cases  where,  during  the  life  of  the  second  or 
subsequent  childless  wife  and  after  the  death  of  the 
husband,  the  children  of  the  latter  by  former  wife  have 
executed  or  attempted  to  execute  conveyances  in  fee 
to  all  or  any  part  of  the  lands  affected  by  the  life  es- 
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tate,  and  have  received  full  payment  therefor,  or 
where  all  or  any  part  of  such  lands  have  been  con- 
veyed for  a  full  consideration  by  the  guardians  of 
any  of  such  children,  such  conveyances  shall,  at  the 
death  of  such  second  or  subsequent  childless  wife,  be 
held  to  convey  the  interest  of  such  children  in  such 
lands  that  would  descend  to  them  through  such  sec- 
ond or  subsequent  childless  wife,  and  shall  estop  such 
children  or  their  heirs  from  hereafter  claiming  such 
interest. 

In  all  cases  where,  after  the  death  of  such  husband, 
the  second  or  subsequent  childless  wife  and  the 
children  of  the  decedent  by  a  former  wife,  or  their 
guardians,  have  attempted  to  dispose  of  the  life  es- 
tate by  conveyances  one  to  the  other,  of  certain  parts 
of  the  lands  of  said  decedent,  such  conveyances  shall 
be  held  to  be  valid  and  shall  estop  all  the  parties  or 
their  heirs  from  hereafter  claiming  any  interest  so 
conveyed:  Provided,  That  this  act  shall  not  in  any 
way  affect  any  suit  or  suits  now  pending  in  any  of 
the  Courts  of  this  State  or  the  rights  of  any  parties 
thereto. 

The  provisions  of  this  act  shall  not  apply  in  any 
case  where  the  second  childless  wife  has  died  and  the 
estate  become  vested  in  the  heirs  of  the  deceased 
husband.  (E.  S.  424,  425,  426.  Acts,  1889,  p.  430. 
In  force  March  11,  1889.) 

Sec.  300.    Alienation  by  husband  does  not  affect  wid- 
ow's right. 

No  act  or  conveyance,  performed  or  executed  by  the 
husband  without  the  assent  of  his  wife,  evidenced  by 
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her  acknowledgment  thereof  in  the  manner  required 
by  law ;  nor  any  sale,  disposition,  transfer,  or  incum- 
brance of  the  husband  s  property,  by  virtue  of  any  de- 
cree, execution,  or  mortgage  to  which  she  shall  not 
be  party  (except  as  provided  otherwise  in  this  Act), 
shall  prejudice  or  extinguish  the  right  of  the  wife  to 
her  third  of  his  lands  or  to  her  jointure,  or  preclude 
her  from  the  recovery  thereof,  if  otherwise  entitled 
thereto.     (R.  S.  2499.     In  force  May  6,  1853.) 

The  wife's  interest  is  not  a  mere  incumbrance,  but  it  is  an  es- 
tate in  the  land,  which  no  ordinary  alienation  done  or  sufTered  by 
the  husband  can  destroy,  107  Ind.  544  (8N.  E.  Rep.  578)  ;  25  Ind. 
274.  It  cannot  be  divested  by  a  foreclosureof  a  mortgage  in  which 
she  did  not  join,  nor  by  a  subsequent  sale  to  an  innocent  pur- 
chaser, 25  Ind.  14  (87  Am.  Dec.  346).  A  mortgage  to  secure  ad- 
vances, made  prior  to  this  statute,  in  which  the  wife  did  not  join,  was 
held  to  be  no  bar  to  the  wife's  right,  22  Ind.  i6i ;  but  in  a  later  case 
it  was  held  that  a  wife  could  only  hold  her  dower  as  against  a  mort- 
gage executed  by  her  husband  alone  prior  to  this  statute,  27  Ind. 
472.  Her  right  is  subject  to  a  vendor's  lien  to  the  extent  of  its 
proportion  of  the  unpaid  purchase-money,  86  Ind.  454;  68  Ind. 
371 ;  and  it  is  barred  as  to  lands  alienated  from  the  husband  by 
eminent  domain,  on  the  principle  that  the  legislature  gave  and 
can  take  away,  85  Ind.  106.  As  to  the  rights  of  an  alienee  with 
respect  to  improvements,  see  loi  Ind.  231. 

Sec.  301.    Widow  and  one  child. 

If  a  husband  die  intestate,  leaving  a  widow  an^.  one 
child  only,  his  real  estate  shall  descend  one-half  to 
his  widow  and  one-half  to  his  child.  (R.  S.  2486. 
In  force  May  6,  1853.) 

The  election  of  a  widow  to  take  under  a  will  of  her  husband, 
which  does  not  dispose  of  the  entire  estate,  but  only  creates  in  her 
a  trust  for  a  limited  time,  does  not  prevent  her  from  taking  one- 
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half  under  this  statute  upon  the  expiration  of  the  trust,  1 14  Ind.  8 
(16  N.  E.  Rep.  500).  The  widow  and  one  child  share  equally ; 
and  if  the  widow  die  leaving  such  child  and  other  children,  her 
half  descends  to  all  of  her  children  equally,  46  Ind.  410. 

Sec.  302.    Devise  in  lieu  of  widow's  right,  and  her 
election. 

A  surviving  wife  is  entitled,  except  as  in  section 
seventeen  (§  2483)  excepted,  to  one-third  of  all  the 
real  estate  of  which  her  husband  may  have  been 
seized  in  fee-simple  at  any  time  during  the  marriage, 
and  in  the  conveyance  of  which  she  may  not  have 
joined,  in  due  form  of  law,  and  also  of  all  lands  in 
which  her  husband  had  an  equitable  interest  at  the 
time  of  his  death:  Provided,  That  if  the  husband 
shall  have  left  a  will,  the  wife  may  elect  to  take  utider 
the  will  instead  of  this  or  the  foregoing  provisions. 
(R.  S.  2491.) 

Whenever  it  is  reasonably  clear  that  the  provision  made  for  a 
widow  in  a  will  is  in  lieu  of  her  marital  rights,  her  acceptance  of 
the  will  is  a  waiver  of  such  right,  119  Ind.  53  (21  N.  E.  Rep.  325). 
She  cannot  take  both  under  the  law  and  under  the  will,  unless  it 
be  the  plainly  expressed  intention  of  the  testator,  74  Ind.  191. 
The  law  favors  the  wife's  inchoate  right,  but  where  it  is  the  inten- 
tion of  the  testator  that  a  devise  shall  be  in  lieu  of  such  right,  the 
intention  shall  prevail,  105  Ind.  17  (4  N.  E.  Rep.  284).  A  widow's 
election  to  take  under  the  law  is  a  rejection  of  the  provision  made 
for  her  in  the  will,  98  Ind.  465.  It  is  held  that,  where  a  provision 
is  made  for  a  widow  in  a  will,  it  is  presumed  to  be  in  lieu  of  her 
dower,  unless  the  contrary  clearly  appear,  45  O.  St.  203  (12  N.  E. 
Rep.  660). 

Sec.  303.    Necessity  and  manner  of  making  election 
by  widow. 

If  lands  be  devised  to  a  woman,  or  a  pecuniary  or 
other  provision  be  made  for  her  by  the  will  of  her 
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late  husband,  in  lieu  of  her  right  to  lands  of  her  hus- 
band, she  shall  take  under  the  will  of  her  late  hus- 
band, unless  she  shall  make  her  election  whether  she 
will  take  the  lands  so  devised,  or  the  provision  so 
made,  or  whether  she  will  retain  the  right  to  one- 
third  of  the  land  of  her  late  husband ;  but  she  shall 
not  be  entitled  to  both  unless  it  plainly  appear  by  the 
will  to  have  been  the  intention  of  the  testator  that 
she  should  have  such  lands,  or  pecuniary  or  other 
provision  thus  devised  or  bequeathed  in  addition  to 
her  rights  in  the  lands  of  her  husband.  Such  elec- 
tion shall  be  in  writing,  signed  by  such  woman  and 
acknowledged  before  some  officer  authorized  to  take 
the  acknowledgment  of  deeds,  and  shall  be  made 
within  one  year  after  said  will  has  been  admitted  to 
probate  in  this  State,  and  be  filed  and  recorded  in 
the  office  of  the  Clerk  of  the  Circuit  Court  in  which 
such  will  is  probated  and  recorded  by  such  clerk  in 
the  record  of  wills,  reference  being  made  from  such 
record  to  the  book  and  page  in  which  the  will  is 
recorded  and  from  the  record  of  the  will  to  the  book 
and  page  in  which  such  election  is  recorded.  (E.  S. 
428.    Acts  1885,  pp.  239, 240.    In  force  July  18, 1885.) 

The  widow  cannot  make  her  election  in  any  manner  except  as 
provided  in  this  statute,  and  unless  so  made  she  is  bound  by  the 
provisions  of  the  will,  120  Ind.  172  (22  N.  E.  Rep.  118).  In  Ken- 
tucky, a  similar  statute  was  construed  more  liberally,  and  it  was 
held  that  a  widow  might  make  her  election  in  a  manner  and  at  a 
time  diflferent  from  that  provided  in  the  statute,  9  Bush  (Ky.) 
230.  Prior  to  the  enactment  of  the  above  statute  fixing  the  time 
for  election,  it  could  be  made  at  any  time,  19  Ind.  467.  The  elec 
tion  by  a  widow  is  a  personal  privilege.  It  cannot  be  exercised 
by  her  guardian  or  her  heirs,  86  Ind.  247  ;  56  Ind.  90 ;  95  Ind.  106. 
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Such  election  affects  only  her  inchoate  interest  when  consummated. 
The  remainder  of  the  estate  descends  as  provided  in  the  will,  25 
Ind.  63.  The  claim  of  the  widow  to  the  five  hutidred  dollars 
.given  her  by  Rev.  Stat.,  §  2269,  is  released  by  her  election  to  take 
under  a  will  which  makes  provisions  for  her  which  are  inconsistent 
with  such  claim,  107  Ind.  198  (6  N.  E.  Rep.  317).  Where  an  elec- 
tion is  provided  for,  the  choice  must  be  exercised.  The  party  . 
cannot  take  both,  1 1  Ohio  343.  The  will  must  be  taken  or  re- 
jected as  a  whole,  117  111.  362  (7  N.  E.  Rep.  636);  116  111.  29  (4 
N.  E.  Rep.  658)  ;  122  111.  528  (14  N.  E.  Rep.  44) ;  107  Ind.  198  (6 
N.  E.  Rep.  319).  Where  the  husband's  will  was  made  before 
marriage,  the  widow  is  not  required  to  renounce  its  provisions  in 
order  to  take  under  the  law,  14  B.  Mon.  (Ky.)  444.  , 

Sec.  304.    Antenuptial  provisions  and  jointure  in  lieu 
of  widow's  right,  and  her  election. 

Whenever  an  estate  in  lands  shall  be  conveyed  to 
a  person  and  his  intended  wife,  or  to  such  intended 
wife  alone,  or  to  any  person  in  trust  for  such  in- 
tended wife,  for  the  purpose  of  creating  a  jointure  for 
such  intended  wife ;  or  whenever,  for  the  same  pur- 
pose, a  pecuniary  provision  shall  be  made  for  the 
benefit  of  the  intended  wife, — the  same  shall  be  a  bar 
to  the  right  or  claim  of  such  wife  in  lands  of  her  hus- 
band :  Provided,  The  intended  wife,  at  the  time  of 
the  creation  of  such  jointure,  signified  in  writing  in- 
dorsed upon  or  attached  to  the  deed  creating  said 
jointure,  her  assent  to  receive  the  same  in  lieu  of  all 
right  or  claim  of  such  wife  in  the  lands  of  the  hus- 
band. 

The  jointure  of  the  wife,  if  consisting  of  real  estate, 
must  not  be  less  than  a  freehold  estate  in  lands,  to 
take  effect,  in  possession  or  profit,  immediately  on 
the  death  of  the  husband. 
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The  assent  of  the  wife  to  such  jointure,  if  she  be 
an  infant,  shall  not  be  valid,  unless  her  father  (or  if 
there  be  rfb  father  alive,  then  the  mother;  or  if  there 
be  no  mother,  then  the  guardian)  shall  join  therein. 

If  before  her  coverture,  but  without  her  assent,  or 
•  if  after  her  coverture,  any  such  jointure  or  pecuniary 
provision  shall  be  assured  or  given  for  her  jointure, 
in  lieu  of  her  right  to  one-third  of  the  lands  of  her 
husband,  she  shall  make  her  election,  within  one  year 
after  the  death  of  her  husband,  whether  she  will  take 
such  jointure  or  pecuniary  provision,  or  whether 
she  will  retain  her  right  to  one-third  of  the  lands  of 
her  husband ;  but  she  shall  not  be  entitled  to  both. 
(R.  S.  2500,  2502,  2503,  2504.    In  force  May  6, 1853.) 

An  agreement  in  writing,  made  by  husband  and  wife  six  years 
before  their  marriage,  to  the  effect  that  neither  should,  by  their 
contemplated  marriage,  take  any  interest  in  or  inherit  any  portion 
of  the  other's  property,  bars  the  widow  from  claiming  any  interest 
in  the  estate  of  the  husband,  116  Ind.  545  (19  N.  E.  Rep.  11 5), 
The  agreement  must  be  in  writing,  63  Ind.  93.  A  jointure  was 
held  to  bar  her  inchoate  right  to  one-third  of  her  husband's  land, 
but  not  to  bar  her  rights  as  heir  under  Rev.'  Stat.,  §  2490,  1 18  Ind. 
593  (21  N.  E.  Rep.  319). 


Sec.  306.    Homestead,  occupancy  of  by  widow  and 
children. 

A  surviving  wife  and  minor  children  shall,  in  all 
cases,  be  allowed  to  remain  in  the  ordinary  dwelling- 
house  of  the  family,  and  to  occupy  the  same  and  the 
messuage  thereunto  appertaining,  and  fields  adjacent, 
if  any,  not  exceeding  forty  acres,  free  of  rent,  for  one 
year  from  the  death  of  her  husband.  (R.  S.  2492. 
In  force  May  6,  1853.) 
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At  common  law,  the  widow's  quarantine  was  a  personal  right, 
2  Bouv.  Dicjt.  399 ;  and  was  the  right  to  remain  in  the  mansion  of 
her  deceased  husband  until  her  dower  was  assigned,  or  for  a  period 
of  forty  days,  if  she  did  not  marry  within  that  time,  Tiedeman  on 
Real  Prop.,  §  133;  4  Blkf.  333.  ,  The  above  statute  makes  a 
more  liberal  provision,  but  it  is  none  the  less  a  temporary  one,  71 
Ind.  576.  The  widow  is  entitled  to  the  occupancy  and  also  the 
usufruct,  81  Ind.  292 ;  62  Ind.  546,  548.  She  may  rent  to  a  third 
party,  28  O.  St.  133  (22  Am.  Rep.  362).  The  right  does  not  de- 
pend on  the  existence  of  minor  children,  91  Ind.  370 ;  and  where 
the  minor  children  are  removed  from  the  land  by  their  guardian, 
the  widow  is  not  liable  to  him  or  them  for  any  portion  of  the  ren- 
tal  value  for  that  year,  29  Ind.  57.  The  right  to  occupy  the 
dwelling  does  not  extend  to  an  adjacent  store-room,  7  Ind.  495  ; 
and  it  is  not  adverse  to  the  fee  which  vests  in  the  heirs,  22  N.  E. 
^^^P-  531 ;  24  N.  E.  Rep.  1032.  It  cannot  be  sold  on  execution, 
15  B.  Mon.  604;  and  if  abandoned  by  the  widow  the  heirs  may 
take  it  free  of  rent,  9  B.  Mon.  579. 

Sec.  306.    Wife's  inclioate  interest,  inheritance  of. 

If  any  married  woman  shall  die,  holding  real  prop- 
erty vested  in  her  by  the  provisions  of  this  Act,  (Sec. 
304)  during  the  existence  of  the  marriage  in  virtue  of 
which  she  received  the  same,  the  whole  of  such  real 
property  shall  descend  to  her  surviving  husband; 
and  if  any  woman  shall  marry  a  second  or  any  sub- 
sequent time,  holding  real  property  vested  in  her  by 
the  provisions  of  this  Act,  (Sec.  304)  such  woman 
may  not,  during  such  second  or  subsequent  marriage, 
either  with  or  without  the  assent  of  her  husband, 
alienate  such  real  estate ;  and  if,  during  such  mar- 
riage, such  wife  shall  die,  such  real  estate  shall  de- 
scend to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be. 
(R-  S.  2510.    In  force  Aug.  24,  1875.) 
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A  second  husband  cannot  inherit  any  real  estate  from  the  first 
husband  through  the  wife,  37  Ind.  303.  If  the  wife  dies  after  a 
judicial  sale  of  her  husband's  real  estate  and  before  the  execution 
of  the  sheriff's  deed,  her  one-third  vests  in  her  and  descends  to 
her  husband,  88  Ind.  227. 

Sec.  307..  Husband,  what  descendB  to. 

If  a  wife  die  testate  or  intestate,  leaving  a  wid- 
ower, one-third  of  her  real  estate  shall  descend  to 
him,  subject,  however,  to  its  proportion  of  the  debts 
of  the  wife  contracted  before  marriage.  (R.  S.  2485. 
In  force  May  6,  1853.) 

Under  the  statute,  Acts  1847,  P-  45'  ^^^  husband  had  an 
inchoate  right  of  dower  in  his  wife's  land,  which  he  could  convey, 
9  Ind.  184  (68  Am.  Dec.  618).  He  takes  one-third  subject  to  his 
proportion  of  the  wife's  debts  contracted  before  marriage,  19  Ind. 
431.  Under  the  statute  of  1838  his  right  was  the  same  as  that  of 
the  wife  where  she  -survived,  i  Ind.  94,  The  consent  of  the  hus- 
band, that  the  wife  devise  the  whole  of  her  estate,  does  not  pre- 
vent him  from  asserting  his  marital  right  to  the  one-third,  94  Ind 
510;  48  Ind.  417. 

Sec.  308.   Abandonment  or  adultery  by  husband. 

If  a  husband  shall  have  left  his  wife,  and  shall  be 
living,  at  the  time  of  her  death,  in  adultery,  he  shall 
take  no  part  of  her  estate. 

If  a  husband  shall  abandon  his  wife  without  just 
cause,  failing  to  make  suitable  provision  for  her,  or 
for  his  children,  if  any,  by  her,  he  shall  take  no  part 
of  her  estate.     (R.  S.  2497,  2498.     In  force  May  6, 

1853.) 

A  husband  who  abandons  his  wife  cannot,  upon  her  death, 
have  partition  of  her  lands,  loi  Ind.  344. 


!• 

I 


DESCENT.  289 

Sec.   300.     Antenuptial   settlement  bars  descent  to 
husband^  when. 

Whenever  an  estate  in  lands  or  other  property 
shall  be  conveyed  to  a  woman  and  her  intended 
husband  or  to  such  intended  husband  alone,  as  an 
equivalent  for  or  in  lieu  of  all  right  or  claim  of  the 
said  intended  husband  in  the  lands  of  his  future 
wife,  the  same  shall  be  a  bar  to  such  right  or  claim : 
Provided,  The  intended  husband,  at  the  time  of  the 
execution  of  such  conveyance,  signified,  in  writing 
indorsed  upon  or  attached  to  said  conveyance,  his 
assent  to  receive  the  same  in  lieu  of  all  right  or 

claim  of  such  husband   in   the  lands  of  the  wife. 

• 

(R.  S.  2501.     In  force  May  6,  1853.) 

See  Antenuptial  Settlements. 


Sec.  310.   Loss  of  jointure  and  revival  of  descent. 

If  a  woman  be  lawfully  evicted  of  lands  assigned 
to  her  as  jointure,  or  be  deprived  of  provision  made 
for  her  as  jointure ;  or  if  a  man  be  lawfully  evicted 
of  lands  or  deprived  of  other  property  conveyed  to 
him  in  nature  of  a  jointure, — which  assignment,  pro- 
vision, or  conveyance  had  barred  her  or  his  right  in 
the  lands  of  her  husband  or  of  his  wife,  as  the  case 
may  be,  then  her  or  his  right  to  a  third  of  said  lands 
shall  revive  and  be  in  force.  (R.  S.  2506.  In  force 
May  6,  1853.) 
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UNCLAIMED  REAL  ESTATE. 

Sec.  311.    Disposition  of  lands  not  claimed  by  devi- 
sees or  heirs. 

If,  at  the  final  settlement  of  an  estate,  there  remain 
real  estate  of  the  decedent  undisposed  of,  and  there 
be  no  executor  authorized  by  will  to  take  charge 
thereof,  and  no  heirs  or  devisees  entitled  thereto  shall 
appear  and  take  possession  of  the  same,  the  Circuit 
Court  in  which  such  final  settlement  was  made  shall 
direct  the  administrator  who  settled  said  estate  to 
lease  such  real  estate,  if  it  be  susceptible  of  produc- 
ing rent,  for  one  year,  taking  bond  fi-om  the  lessee, 
with  sufficient  surety,  for  the  payment  of  rent  and 
taxes  on  the  real  estate  and  the  keeping  of  the  same 
in  good  order.  Such  administrator  shall  render  to 
the  Court,  whenever  required,  a  verified  account  of 
such  renting,  and  pay  into  Court  any  moneys  arising 
therefrom,  after  deducting  costs  and  expenses  allowed 
by  the  Court. 

Such  Court  may,  from  time  to  time,  order  the  re- 
leasing of  such  real  estate,  in  case  the  heirs  or  devi- 
sees thereof  do  not  appear  and  establish  their  title, 
until  the  expiration  of  five  years  after  such  final  set- 
tlement; when,  if  no  heirs  appear,  the  Court  shall 
order  such  administrator  to  sell  such  real  estate 
under  the  same  regulations  as  are  provided  in  case 
of  sales  of  real  estate  where  the  personal  is  insuffi- 
cient to  pay  debts,  and  upon  the  purchase-money 
therefor  being  paid  into  Court,  the  Clerk  shall  pay 
the  same  to  the  Treasurer  of  the  county,  who  shall 
pay  it  to  the  Treasurer  of  State,  on  whose  books  it 
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Shall  be  credited  to  the  unknown  heirs  of  the  de- 
ceased. 

If,  at  any  time  after  such  final  settlement,  and  be- 
fore the  sale  of  said  real  estate,  as  provided  in  the 
last  preceding  section,  the  heirs  or  devisees  appear 
in  such  Court  and  prove  their  title  to  said  real  estate, 
the  Court  shall  suspend  further  proceedings  touch- 
ing the  leasing  or  sale  thereof;  and  if  such  real  estate 
be  then  leased,  the  Court  shall  order  the  administra- 
tor holding  such  lease  to  pay  over  the  rents,  and 
assign  the  same  and  the  bond  for  the  payment  of  the 
rent,  to  such  heirs  or  devisees,  and  discharge  him 
from  further  duties  in  the  premises,  and  shall  tax  the 
costs  and  expenses  incurred  in  the  execution  of  such 
trust  to  such  heirs  or  devisees. 

If,  at  any  time  after  the  receipt  of  the  proceeds  of 
such  estate  by  the  Treasurer  of  State,  the  heirs  or 
devisees  of  such  decedent  appear  before  the  Court  in 
which  the  estate  was  settled,  and  prove  their  heirship, 
such  Treasurer  of  State,  on  a  certified  copy  of  the 
record  of  such  proceeding,  signed  by  the  Clerk  of 
such  Court  and  attested  by  his  official  seal,  being 
presented  to  him,  shall  pay  to  such  heirs  the 
amount  of  their  shares  of  such  estate  in  the  State 
Treasury. 

If,  at  the  expiration  of  two  years  from  the  final  set- 
tlement of  an  estate,  no  proof  of  heirship  or  title  by 
will  shall  have  been  made  as  to  all  or  any  portion  of 
the  surplus,  the  Court  shall  direct  the  same  to  be  paid 
to  the  County  Treasurer,  to  be  by  him  paid  to  the 
Treasurer  of  State,  who  shall  enter  the  same  on  his 


\ 
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books  to  the  credit  of  the  unknown  heirs  of  the  de- 
cedent. 

The  Clerk  of  the  Circuit  Court  shall  report  to  the 
Auditor  of  State,  within  thirty  days  after  the  same 
is  paid  into  the  Court,  the  amount  of  money  belong- 
ing to  unknown  heirs  which  has  been  directed  to  be 
paid  to  the  County  Treasurer,  with  the  names  of  the 
decedent  and  the  executor  or  administrator ;  and  such 
Auditor  shall  enter  the  same  on  his  account  against 
the  Treasurer  of  State,  who  shall  order  suit  to  be 
brought  against  all  officers  on  their  bonds  who  are 
delinquent  in  the  management  of  the  same. 

The  Court  may  direct  notice  to  such  unknown 
heirs  of  the  pendency  of  such  proceedings  to  be  given 
at  any  time  before  such  five  years  have  elapsed  in 
any  newspaper  printed  and  published  in  the  United 
States.     (R.  S.  2411-2417,     In  force  Sept  19,  1881.) 

See  88  Ind.  273 ;  81  Ind.  342. 

WILLS. 

Sec.  312.    Who  may  make. 

All  persons,  except  infants  and  persons  of  un- 
sound mind,  may  devise,  by  last  will  and  testament, 
any  interest,  descendible  to  their  heirs,  which  they 
may  have  in  any  lands,  tenements,  and  heredita- 
ments, or  in  any  personal  property,  to  any  person 
or  corporation  capable  of  holding  the  same.  (R.  S. 
2556.     In  force  May  6,  1853.) 

The  first  section  of  said  Act  f§  2556)  was  intended 
to  empower,  and  does  empower,  married  women,  as 
well  as  all  other  persons,  except  infants  and  persons 
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of  unsound  minds,  to  devise  and  bequeath,  by  last 
will  and  testament,  their  real  and  personal  estate  to 
any  person  or  corporation  capable  of  holding  the 
same ;  and  such  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  said  first  section ;  and  it  shall 
be  the  duty  of  all  the  Courts  to  construe  said  sec- 
tion accordingly. 

All  wills  made  by  married  women  before  the 
passage  of  this  Act,  and  after  the  taking  effect  of  the 
aforesaid  Act  (approved  May  31,  1852),  and  which 
conform  to  the  requirements  of  the  laws  of  this 
State  in  relation  to  last  wills  and  testaments,  are 
hereby  legalized,  and  shall  have  the  same  force  and 
effect  as  if  they  had  been  executed  after  the  taking 
effect  of  this  Act     (R.  S.  2557.     In  force  March  3, 

1859) 

The  term  "will"  includes  all  wills,  testaments,  codicils  and  sup- 
plemental wills,  Rev.  Stat.,  §  261 1.  A  joint  will  passes  title  to  real 
estate  held  in  common,  upon  the  death  of  both  testators,  95  Ind. 
184.  In  Ohio,  it  is  held  that  such  joint  will  must  not  be  in  the 
nature  of  a  compact,  but  must  be  the  will  of  each,  revocable  by 
each,  and  cannot  be  admitted  to  probate  until  all  of  the  testators 
are  dead,  39  O.  St.  639  (48  Am.  Rep.  477) ;  14  O.  St.  157  (82  Am. 
Dec.  474). 

Sec.  313.    Execution  and  proof. 

No  will  except  a  nuncupative  will  shall  affect  any 
estate,  unless  it  be  in  writing,  signed  by  the  testator, 
or  by  some  one  in  his  presence  with  his  consent, 
and  attested  and  subscribed  in  his  presence  by  two 
or  more  competent  witnesses ;  and  if  the  witnesses 
are  competent  at  the  time  of  attesting,  their  subse- 
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quent  incompetency  shall  not  prevent  the  probate 
thereof.     (R.  S.  2576.     In  force  May  6,  1853.) 

No  noncupative  will  is  valid  where  the  amount  devised  exceeds 
one  hundred  dollars  in  value,  Rev.  Stat.,  §  2577.  Wills  made 
within  this  State  must  be  executed  according  to  the  laws  of  this 
State,  Rev.  Stat.,  §  2494.  The  signatures  of  the  testator  and  wit- 
nesses being  placed  on  the  paper  in  an  informal  manner  does  not 
invalidate  the  will,  88  Ind.  251 ;  and  it  is  not  necessary  that  they 
all  sign  at  the  same  time,  106  Ind.  475  (  7  N.  E.  Rep.  201,  55  Am. 
Rep.  762).  It  is  not  necessary  that  the  testator  should  formally 
request  the  witnesses  to  attest  his  will,  87  Ind.  13;  81  Ind.  4. 
The  signature  of  the  testator  need  not  be  made  in  the  actual 
presence  of  the  witnesses,  but  they  must  see  the  signature  and  be 
informed  by  the  testator  that  it  is  his,  no  N.  Y.  278  (18  N.  E. 
Rep.  106) ;  I  ID  N.  Y.  611  (18  N.  E.  Rep.  433  ;  6  Am.  St.  Rep.  409). 
A  mere  contract  that  property  shall  pass  from  its  owner  to  an- 
other upon  the  death  of  the  former  is  not  a  will,  and  does  not 
transfer  any  title,  84  Ind.  550;  97  Ind.  271. 

Sec.  314.    Revocation— What  is,  and  descent  there* 
upon. 

No  will  in  .writing,  nor  any  part  thereof,  except  as 
in  this  Act  provided,  shall  be  revoked,  unless  the 
testator,  or  some  other  person  in  his  presence  and 
by  his  direction,  with  intent  to  revoke,  shall  destroy 
or  mutilate  the  same ;  or  such  testator  shall  execute 
other  writing  for  that  purpose,  signed,  subscribed, 
and  attested  as  required  in  the  preceding  section. 
And  if,  after  the  making  of  any  will,  the  testator 
shall  execute  a  second,  a  revocation  of  the  second 
shall  not  revive  the  first  will,  unless  it  shall  appear 
by  the  terms  of  such  revocation  to  have  been  his 
intent  to  revive  it,  or,  unless  after  such  revocation, 
he  shall  duly  re-publish  the  previous  will. 
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If,  after  the  making  of  a  will,  the  testator  shall 
have  born  to  him  legitimate  issue,  who  shall  survive 
him,  or  shall  have  posthumous  issue,  then  such  will 
shall  be  deemed  revoked,  unless  provision  shall 
have  been  made  in  such  will  for  such  issue. 

But  in  case  such  child  dies  without  issue,  and  the 
wife  of  such  testator  be  living,  the  estate  of  the  tes- 
tator, except  the  wife  s  interest  therein,  shall  descend 
according  to  the  terms  of  the  will ;  and  in  case  of  the 
death  of  the  wife,  and  also  of  the  child,  without  issue, 
the  whole  of  such  estate  shall  descend  as  directed  in 
the  will,  unless  such  child  have  a  wife  living  at  his 
death,  in  which  case  such  wife  shall  hold  such  estate 
to  her  use  so  long  as  she  remains  unmarried. 

After  the  making  of  a  will  by  an  unmarried  woman, 
if  she  shall  marry,  such  will  shall  be  deemed  revoked 
by  such  marriage. 

When  any  testator,  after  making  his  will,  shall 
execute  a  contract  for  the  conveyance  of  any  prop- 
erty devised  in  such  will,  and  any  part  of  the  pur- 
chase-money remains  unpaid,  such  conveyance  shall 
not  be  deemed  a  revocation,  unless  it  shall  appear 
from  such  contract  to  have  been  so  intended;  and  a 
remedy  for  specific  performance  may  be  had  against 
the  devisees  by  the  persons  entitled  thereto,  by  vir- 
tue of  the  contract ;  and  the  purchase-money  due  on 
such  contract,  when  recovered  by  the  executor,  shall 
be  paid  to  the  devisees. 

An  incumbrance  upon  any  estate  shall  not  be 
deemed  a  revocation  of  any  devise  of  such  estate 
previously  executed,  but  the  devises  and  legacies 
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relating  thereto  shall  be  subject  to  such  incumbrance. 

If,  after  having  executed  a  will  devising  any  prop- 
erty, any  testator  shall  make  a  conveyance  of  his 
interest  therein,  and  shall  take  back  a  new  estate 
therein,  such  new  estate  shall  pass,  by  his  will,  to  the 
person  to  whom  the  original  estate  or  interest  was 
devised,  unless  it  shall  appear  from  such  will,  or  by 
the  conveyance  of  his  estate  or  interest  therein,  or  by 
the  instrument  by  the  force  of  which  such  new  estate 
is  taken  back,  that  the  testator  intended  that  such 
conveyance  should  operate  as  a  revocation  of  such 
devise. 

A  conveyance,,  settlement,  deed,  or  other  act  of  a 
testator,  by  which  his  estate  or  interest  in  property 
previously  devised  by  him  shall  be  altered  but  not 
wholly  divested,  shall  not  be  deemed  a  revocation  of 
such  devise,  but  the  same  shall  pass  to  the  devisee  or 
legatee  the  actual  estate  or  interest  of  the  testator 
which  would  otherwise  descend  to  his  heirs,  unless 
such  devise  shall  be  otherwise  revoked,  or  unless,  in 
the  instrument  by  which  such  alteration  is  made,  the 
intention  is  declared  that  it  shall  operate  as  a  revo- 
cation of  such  previous  devise;  but  if,  in  any  case,  the 
provisions  of  the  instrument  by  which  such  alteration 
is  made  are  wholly  inconsistent  with  the  terms  and 
nature  of  such  previous  devise,  such  instrument  shall 
operate  as  a  revocation  thereof,  unless  such  pro- 
visions depend  on  a  condition  or  contingency,  and 
such  condition  be  not  performed  or  such  contingency 
do  not  happen.     (R.  S.  2559-2566.    In  force  May  6, 

1853) 
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Sec.  315.    Revocation  of  wills-^General  notes. 

An  instrument  made  for  the  purpose  of  revoking  a  former  will 
may  be  effective  as  a  revocation  without  being  operative  as  a 
testamentary  instrument,  117  Ind.  44  (18  N.  E.  Rep.  45,  47). 
Asa  general  rule  the  marriage  of  a  testator  revokes  his  will,  120 
111.26(11  N.  E.  Rep.  397;  60  Am.  Rep.  552);  142  Mass.  242  (7 
N.  E.  Rep.  720) ;  141  Mass.  75  (5  N.  E.  Rep.  470,  note) ;  so  does 
the  birth  of  a  child,  20  N.  E.  Rep.  461  ;  37  Ind.  183  ;  or  of  a 
posthumous  child,  42  Ind.  369 ;  but  the  adoption  of  a  child  does 
not  revoke  a  will,  23  N.  E.  Rep.  860.  A  conveyance  of  all  the 
land  which  the  testator  had  revokes  the  will,  and  after-acquired 
real  estate  does  not  pass  by  the  will,  6  Ind.  1 10  (61  Am.  Dec. 
no);  II  Ohio  287  ;  but  a  conveyance  of  a  large  portion  of  the  land 
to  the  devisees  to  whom  it  was  given  by  the  will  is  not  a  revoca- 
tion, 98  Ind.  511  ;  and  where  there  has  been  a  conveyance  such 
as  would  otherwise  revoke  the  will,  and  the  property  be  recon- 
veyed  to  the  testator  before  his  death,  there  is  no  revocation,  48 
Ind.  523.  The  last  executed  will  revokes  all  former  ones,  though 
they  be  not  destroyed,  142  Mass.  571  (8  N.  E.  Rep.  426).  The 
destruction  of  a  will  in  a  temporary  fit  of  insanity  does  not  revoke 
it  There  must  exist  an  intention  to  revoke  and  acts  manifesting 
that  intention,  99  Ind.  589 ;  and  where  a  testator  who,  desiring  to 
revoke  his  will,  directed  it  to  be  burned  and  was  led  by  an  artifice 
to  believe  that  it  was  so  burned,  and  died  in  that  belief,  the  will 
being  carefully  preserved  instead  of  burned,  it  was  held  not  to  be 
a  revocation. 

Sec.  316.   Ademption. 

Ademption  is  the  payment  of  a  legacy  by  the  testator  during 
life  or  the  act  by  which  the  legacy  becomes  inoperative  on  ac- 
count of  the  testator  having  parted  with  the  subject,  Anderson's 
Diet,  of  Law,  p.  39.  As  to  when  ademption  will,  be  presumed 
from  the  gift  of  money  or  property,  is  to  be  determined  from  the 
intention  of  the  testator,  69  Ind.  209;  17  Ind.  160.  It  does  not 
apply  to  specific  devises  of  real  estate,  98  Ind.  514;  or  to  specific 
legacies,  48  Ind.  i ;  17  Ind.  156;  and  is  inconsistent  with  our  law 
of  advancements,  and  does  not  apply  to  property  taken  by  de- 
scent, 57  Ind,  425,  427.  See  Advancements;  Story's  Eq., 
§§  1 106-1 1 19. 
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Sec.  317.    Contribution  between  devisees. 

When  any  estate,  real  or  personal,  that  is  devised, 
shall  be  taken,  in  whole  or  in  part,  from  the  devisee 
for  the  payment  of  the  debts  of  the  testator,  all  the 
other  devisees  shall  contribute  their  respective  por- 
tions of  the  loss  to  the  person  from  whom  the  estate 
is  taken,  so  as  to  make  the  loss  fall  equally  on  such 
devisees  according  to  the  estimated  value  of  the 
property  received  by  each  of  them,  unless  the  testa- 
tor, in  his  will,  in  making  a  specific  devise,  shall  have 
virtually  exerripted  any  divisee  from  his  liability  for 
the  payment  of  the  debts  with  the  others,  or  shall 
have,  by  any  provision  in  his  will,  required  any  ap- 
propriation of  his  estate,  or  any  part  of  it,  for  the 
payment  of  his  debts,  dififerqit  from  that  prescribed 
in  this  section,  in  which  case  the  estate  shall  be  ap- 
plied in  conformity  with  the  provisions  of  the  will. 
(R.  S.  2568.     In  force  May  6,  1853.) 

Specific  devisees  can  compel  contribution,  where  their  devise 
is  taken  to  pay  debts  not  secured  by  a  mortgage  thereon,  17  O. 
St.  413. 

Sec.  318.   Undevised  realty— Application  of,  to  pay- 
ment of  debts. 

Whenever  any  part  of  the  real  estate  of  a  testator  is 
left  undevised  by  his  will,  and  his  personal  estate 
shall  be  insufficient  for  the  payment  of  his  debts,  the 
undevised  real  estate  shall  be  first  chargeable  with 
debts,  in  exoneration,  as  far  as  it  will  go,  of  the  real 
estate  that  is  devised,  unless  it  shall  appear  from  the 
will  that  a  different  disposition  of  the  assets  for  the 
payment  of  his  debts  was  made  by  the  testator,  when 
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they  shall,  for  that  purpose,  be  disposed  of  in  con- 
formity with  the  provisions  of  the  will.  (R.  S.  2569. 
In  force  May  6,  1853.) 

No  provision  made  by  will  can  affect  the  liability  of  the  estate 
of  the  testator  for  debts,  Rev.  Stat.,  §  2570. 

Sec.  319.    Death  of  devisee. 

Whenever  any  estate,  real  or  personal,  shall  be  de- 
vised to  any  descendant  of  the  testator,  and  such 
devisee  shall  die  during  the  life-time  of  the  testator, 
leaving  a  descendant  who  shall  survive  such  testator, 
such  devise  shall  not  lapse,  but  the  property  so  de- 
vised shall  vest  in  the  surviving  descendant  of  the 
devisee,  as  if  such  devisee  had  survived  the  testator, 
and  died  intestate.     /R.  S.  2571.    In  force  May  6, 

1853) 

The  word  descendant  applies  exclusively  to  lineal  descendants, 
as  a  child  or  grandchild,  and  does  not  apply  to  brothers  or  sisters, 
89  Ind.  531  ;  nor  to  husband  or  wife,  58  Ind.  142.  There  is  no 
distinction  between  a  lapsed  legacy  of  personal  property  and  a 
lapsed  devise  of  realty,  79  Ind.  171.  A  devise  to  one,  who  is  not 
a  descendant,  and  his  heirs,  lapses  upon  the  death  of  the  devisee 
even  though  he  leave  a  widow  and  children,  83  Ind.  339. 

Sec.  320.    Mortgages  on  devised  realty. 

Whenever  any  person  shall  have  devised  his  es- 
tate or  any  part  thereof,  and  any  of  his  real  estate 
subject  to  a  mortgage,  executed  by  such  testator, 
shall  descend  to  an  heir  or  pass  to  a  devisee,  and  no 
specific  direction  is  given  in  the  will  for  the  payment 
of  such  mortgage,  the  same  shall  be  discharged  as 
follows : 
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First  If  such  testator  shall  have  charged  any  par- 
ticular part  of  his  estate,  real  or  personal,  with  the 
payments  of  his  debts,  such  mortgage  shall  be  con- 
sidered a  part  of  such  debts. 

Second.  If  the  will  contain  no  direction  as  to  what 
part  of  his  estate  shall  be  taken  for  the  payment  of 
his  debts,  and  any  part  of  his  personal  estate  shall 
be  unbequeathed  or  undisposed  of  by  his  will,  such 
mortgage  shall  be  included  among  his  debts,  to  be 
discharged  out  of  such  estate  unbequeathed  or  undis- 
posed of     (R.  S.  2573.     In  force  May  6,  1853.) 

A  devisee  who  accepts  real  estate  devised  to  him  becomes  per- 
sonally liable  for  the  payment  of  the  legacies  charged  thereon,  52 
Ind.  136. 

Sec.  321.   Title  acquired  from  heirs  not  impaired  by 
wiU. 

The  title  of  any  lands  or  interest  therein,  pur- 
chased in  good  faith  and  for  a  valuable  consideration 
from  the  heirs-at-law  of  any  person  who  shall  have 
died  seized  of  real  estate,  shall  not  be  impaired  by 
virtue  of  any  devise  made  by  such  person  of  the  real 
estate  so  purchased,  unless  the  will  or  codicil  con- 
taining such  devise  shall  have  been  fully  proved,  and 
recorded  in  the  office  of  the  Clerk  of  the  Court  hav- 
ing jurisdiction,  within  three  years  after  the  death  of 
the  testator,  except — 

First  Where  the  devisee  shall  have  been  within 
the  age  of  twenty-one  years,  of  unsound  mind,  im- 
prisoned or  out  of  the  State  at  the  death  of  such 
testator. 

Second.  Where  it  shall  appear  that  the  existence 
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of  such  will  or  codicil  shall  have  been  concealed  from 
or  unknown  to  such  devisee. 

In  which  cases,  the  limitation  specified  in  this  sec- 
tion shall  not  commence  until  after  the  expiration  of 
one  year  from  the  time  such  disability  shall  have 
been  removed  or  such  will  or  codicil  shall  have  come 
into  the  control  of  such  devisee  or  his  representa- 
tive, or  have  been  deposited  in  the  Clerk's  office  of 
the  Circuit  Court.    (R.  S.  2575.    In  force  May  6, 1853.) 

See  86  Ind.  353  (44  Am.  Rep.  320). 
Sec.  322.   MiscellajieoiiB  notes. 

A  will  is  an  instrument  of  conveyance,  by  which  the  testator 
directs  the  disposition  of  his  estate  after  his  death ;  it  should  be 
in  writing,  signed  and  witnessed ;  it  may  be  written  by  the  testa- 
tor or  by  another  for  him.     There  must  be  a  competent  testator 
and  a  competent  devisee  ;  and  every  interest  in  lands  may  be  de- 
vised except  a  mere  possibility,  Tiedeman  on  Real  Prop.,  §§  872- 
880 ;  Boone  on  Real  Prop.,  §§  325-334.     See  Law  of  Place ;  see 
Charitable  Trusts.     Any  instrument  is  a  will  which  makes  a  testa- 
mentary disposition  of  one's  estate,  86  Ind.  290;   84  Ind.   551. 
A  will  made  on   Sunday  is  valid,  23  N.   E.  Rep.  ^^^.    Where 
the  income  of  an   estate  is   devised   the  devisee   may  alienate 
such  income,  109  Ind.  447  (9  N.  E.  Rep.  912).    A  county  may  be 
a  devisee,  and  if  the  use  of  the  devise  be  not  limited,  the  county 
board  may  use  it  for  county  purposes,  i6  O.  St.  353.     It  is  a  gen- 
eral rule  that  an  heir  at  law  can  only  be  disinherited  by  an  express 
devise  of  the  whole  estate  to  another,  or  by  a  necessary  implica- 
tion creating  a  probability  so  strong  that  a  contrary  intention  can- 
not be  supposed,  102  Ind.  485  (2  N.  E.  Rep.  308,  52  Am.  Rep. 
688) ;  8  Bush  (Ky.)  658  ;  97  Ind.  265 ;  94  Ind.  361.   A  testator  can- 
not, by  any  words  of  exclusion  used  in  his  will,  disinherit  one  of 
his  lawful  heirs  in  respect  to  property  not  disposed  of  by  the  will, 
1 0.  St.  279.      See  I  Blk.  Com.  447,  448.    In  Illinois,  the  testator 
has  power  to  dispose  of  property  which  he  may  acquire  after  the 
execution  of  the  will,  I  N.  E.  Rep.  274;  and  where  the  will  de- 
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vises  such  property  as  the  testator  shall  have  at  the  time  of  his 
death  his  after-acquired  property  passes  by  the  will,  14  O.  St. 
251. 

CONSTRUCTION  OF  WILLS. 

Sec.  323.    Estate  pa88ed--0ondition8  in  restraint  of 
marriage. 

Every  devise  in  terms  denoting  the  testator's  in- 
tention to  devise  his  entire  interest  in  all  his  real 
or  personal  property,  shall  be  construed  to  pass  all 
of  the  estate  in  such  property,  including  estates  for 
the  life  of  another,  which  he  was  entitled  to  devise  at 
his  death.  A  devise  or  bequest  to  a  wife,  with  a  con- 
dition in  restraint  of  marriage,  shall  stand,  but  the 
condition  shall  be  void.  (R.  S.  2567.  In  force  May 
6, 1853.) 

The  distinction  between  lapsed  bequests  of  personal  property 
and  lapsed  devises  of  real  estate,  which  existed  at  common,  law, 
does  not  prevail  in  this  State,  89  Ind.  532;  79  Ind.  170.  Such 
conditions  in  a  will  as  are  "in  general  restraint  of  the  marriage  of 
the  testator's  widow**  are  void,  91  Ind.  274;  but  it  is  held  that  a  de- 
vise of  land  to  the  testator's  wife,  "so  long  as  she  shall  remain  my 
widow,"  is  not  a  condition  in  restraint  of  marriage  within  the 
meaning  of  this  section,  97  Ind.  570  (49  Am.  Rep.  478)  ;  107  Ind. 
37  (7  N.  E.  Rep.  332)  ;  109  Ind.  506  (9  N.  E.  Rep.  582) ;  74  Ind. 
493  ;  58  Ind.  210;  109  Ind.  501  (9  N.  E.  Rep.  121) ;  24  N.  E,   R. 

273. 

Sec.  324.    Fee  passes  by  will,  when  and  when  not. 

"  It  does  not  require  the  word  heirs  to  convey  a  fee;  but  other 
words  denoting  an  interition  to  pass  the  whole  interest  of  the 
testator,  as  a  devise  of  all  my  estate,  all  my  interest,  all  my  prop- 
erty, my  whole  remainder,  all  I  am  worth  or  own,  all  my  right,  all 
my  title,  or  all  I  shall  die  possessed  of,  and  many  other  expres- 
sions of  the  like  import  will  carry  an  estate  of  inheritance,  if  there 
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be  nothing  in  the  other  parts  of  the  will  to  limit  or  control  the 
operation  of  the  words,"  4  Kent  Com.  535;  37  O.  St.  353;  51 
Ind.  421.  See  43  Ind.  216;  50  Ind.  543;  85  Ky.  134  (2  S.  W. 
Rep.  682) ;  82  O.  St.  2  ;  2  Ohio  241 ;  22  N.  E.  Rep.  885 ;  85  Ky. 
486  (3  S.  W.  Rep.  900).  A  will  giving  the  devisee  power  to  con- 
vey in  fee  passes  a  fee,  94  Ind.  229;  and  so  does  a  devise  to  a  child 
and  children  after,  95  Ind.  168.  The  devise  in  fee  to  a  wife  is 
not  lessened  by  being  coupled  with  a  request  that,  upon  the  hap- 
pening of  a  certain  contingency,  she  shall  see  that  the  children 
of  the  testator  are  protected,  86  Ky.  266  (5  S.  W.  Rep.  468). 
Where  the  testator  uses  the  words,  "  I  devise  my  lands,"  they  are 
sufficient  to  pass  an  estate  of  inheritance,  8  Ohio  367.  A  condi- 
tion that  the  estate  shall  not  be  liable  for  the  debts  of  the  devisee 
does  not  prevent  the  fee  from  passing  by  the  will,  such  condition 
being  void,  86  Ky.  159  (5  S.  W.  Rep.  416) ;  see  83  Ky.  386.  Where 
the  land  is  devised  upon  condition  that  the  devisee  pay  a  legacy, 
such  devisee  takes  a  fee  by  implication,  40  O.  St.  29.  A  devise 
to  one  person  in  fee  and  in  case  of  his  death  to  another,  the  first* 
named  devisee  takes  in  fee  if  he  survive  the  testator ;  and  if  not, 
then  the  other  takes  in  fee.  The  words  of  contingency  do  not 
create  a  remainder,  105  N.  Y.  89  (11  N.  E.  Rep.  492;  59  Am.  Rep. 
479).  If  the  devise  provides  that  in  case  of  the  death  of  the  dev- 
isee without  lawful  heirs  of  her  body,  then  the  estate  shall  go  to 
other  persons,  the  fee  taken  by  the  first  devisee  is  determinable 
only  on  the  contingency  of  her  dying  without  leaving  such  heirs 
living  at  her  death,  37  O.  St.  353.  Where  an  estate  is  devised 
with  power  of  disposition,  the  deed  of  the  devisee  passes  the  fee 
to  the  grantee,  109  Ind.  267  (9  N.  E.  Rep.  904). 

Sec.  326.   Ldmitatioiis  and  conditions  of  the  fee. 

A  determinable  fee  is  one  limited  by  a  contingency,  and  which 
is  liable  to  be  divested  from  one  and  vested  in  another  by  some 
act  or  event  fixed  by  the  instrument  creating  the  fee,  108  Ind. 
322  (9  N.  E.  Rep.  286).  A  will  containing  a  devise  in  fee  to  one 
person  in  one  clause,  and  in  a  subsequent  clause  a  devise  is  made 
of  the  same  estate  to  a  different  person  provided  the  first  devisee 
die  without  issue  and  seized  of  the  estate,  creates  a  fee  in  the  first 
devisee,  and  the  limitation  is  void,  100  N.  Y.  287  (3  N.  E.  Rep. 
316,  771;  53  Am.  Rep.  166).     A  limitation  in  restraint  of  aliena- 
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tion  upon  a  fee  devised  is  void,  109  Ind.  476  (9  N.  E.  Rep.  919; 
58  Am.  Rep.  425).  See  Conveyance  to  a  nominal  trustee.  A 
conditional  devise  is  one  ''where  the  taking  effect  and  continuing 
in  operation  depends  upon  the  happening  or  not  happening  of 
some  event ;"  and  any  words  which  convey  the  appropriate  mean- 
ing will  create  a  condition,  102  Ind.  485  (2  N.  E.  Rep.  305,  52 
Am.  Rep.  668).  A  limitation  over  which  is  not  to  take  effect  until 
after  an  indefinite  failure  of  issue  is  void,  50  Ind.  543.  A  devise 
may  create  a  contingent  estate  in  fee,  liable  to  be  reduced  to  a 
life  estate,  99  N.  Y.  505  (3  N.  E.  Rep.  59). 


Sec.  326.   Life  estates  created  by  wills. 

Courts  do  not  favor  such  a  construction  of  a  will  as  will  con- 
vert a  fee  into  a  life  estate,  90  Ind.  54 ;  25  Ind.  95.  A  devise  of 
land  to  a  daughter  "and  her  children"  does  not  create  a  life  estate, 
there  being  a  child  at  the  death  of  the  testator,  86  Ind.  352  (44 
Am.  Rep.  320).  A  life  estate  may  be  created  with  power  to  sell  and 
convey  in  fee,  and  such  will  may  limit  the  remainder  after  the 
termination  of  the  life  estate,  117  111.  305  (7  N.  E.  Rep.  666,  670): 
97  Ind.  263 ;  and  a  devise  of  land  with  power  to  sell  and  convey, 
coupled  with  a  devise  of  the  same  land  to  another  upon  the  death 
of  the  first  devisee,  creates  only  a  life  estate  in  such  first  devisee, 
121  111.  221  (12  N.  E.  Rep.  336);  113  Ind.  323  (15N.  E.  Rep.  457); 
82  Ind.  240  ;  19  O.  St.  490  ;  53  Ind.  249 ;  80  Ky.  91.  Where  power 
of  disposal  is  coupled  with  a  life  estate  it  means  such  disposal  as 
a  life  tenant  might  make,  unless  there  are  words  clearly  indicating 
a  larger  power,  117  HI.  305  (7  N.  E.  Rep.,  666).  A  devise  to  a 
son  during  his  natural  life,  and  then  to  his  children,  if  he  have  any, 
and  if  not  to  his  other  heirs,  creates  a  life  estate  in  the  son,  99  Ind. 
251.  A  gift  of  rents  and  profits  of  land  during  the  life  of  the 
donee  is  a  life  estate,  120  III.  648  (12  N.  E.  Rep.  65)  ;  16  Ind.  194. 
A  devise  to  a  son  "through  his  natural  life  and  then  to  his  heirs** 
was  held  to  create  only  a  life  estate  on  the  ground  that  the  word 
"heirs*'  was  used  in  the  sense  of  children,  26  O.  St.  409 ;  5  Ind. 
383.  A  gift  to  a  wife  "for  and  during  her  natural  life  to  have  and 
to  hold  and  dispose  of  as  she  may  choose,*'  without  any  provision 
as  to  the  remainder,  creates  only  a  life  estate,  68  Ind.  483  ;  53  Ind. 
267 ;  and  the  same  is  true  when  she  is  given  the  power  to  dispose 
of  it  at  her  pleasure  at  her  death,  47  Ind.  425  (17  Am.  Rep.  709); 
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43  Ind.  310;  83  Ky.  233  ;  15  B.  Mon.  383.  "The  balance  of  my 
estate  wholly  I  leave  to  my  wife,  and  to  be  disposed  of  by  her, 
and  divided  among  my  children,  at  her  discretion,"  was  held  to 
create  only  a  life  estate  in  the  wife,  1  Met.  (Ky.)  677 ;  and  it  was  so 
held  where  the  devise  was  to  the  wife  "and  to  her  children,"  she 
having  no  child  at  the  date  of  the  will,  nor  at  the  death  of  the 
testator,  16  B  Mon.  (Ky.)  313  (63  Am.  Dec.  548). 

Sec.  327.    Oharges  upon  land  devised. 

A  devise  of  real  estate,  upon  condition  that  certain  payments 
shall  be  made  by  the  devisee,  creates  a  charge  upon  the  land  de- 
vised, for  the  security  of  those  payments,  80  Ky.  616 ;  77  Ind.  437 ; 
and  the  acceptance  of  a  devise  where  the  devisee  is  directed  to 
pay  a  legacy  not  only  creates  the  equitable  lien  but  also  a  personal 
liability  on  the  part  of  the  devisee,  95  Ind.  210(48  Am.  Rep.  704); 
8$  Ind.  117,  1 19.  Where  real  estate  is  devised  to  the  person  who 
is  directed  by  the  will  to  pay  a  legacy,  such  legacy  is  an  equitable 
lien  upon  the  land,  12  Bush  515.  An  annuity  is  a  charge  upon 
the  land  when  directed  to  be  paid  by  the  devisee,  86  Ind.  289 ; 
and  so  is  a  devise  of  a  remainder,  "after  debts  of  the  widow,  who^ 
is  given  a  life  estate,  are  paid  a  lien  to  secure  those  debts,  40  O. 
St.  591. 

Sec.  328.    Vested  and  contingent  interests  created  by 
will. 

The  law  favors  the  vesting  of  estates,  and  where  a  fee  is  given 
in  one  clause  of  a  will,  it  will  not  be  cut  down  or  limited  by  a 
subsequent  clause  unless  it  is  as  clear  and  decisive  as  the  language 
of  the  clause  devising  the  estate,  103  N.  Y.  453  (9  N.  E.  Rep. 
241 ;  57  Am.  Rep.  760);  80  Ky.  616 ;  109  Ind.  540  (10  N.  E.  Rep, 
423) ;  but  a  contingent  interest  will  be  decreed  where  it  is  the  in- 
tcntion  of  the  testator  to  be  gathered  from  a  fair  construction  of 
the  will,  141  Mass.  323  (6  N.  E.  Rep.  228).  A  remainder  is  not 
to  be  considered  as  contingent  in  any  case  where  it  may  be  con- 
strued as  vested  consistently  with  the  intention  of  the  testator. 
Adverbs  of  time  may  relate  to  the  time  of  enjoyment  and  not  to 
the  time  of  vesting  the  estate,  76  Ind.  409;  i  Met.  Ky.  271  ; 
23  N.  E.  Rep.  586;  IS  O.  St.  103.  The  solution  of  doubtful 
cases  is  to  be  determined  from  the  intention  of  the  testator  to  be 
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gathered  from  the  face  of  the  will,  i8  B.  Mon.  330,  337.  Where 
land  is  directed  to  be  sold  and  the  proceeds  divided  among  the  tes- 
tator's children,  their  interests  vest  upon  the  death  of  the  testar 
tor,  II  B.  Mon.  88 ;  12  B.  Mon.  519;  2  Bush  158 ;  and  so  does  the 
remainder  after  a  life  estate,  although  such  remainder  be  defeasi- 
ble on  the  happening  of  a  contingency ,  40  O.  St.  353;  also  a  devise 
to  one  when  he  arrives  at  age,  33  O.  St.  134;  or  one  to  children, 
provided  they  live  to  legal  age,  17  Ohio  250.  A  devise  upon  con- 
dition that  the  devisees  pay  certain  sums  to  other  heirs  when* they 
get  possession  of  the  land,  gives  a  vested  interest  upon  the  death 
of  the  testator,  6  Busht(Ky.)  475.  A  limitation  to  the  children  of 
the  testator's  children  creates  a  vested  remainder  which  opens  and 
lets  in  children  born  after  the  death  of  the  testator,  143  Mass.  237 
(9  N.  E.  Rep.  626). 


Sec.  329.    Contracts  in  reference  to 
erty. 


prop- 


An  agreement  between  husband  and  wife  to  devise  property  in  a 
certain  way  is  in  the  nature  of  a  family  settlement  and  will  be  upheld, 
105  Ind.  17  (4  N.  E.  Rep.  281).  A  contract  to  make  provision  in 
a  will  for  a  certain  party  is  valid,  145  Mass*  69  (13  N.  E.  Rep. 
10) ;  5  Bush  (Ky.)  625  ;  6  Bush  237 ;  14  B.  Mon.  88.  An  agreement 
to  devise  one-half  of  one's  estate  is  not  void  for  uncertainty  of  de- 
scription, but  will  be  applied  to  the  estate  of  which  the  party  shall 
die  seized,  114  Ind.  311  (15  N.  E.  Rep.  345,  349) ;  but  a  contract 
to  devise  land  must  be  in  writing,  121  Ind.  3  (22  N.  E.  Rep.  777) ; 
even  though  the  consideration  be  fully  paid,  105  Ind.  522  (5  N.  E. 
Rep,  666;  55  Am,  Rep.  222).  It  was  held  that  conveyances  made 
in  violation  of  a  contract  to  devise  should  be  set  aside  if  there  was 
evidence  of  fraud  or  undue  influence,  11  Bush  (Ky.)  143,  152. 

Sec.  330.    General  principles  pertain  to  the  construc- 
tion of  wills. 

Courts  have  power  to  pass  upon  and  construe  wills,  98  Ind. 
494  ;  and  in  construing  wills  courts  should  place  themselves  in  the 
position  of  the  testator  and  give  effect  to  his  purpose  and  inten- 
tion as  expressed  by  the  words  of  the  will  construed  with  refer- 
ence to  the  facts  and  circumstances  attending  its  execution,  84 
Ky.  210  (i  S.  W.  Rep.  398) ;  i  Redfield  on  Wills  437 ;  97  Ind.  265  ; 
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94lnd  360.     Plain  and  unambiguous  words  are  not  to  be  qualified 
by  conjectural  constructions  based  on  facts  and  circumstances,  102 
Ind.  485  (2  N.  E.  Rep.  305  ;  52  Am.  Rep.  688);  and  all  of  the  parts 
of  the  will  must  be  taken  together,  so  as  to  form  a  consistent  whole 
if  possible,  lOi  Ind.  190,  196;  94  Ind.  361 ;  97  Ind.  265  ;  14  O.  St. 
251.    Where  it  is  certain,  beyond  a  reasonable  doubt,  that  words 
have  been  omitted  or  improperly  used  by  the  testator,  the  court 
may  supply  or  change,  but  only  in  the  clearest  case,  12  Bush  (Ky.) 
531;  99  Ind.  190  (50  Am.  Rep.  82)  16N.  E.  Rep. 820, «^/^/  i  Red. 
on  Wills  471.     Where  the  provisions  of  a  will  are  in  conflict,  the 
latter  provision  will  be  taken  to  denote  the  last  intention  of  the 
testator,  94  Ind.  360.     The  word  "will"  includes  testament  and 
codicil,  Rev.  Stat.,  §§  240, 261 1 ;  and  a  codicil  is  equivalent  to  a 
republication  of  the  will  and  the  whole  is  to  be  construed  as  if  exe- 
cuted at  the  time  of  the  codicil,   14  B.  Mon.  273 ;  3  O.  St.  369. 
Power  given  to  an  executor  to  sell  land  should  not  be  construed 
into  a  right  of  possession,  24  Ind.  202  (87  Am.  Dec.  324).     The 
word  "survivor"  is  to  be  interpreted  according  to  its  strict  and  lit- 
eral meaning,  79  Ky.  253,  257;  unless  the  contrary  intention  of  the 
testator  be  clear,  86  Ky.  164(5  S.  W.  Rep.  465).  As  to  when  after- 
acquired  real  estate  passes  must  be  determined  by  the  evident  in- 
tention of  the  testator,  and  if  no  intention  is  manifest  such  prop- 
erty descends  according  to  law,  i  Bush  515.     While  it  is  true  that 
the  intention  is  the  polar-star,  86  Ind.  291 ;  99  Ind.  252,409;  96  Ind. 
395 ;  32  O.  St.  I ;   and  that  such  intention  is  to  be  gathered  from 
the  whole  will,  96  Ind.  154;  90  Ind.  58 ;  still,  extrinsic  evidence  is 
sometimes  admitted  to  show  the  circumstances  of  the  testator,  to 
throw  light  upon  the  question  of  intention,  4  Ind.  52c    but  such 
circumstances  must  have  been  known  to  the  testator,  33  O.  St. 
604,  When  words  are  equally  applicable  to  either  of  two  things, 
parol  evidence  will  be  heard  to  show  which  the  testator  intended, 
26  O.  St.  604;  18  B.  Mon.  66. 

Sec.  331.    "Children,"  "Heirs,"  and  "Issue." 

The  word  "children,"  when  it  occurs  in  a  will,  is  to  be  taken  in 
the  ordinary  sense  of  immediate  offspring ;  and,  unless  such  inten- 
tion be  clearly  manifest  from  other  parts  of  the  will,  it  does  not  in- 
clude grandchildren,  94  Ind.  403  (48  Am.  Rep.  167) ;  7  Bush  (Ky.) 
644;  12  B.  Mon.  (Ky.)  121 ;  105  Ind.  552  (  5  N.  E.  Rep.  673).     A 
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devise  to  a  person  and  his  '^eirs*'  is  simply  a  devise  in  fee  to  that 
person,  io8  Ind.  506  (9  N.  E.  Rep.  468);  141  Mass.  395  (5  N.  E.  Rep. 
650) ;  99  Ind.  194.  The  word  "heirs"  is  generally  a  term  of  limi- 
tation and  "children"  a  term  of  purchase,  15  0-  St.  103 ;  99  Ind. 
255.  The  word  "heirs"  was  held  to  include  all  of  the  legatees  of 
the  will,  some  of  whom  were  not  heirs  in  a  legal  sense,  43  0.  St. 
213  (i  N.  E.  Rep.  594).  The  word  "issue"  takes  in  descendant^ 
immediate  and  remote,  109  Ind.  476  (9  N.  E.  Rep.  921,  922, 58 
Am.  Rep.  425);  and  they  take  as  a  class,  141  Mass.  287  (5  N.  E. 
Rep.  520).  The  expression  "death  without  issue"  was  held  to  re- 
fer to  the  death  of  the  primary  devisee  at  anytime  and  not  merely 
td  his  death  within  the  lifetime  of  the  testator,  103  N.  Y.  47(8  N. 
E.  Rep.  247).  A  deed  to  heirs  of  a  living  person  named,  without 
naming  the  heirs  is  void,  52  Ind.  & 
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CHAPTER  IX. 

TRUSTS. 

Sec.  332.   Definition  and  nature  of. 

"A  TRUST  may  be  defined  to  be  an  equitable  right,  title  or  in- 
terest in  property,  real  or  personal,  distinct  from  the  legal  owner- 
ship  thereof,"  Story's  Eq.,  §  964;  Boone  on  Real  Prop.,  §  159;  87 
Pa.  St.  263.  The  holder  of  the  legal  title  is  called  a  trustee,  33 
Ind.  77;  Hill  on  Trustees  41;  Parsons  on  Con.,  vol.  i,  p.  121; 
Bouvier's  Law  Diet.  While  the  equitable  owner,  or  he  for  whom 
the  trust  was  created,  is  termed  the  cestui  que  trusty  33  Ind.  JJ ; 
or,  more  properly  speaking,  beneficiary,  Story's  Eq.,  §  321,  note ; 
964 ;  Warvelle  on  Vendors  567 ;  Malone's  Real  Prop.  Trials  474 ; 
2  Bl.  Com.  328;  see  Sec.  350.  Trusts  in  their  equitable  nature 
are  very  similar  to  the  ancient  use,  4  Kent  Com.  303.  The  his- 
tory of  uses  and  trusts  is  fiMed  with  fine  distinctions  and  judicial 
conflicts.  "A  use  is  where  the  legal  estate  of  lands  is  in  A,  in 
trust,  that  B  shall  take  the  profits,  and  that  A  will  make  and  exe- 
cute estates  according  to  the  direction  of  B,"  4  Kent  Com.  290 ; 
Boone  on  Real  Prop.,  §  149;  Tiedeman  on  Real  Prop.,  §  439. 
Though  bom  of  personal  confidence  between  man  and  man,  this 
high  privilege  was,  at  an  early  date,  prostituted  to  pernicious  and 
mischievous  purposes.  Creditors,  dower,  curtesy  and  forfeitures 
were  defeated,  and  titles  became  confused  to  such  an  extent  that 
in  1536  the  Statute  of  Uses  (27  Hen.  VIII,  c.  10)  was  passed  for 
the  purpose  of  preventing  these  evils.  By  it  the  use  was  exe- 
cuted, and  the  cestui  que  use  became  the  complete  owner  of  the 
lands,  as  well  at  law  as  in  equity.  Story's  Eq.,  §  970 ;  2  Bl.  Com. 
332;  Boone  Real  Prop.,  §  151 ;  Tiedeman  Real  Prop.,  §  459;  4 
Kent  Com.  294.  Courts  of  equity  were  astute  in  discovering 
exceptions  to  this  statute,  and  gradually  out  of  them  the  great 
law-  of  trusts  has  been  developed,  which  obtains  to-day,  and 
which  includes  every  species  of  equitable  estate  which,  under  the 
statute,  is  capable  of  creation  without  being  merged  into  the  legal 
estate.    "And  instead  of  now  being  an  engine  of  fraud,  the  en- 
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forcement  of  a  trust  in  our  courts  of  equity  is  eminently  pro- 
motive of  the  ends  of  justice  and  a  preventative  of  fraud,"  Tiede- 
man  on  Real  Prop.,  §459;  Malone  Real  Prop.  Trials  477—480; 
I  Spence's  Eq.  478 ;  Perry  on  Trusts,  §  300 ;  Hill  on  Trustees  230; 
Story's  Eq.,  §  970;  Boone  on  Real  Prop.,  §  156 ;  2  Bl.  Com.  336. 
In  most  of  the  United  States,  the  statute  of  uses  or  a  substitute, 
is  in  force,  Perry  on  Trusts,  §  299,  and  note ;  2  Wash.  Real  Prop. 
1 54 ;  4  Kent  Com.  299;  Tiedeman  on  Real  Prop.,  §  459,  notey  and 
cases  cited.  It  is  not  in  force  in  New  York,  4  Kent  Com.  299; 
nor  in  Ohio,  7  Ohio,  part  i,  p  275  ;  i  O.  St.  497.  In  substance  it 
became  incorporated  into  the  law  of  our  State,  by  statute  of  1843 
(Stat.,  *43,  p.  447,  §§  1 81-183);  see  35  Ind.  476.  The  gist  of  these 
sections  remains  in  Sec.  351.  Frauds  will  not  be  allowed  to 
result  from  an  imperfect  attempt  to  create  a  trust,  6  Bush  (Ky.) 
501.  Our  statutes  contain  only  general  directions  as  to  the  man- 
agement of  trust  estates.  They  are  subject  to  the  equity  juris- 
diction of  the  courts,  95  Ind.  394;  85  Ind.  316;  see  Sec.  353. 

Sec.  333.   Express  trust  most  be  in  writmg. 

No  trust  concerning  lands,  except  such  as  may 
arise  by  implication  of  law,  shall  be  created,  unless  in 
writing,  signed  by  the  party  creating  the  same,  or  by 
his  attorney  thereto  lawfully  authorized  in  writing. 
(R.  S.  2969.     In  force  May  6,  1853.) 

An  express  trust  is  one  created  in  express  terms,  Anderson's 
Law  Diet.,  tit.  Trust ;  Bouvier's  Law  Diet. :  Story's  Eq.,  §  979a. 
The  statute  prohibits  the  creation  of  such  trusts  in  parol,  90  Ind. 
242;  55  Mo.  533;  but  upholds  them  when  once  executed,  Id.; 
102  Ind.  525  ;  10  Atl.  Rep.  178,  note;  in  Ind.  489  (12  N.  E.  R. 
474).  But  a  mere  parol  agreement  can  never  create  or  establish 
an  express  trust  in  lands,  91  Ind.  97 ;  89  Ind.  20;  82  Ind.  42  ;  14 
Ind.  62;  28  Ind.  35;  112  Ind.  285  (13  N.  E.  R.  859);  3  A.  K. 
Mar.  (Ky.)  23;  116  Ind.  175  (18  N.  E.  R.  608).  The  rule  is 
otherwise  as  to  personal  property,  70  Ind.  135  ;  80  Ind.  257 ;  112 
Ind.  285  (13  N.  E.  R.  859);  113  Ind.  83  (15  N.  E.  R.  246);  and  as 
to  trusts  arising  by  implication  of  law,  2  Blk.  198;  see  Sees.  338— 
342.     In  Ohio,  an  express  trust  in  land  may  be  established  by 
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parol,  24  O.St.  615  ;  27  O.  St.  559 ;  41  O.  St.  642 ;  but  the  evi- 
dence  must  be  clear,  certain  and  conclusive,  5  O.  St.  197.  The 
statute  has  no  application  to  a  trustee  agreed  upon  to  distribute 
proceeds  of  partition  sale  of  land,  1 14  Ind.  347  (16  N.  E.  R.  636). 
No  particular  form  is  required,  Boone  on  Real  Prop.,  §  161;  Perry 
on  Tnists,  §  82 ;  Hill  on  Trustees  65.  It  may  be  proved  by  any 
writing  signed  by  the  party  to  be  charged,  or  by  the  party  who 
is  entitled  to  declare  the  trust,  provided  that  the  fiduciary  rela- 
tions are  set  forth  with  sufficient  certainty,  23  N.  E.  R.  701.  It 
may  be  established  by  letters  of  the  grantor,  115  Ind.  423  (17  N. 
E.  R.  899),  and  cases  cited  ;  or  by  an  answer  in  chancery  admit- 
ting the  trust,  27  O.  St.  559.  It  may.  arise  from  words  contained 
in  a  patent  for  land,  122  111.  447  (14  N.  E.  R.  35).  Declarations 
in  a  deposition  are  admissible  to  prove,  but  they  cannot  defeat,  a 
bona  fide  conveyance,  119  111.  626  (10  N.  E.  R.  230).  One  may 
by  his  will  create  a  trust,  105  N.  Y.  134  (i  i  N.  E.  R.  390) ;  see  44 
O.St.  530  (9  N.  E.  R.  129);  142  Mass.  65  (7  N.  E.  R.  16);  113 
Ind.  65  (15  N.  E.  R.  9);  100  Ind.  392  ;  141  Mass.  309  (5  N.  E.  R. 
641,  note)',  104  N.  Y.  632  (11  N.  E.  R.  144).  For  construction  of 
particular  deeds  and  other  instruments,  see  35  Ind.  474;  46  Ind. 
524;  33  Ind.  77  \  104  Ind.  479  (3  N.  E,  R.  832);  ^  Ind.  419;  18 
0.  St.  73;  104  N.  Y.  45  (10  N.  E.  R.  258);  115  111.  662  (4  N.  E. 
R.  512);  16  Ohio  469;  77  Ind.  176.  The  deed  should  be  deliv- 
ered and  the  trust  accepted,  4  Ohio  74;  Hill  on  Trustees  214; 
Perry  on  Trusts,  §  259;  Boone  on  Real  Prop.,  §  162;  see  13  N.  Y. 
93 ;  16  111.  435  ;  12  Conn.  473. 

Sec.  334.    Innocent  purchaser— Notice  of  trust. 

No  such  trust,  whether  implied  or  created,  shall 
defeat  the  title  of  the  purchaser  for  a  valuable  con- 
sideration and  without  notice  of  the  trust. 

The  record  of  such  trust  in  the  proper  county  shall 
be  deemed  actual  notice  thereof  to  every  person 
claiming  under  a  conveyance  made  or  lien  created, 
after  such  recording.  (R.  S.  2970,  2971.  In  force 
May  6,  1853.) 
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.  This  statute   protects  bona  fide  purchasers  against  trusts  of 
which  they  had  no  notice,  37  Ind.  470 ;  64  Ind.  382  ;  74  Ind.  560; 
75  Ind.  528 ;  116  Ind. 67  (18  N.  E.  R.  177),  and  cases  cited;   15  O. 
St.  412  (86  Am.  Dec.  487).     His  assignee  is  likewise  protected,  75 
Ind.  571.    As  to  who  are  bona  fide  purchasers,  see  Sec.  746.     The 
statute  applies  as  well  to  sheriff's  sales  as  to  private  sales,  77  Ind. 
458;  and  the  fact  the  cestui  que  trust  is  insane  or  an  infant  does 
not  modify  its  provisions,  no  Ind.  254  (11  N.  E.  R.  40).     Vague 
rumors  of  the  facts  constituting  a  trust  are  not  sufficient  to  charge 
one  with  notice,  65  Ind.  576;  and  where  a  husband  had  niort- 
gaged  lands,  held  in  trust  for  his  wife,  to  one  having  no  notice 
thereof,  her  residence  on  the  land  with  her  husband  and  family 
was  held  not  to  constitute  notice,  93  Ind.  34.     As  to  whether 
widow  claiming  her  marital  rights  under  the  statute  of  descent  is 
a  bona  fide  purchaser  within  the  meaning  of  this  statute,  see  74  Ind. 
564 ;  98  Ind.  429.     To  be  entitled  to  the  protection  of  this  section 
the  purchaser  must  be  without  notice  not  only  at  time  of  the  con- 
tract  for  the  conveyance,  but  until  the  purchase-money  is  actually 
paid,  8  Wheat.  419;  Perry  on  Trusts,  §  219;   17   Ind.   108   (79 
Am.  Dec.  457);  36  Ind.  10.     The  record  of  such  trust  is   made 
actual  notice,  but  the  purchaser  may  be  bound  by  constructive 
notice,  as  in  other  cases.  Perry  on  Trusts,  §§  222,  223 ;  Hill  on 
Trustees  510.     If  he  has  notice  he  takes  the  land  subject  to  the 
trust,  standing  exactly  in  the  place  of  the  trustee.     Warvelle  on 
Vendors  576;    11   Paige   459;  Perry  on  Trusts,  §  217,  and   nu- 
merous cases  cited ;  2  B.  Mon.  (Ky.)  105 ;  and  also  his  heirs,   2 
Duv.  (Ky.)  125. 

Sec.  336/  Irreyocable  power. 

Every  power,  Jbeneficial  or  in  trust,  shall  be  irrevo- 
cable, unless  an  authority  to  revoke  it  is  reserved 
in  the  instrument  creating  the  same.  (R.  S.  2985. 
In  force  May  6,  1853.) 

See  Sec.  132.  See,  generally,  on  Powers,  2  Wash.  Real  Prop. 
634-678;  30  Ind.  154,  164;  4  Kent  Com.  316-352;  Boone  on 
Real  Prop.,' §§  189-196;  Tiedeman  on  Real  Prop.,  §§  558-577; 
Perry  on  Trusts,  §§  248-258;  Warvelle  on  Vendors  589-598.      It 
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is  "  beneficial "  when  no  person  other  than  the  grantee  is  inter- 
ested, 22  Wend.  498 ;  and  "  in  trust "  when  some  designated  third 
person  is  to  be  benefited  by  the  execution,  wholly  or  in  part,  i 
Barb.  62. 

Sec.  336.    Assignment  by  cestui  que  trust. 

No  person  beneficially  interested  in  a  trust  for  the 
'  receipt  of  the  rents  and  profits  of  lands  can  dispose 
of  such  interest,  unless  the  right  to  make  disposition 
thereof  be  conferred  by  the  instrument  creating  such 
trust;  but  the  interest  of  every  person  for  whose 
benefit  a  trust  for  the  payment  of  a  sum  in  gross  is 
created  is  assignable.    (R.  S.  2972.     In  force  May  6, 

1853.) 

Ordinarily,  the  estate  of  the  cestui  que  trust  may  be  sold  and 
conveyed  by  him,  2  Blk.  198 ;  see  Tiedeman  on  Real  Prop., 
§§  5^4»  515  ;  but  this  section  prohibits  such  transfer  of  the  right 
to  receive  rents  and  profits,  62  Ind.  577. 

Sec.  337.    Oonveyance  of  trust  property  must  be  in 
writing. 

■ 

Every  conveyance  of  any  existing  trust  in  lands, 
goods,  or  things  in  action,  unless  the  same  shall  be 
in  writing,  signed  by  the  party  making  the  same  or 
his  lawful  agent,  shall  be  void.  (R.  S.  4906.  In  force 
May  6,  1853.) 

CONSTRUCTIVE,  IMPLIED  AND  RESULTING  TRUSTS. 

Sec.  338.    Trusts  by  implication  of  law. 

Nothing  contained  in  any  law  of  this  State  shall 
be  construed  to  prevent  any  trust  from  arising  or 
being  extinguished  by  implication  of  law,  (R.  S- 
4907.     In  force  May  6,  1853.) 
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Trusts  by  implication  of  law  or  implied  trusts  include  all  trusts 
which  are  not  express  trusts.  Equity  creates  them  from  acts  of 
the  parties,  where  the  ends  of  justice  would  be  defeated  by  allow- 
ing the  party  in  whom  the  legal  title  becomes  vested  to  hold  it 
otherwise  than  as  a  trustee,  2  Wash.  Real  Prop.,  470 ;  Perry  on 
Trusts,  §  112;  Boone  on  Real  Prop.,  §  163;  Tiedeman  Real 
Prop.,  §497;  Story's  Eq.,  §  1195  ;  Malone  Real  Prop.  Trials  503. 
This  statute  is  sec.  4  of  the  statute  of  frauds  (approved  June  9, 
1852),  and,  being  enacted  before  sees.  340,  341  (approved  June 
17,  1852),  does  not  invalidate  the  restrictions  there  imposed  upon 
the  equitable  rules  as  applied  to  resulting  trusts.  Such  trusts 
never  arise  where  there  is  an  express  trust,  2  Wash.  Real  Prop. 
470;  Boone  on  Real  Prop.,  §  163;  i  Paige  494  (19  Am.  Dec. 
446).     They  may  be  established  by  parol,  see  Sec.  341. 

Sec.  339.    Oonsideration   paid   by   one  and  convey- 
ance to  another. 

When  a  conveyance  for  a  valuable  consideration  is 
made  to  one  person,  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  result  in  favor 
of  the  latter;  but  the  title  shall  vest  in  the  former, 
subject  to  the  provisions  of  the  next  two  sections. 
(R.  S.  2974.     In  force  May  6,  1853.) 

Prior  to  the  enactment  of  this  statute  the  rule  of  the  common 
law  prevailed,  that  where,  upon  the  purchase  of  real  property,  the 
conveyance  of  the  legal  title  was  taken  in  the  name  of  one  person, 
while  the  purchase-money  was  paid  by  another,  a  resulting  or  pre- 
sumptive trust  immediately  arose,  by  virtue  of  the  transaction,  in 
favor  of  the  person  paying  the  purchase-money,  6i  Ind.  597  ;  2 
Bl.  Com.  330;  2  Wash.  Real  Prop.  475  ;  26  Ind.  319;  2  Blk.  198, 
440;  14  Ind.  8  ;  93  Ind.  183  ;  4  J.  J.  M.  590;  21  O.  St.  547;  but 
now  none  can  arise  except  under  Sec.  341,  92  Ind.  347.  The 
same  is  declared  to  be  the  effect  in  Kentucky,  where  they  have  a 
similar  statute,  83  Ky.  33  ;  5  Bush  47  ;  and  it  devolves  upon  the 
party  seeking  to  enforce  the  trust  to  show  that  it  is  an  exception  to 
the  general  rule,  3  Met.  (Ky.)  167.  Under  the  Kentucky  statute 
it  is  held,  that  a  recovery  may  be  had  against  the  party  who  re- 
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ceives  the  title,  on  the  implied  promise  raised  by  law  to  refund 
to  the  party  paying  for  the  land  the  money  laid  out  and  expended 
by  his  consent,  7  Bush  276,  394,  654.  A  mere  voluntary  con- 
veyance of  property  by  one  to  another,  even  strangers,  creates  no 
trust,  Hill  on  Trustees  106;  Perr>' on  Trusts,  §  162.  A  pur- 
chase by  one  and  conveyance  to  his  wife  or  child,  or  other 
person,  for  whom  he  is  under  some  natural,  moral  or  legal 
obligation  to  provide,  creates  no  trust,  31  Ind.  56;  61  Ind. 
595;  118  Ind.  521  (21  N.  E.  R.  290;  10  Am.  St.  Rep.  161); 
6  Blk.  193;  3  Ind.  558;  8  Ind.  122;  see  4  Blk.  441;  Perry 
on  Trusts,  §  143.  Brothers  and  sisters  are  "strangers"  in  the 
application  of  this  rule,  118  111.  275  (8  N.  E.  R.  182).  The 
statute  does  not  prohibit  the  father,  who  has  paid  the  purchase- 
money,  from  showing  that  the  deed  for  the  land  was  made  to  his 
son  through  mistake  and  contrary  to  his  intention.  109  Ind.  354 
(10  N.  E.  R.  114). 

Sec.   340.    Trust  results  in  favor  of  the  creditors  of 
the  party  paying  consideration. 

Every  such  conveyance  shall  be  presumed  fraudu- 
lent as  against  the  creditors  of  the  person  paying  the 
consideration  therefor ;  and  where  a  fraudulent  intent 
is  not  disproved,  a  trust,  shall,  in  all  cases,  result  in 
favor  of  prior  creditors,  to  the  extent  of  their  just  de- 
mands, and  also  in  favor  of  subsequent  creditors,  if 
there  be  sufficient  evidence  of  fraudulent  intent. 
(R.  S.  2975.     In  force  May  6,  1853.) 

The  law  jealously  watches  the  rights  of  creditors,  and  favors 
them  before  the  creation  of  a  trust.  A  purchase  by  a  debtor  and 
conveyance  to  another  to  defeat  his  creditors,  is  as  much  a  fraud- 
ulent conveyance,  as  a  direct  conveyance  for  that  purpose  ;  and 
the  property  may  be  sold  on  execution  in  favor  of  such  creditors, 
91  Ind.  466;  84  Ind.  411;  3  Ind.  129;  see  26  O.  St.  282 ;  Sees.  122. 
123  ;  but  it  must  appear  that  the  funds  of  the  debtor  himself, 
upon  which  the  creditors  had  a  lawful  claim,  were  used  in  the 
purchase  of  the  property,  106  Ind.  555  (7  N.  E.  R.  567);  117  Ind. 
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229(20  N.  E.  R.  140),  cases  cited ;  42  Ind.  153  ;  7  B.  Mon.  434; 
5  Bush  464.  The  same  facts  in  respect  to  the  insolvency  of  the 
debtor  must  be  shown  as  in  cases  to  set  aside  fraudulent  con- 
veyances, 112  Ind.  318  (14  N.  E.  R.  79);  see  Fraudulent  Convey- 
ances. As  against  creditors  the  burden  of  disproving  a  fraud  is 
on  the  party  seeking  to  uphold  the  conveyance,  92  Ind.  343  ;  31 
Ind.  249.  A  bona  fide  purchaser,  without  notice  of  the  trust,  is 
not  subject  to  the  claims  of  creditors,  116  Ind.  67  (18  N.  E.  R. 
177).  There  must  be  evidence  of  a  fraudulent  intent  to  defraud 
subsequent  creditors,  in  order  for  them  to  claim  any  benefit 
under  the  provisions  of  this  statute,  89  Ind.  556.  See,  generally, 
33  Ind.  453 ;  76  Ind.  17  ;  85  Ind.  376. 

Sec.  341.    Trust  arises  in  favor  of  party  pajong  con- 
sideration. 

The  provisions  of  the  section  next  before  the  last 
shall  not  extend  to  cases  where  the  alienee  shall  have 
taken  an  absolute  conveyance  in  his  own  name  with- 
out the  consent  of  the  person  with  whose  money  the 
consideration  was  paid;  or  where  such  alienee,  in 
violation  of  some  trust,  shall  have  purchased  the  land 
with  moneys  not  his  own ;  or  where  it  shall  be  made 
to  appear  that,  by  agreement  and  without  any  fraudu- 
lent intent,  the  party  to  whom  the  conveyance  was 
made,  or  in  whom  the  title  shall  vest,  was  to  hold  the 
land  or  some  interest  therein  in  trust  for  the  party 
paying  the  purchase-money  or  some  part  thereof. 
(R.  S.  2976.    In  force  May  6,  1853.) 

A  trust  cannot  result  from  the  mere  payment  of  purchase 
money,  except  as  provided  for  by  this  section,  see  Sec.  339. 
Facts  creating  the  trust  must  exist  at  the  time  the  grantee  takes 
the  title,  82  Ind.  368;  83  Ind.  266  (43  Am.  Rep.  67);  117  Ind. 
470(20  N.  E.  R.  157)  ;  Perry  on  Trusts,  §  133  ;  44  111.  171.  They 
must  be  proved  and  cannot  be  inferred  from  the  relation  of  the 
parties,  104  Ind.  479  (3  N.  E.  R.  832).     It  is  well  settled  that  they 
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may  be  established  by  parol  evidence,  4  Blk.  539 ;  7  I^^i-  3o8  (63 
Am.  Dec.  420);  14  Ind.  62 ;  52  Ind.  383;  76  Ind.  210;  119  111. 
412  (10  N.  E.  R.  II);  144  Mass.  594  (12  N.  E.  R.410);  2  Blk. 
199;  3  A.  K.  M.  (Ky.)  23;  I  J.  J.  M.  (Ky.)  399;  4  Id.  589;  7 
Bush  (Ky.)  277,  517  :  2  O.  St.  336;  16  O.  St.  440;  32  O.  St.  399; 
see  2  N.  E.  R.  534,  note;  but  the  evidence  should  be  clear  and 
satisfactory,  30  Ind.  32;  7  Ind.  277;  3  Ind.  558;  116  Ind.  76  (4 
N.  E.  R.  241);  I  J.  J.  M.  (Ky.)  i.     While  a  resulting  trust  may 
*  be  established  by  parol  and  may  be  said  to  originate  from  such  a 
contract,  yet  the  trust  results  from  the  acts  done  by  the  parties, 
89  Ind.  20  ;  88  Ind.  235,  cases  cited.     A  trust  can  never  be  cre- 
ated by  an  agreement  made  after  the  payment  of  the  purchase- 
money,  88  Ind.  236  ;  82  Ind.  369;  58  Ind.  579 ;  2  Ind.  442.     The 
consideration  must  actually  be  paid  by  the  one  who  claims  to  be 
the  beneficiary,  88  Ind.  236 ;  7  Ind.  308  (63  Am.  Dec.  420),  out 
of  his  own  means  or  the  equivalent,  and  in  the  character  of  a  pur- 
chaser, Perry  on  Trusts,  §  1 33.     Where  the  funds  which  pay  for 
the  land  belong  to  one  person  and  the  purchase  and  conveyance 
is  made  by  and  to  another,  either  without  the  consent  of  the 
former,  or  under  some  agreement  for  his  benefit,  the  law  implies 
a  trust  for  the  benefit  of  him  who  furnishes  the  purchase-money, 
64  Ind.  382  ;  23  Ind.  573  ;  42  Ind.  92 ;  24  Ind.  68 ;  14  Ind.  6$  ; 
83  Ind.  67;  14  N.  E.  R.  661  ;  2  O.  St.  336;  4  B.  Mon.  539;  92 
Ind.  249;  36  Ind.  172.    Where  one  purchases  at  an  execution  sale, 
under  promise  for  the  benefit  of  the  debtor,  he  may  be  regarded 
as  a  trustee  for  such  debtor,  16  Ind.  177 ;  80  Ind.  257.  (41  Am. 
Rep.  794);  8  Bush  (Ky.)  241  ;  4  Bush  (Ky.)  361,  498,  586;  2 
Bush  (Ky.)  407  (92  Am.  Dec.  495);  see  8  Bush  410;  5   B.  Mon. 
(Ky.)  37 ;  86  Ky.  636  (6  S.  W.  Rep.  648);  see  Herman  on  Execu- 
tions, §  346.     A  party  agreeing  to  make  a  purchase  of  lands  and 
hold  in  trust  for  another,  may  repudiate  the  agreement  before  its 
consummation,  and  make  the  purchase  in  his  own  name,  using 
his  own  means,  and  from  which,  in  the  absence  of  fraud,  no  trust 
will  arise,  30  Ind.  228  (95  Am.  Dec.  685)  ;  36  Ind.  28 ;  33  O.  St. 
35.     If  several  parties  pay  the  consideration  a  trust  arises  in  favor 
of  each,  to  the  extent  of  the  amount  he  paid,  1 17  Ind.  470  (20  N. 
E.  R.  157),  cases  cited  ;  6  B.  Mon.  (Ky.)  107  ;  8  Bush  (Ky.)  693  ; 
28  O.  St.  568  ;  but  where  one  does  not  claim  a  trust  in  the  entire 
estate,  he  must  have  paid  the  purchase  price  to  the  extent  which 
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he  seeks  to  enforce  the  trust,  147  Mass.  326(17  N.  E.  R.  645); 
and  his  payment  must  be  some  definite  aliquot  part  of  the  entire 
consideration,  a  general  contribution  not  being  sufficient,  17  O. 
St.  510;  15  Wend.  651;  23  N.  J.  Eq.  22;  17  Wall.  44;  117  Ind. 
470  (20  N.  E.  R.  157);  Perry  on  Trusts,  §  142.  If  one  takes  a 
conveyance  under  an  agreement  to  reconvey  to  another,  an  en- 
forceable constructive  trust  arises,  76  Ind.  210;  but  a  trust  can- 
not be  created  by  parol  by  merely  putting  money  in  the  hands  of 
one  under  agreement  to  invest  in  land  for  the  use  and  benefit  of  a 
third  person,  75  Ind.  571.  The  expression,  "  an  absolute  convey- 
ance in  his  own  name,'*  includes  any  conveyance  which  defeats 
the  rights  of  party  furnishing  the  purchase-money,  23  Ind,  573. 
An  attorney,  in  aiding  his  client  in  making  a  sale  of  land,  discov- 
ered an  adverse  title,  which  he  bought ;  it  was  held  that  he  be- 
came a  constructive  trustee  for  his  client's  vendee,  and  acquired 
no  rights  by  his  purchase,  116  Ind.  131  (18  N.  E.  R.  457).  For 
particular  cases,  see  122  111.  567  (13  N.  E.  R.  840);  122  111.  607 
(14  N.  E.  R.  52  ;  3  Am.  St.  Rep.  502)  ;  7  Bush  277 ;  8  Id.  687. 
An  administrator  cannot  enforce  a  resulting  trust  unless  it  ap- 
pear that  the  lands  will  be  needed  to  pay  debts,  28  Ind.  35.  The 
heirs  of  trustee  take  subject  to  the  trust,  2  O.  St.  336. 

Sec.  342.    Husband  and  wife. 

A  payment  of  the  consideration  by  the  husband,  and  a  convey- 
ance to  the  wife,  ordinarily  creates  no  trust,  61  Ind.  595  ;  see  Sec. 
339 ;  but  she  may  become  the  trustee  of  a  resulting  trust  by  using 
funds  of  another  and  taking  title  in  her  own  name,  64  Ind.  386, 
cases  cited.  Prior  to  the  married  woman's  act  she  could  not  be- 
come the  trustee  of  an  express  trust,  61  Ind..  598;  118  Ind.  521 
(21  N.  E.  Rep.  290;  10  Am.  St.  Rep.  161);  but  under  the  present 
statute  there  are  no  such  restrictions.  Under  the  common-law 
rule  her  personal  estate  once  reduced  to  the  possession  of  the 
husband  became  his,  and  no  trust  could  result  from  its  investment 
in  land,  90  Ind.  172,  cases  cited  ;  82  Ind.  365  ;  3  Met.  464;  9  Ohio 
197.  If  money,  lands,  or  other  property,  belonging  to  a  wife,  be 
used  in  the  purchase  of  lands,  the  title  of  which  is  taken  in  the 
name  of  the  husband,  without  her  consent,  or  under  agreement  to 
hold  and  use  for  her  benefit,  a  trust  results  in  her  favor,  9  Ind. 
347  ;  43  Ind.  561  ;  98  Ind.  319,  409;  96  Ind.  482 ;  14  Ind.  62 ;  7 
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Bush  394;  39  O.  St.  259;  74  Ind.  560;  loi  Ind.  334;  28  Ini.  12; 
92  Ind.  193,  250.  The  law  will  create  a  trust  in  order  to  Jefeat 
any  fraudulent  or  uniust  attempt  of  her  husband  to  ipisappropri- 
ate  or  convert  to  his  own  use  her  means,  52  Ind.  537,  cases  cited  ; 
30  Ind.  273 ;  43  Ind.  561  ;  TJ  Ind.  458;  75  Ind.  528;  3  Met.  464; 
106  Ind.  464  (7  N.  E.  R.  199,  note)\  21  O.  St.  547;  32  O.  St. 
399;  see  34  Ind.  356.  She  may  waive  her  right  to  insist  upon  the 
trust,  loi  Ind.  47.  For  particular  cases  bearing  on  this  subject, 
see  24  Ind.  478;  93  Ind.  179;  62  Ind.  250;  119  Ind.  187  (21  N.  E. 
R-  538) :  7  B.  Mon.  (Ky.)  433 ;  11  B.  Mon.  (Ky.)  282 ;  4  B.  Mon. 
(Ky.)  249. 

TRUST  ESTATE. 

Sec.  343.    Sale  of  trust  estate. 

Upon  the  complaint  of  the  trustee  or  cestui  qtie 
trust  of  any  trust,  filed  in  the  Circuit  Court  or  Supe- 
rior Court  of  the  proper  county,  any  real  estate  in 
said  county,  belonging  to  or  subject  to  said  trust,  may 
be  sold,  by  order  of  said  Court,  as  hereinafter  pro- 
vided. It  must  be  set  forth  in  the  complaint,  and 
shown  to  the  satisfaction  of  the  Court,  either — 

First  That  the  real  estate,  so  held  in  trust,  is  liable 
to  waste  or  depreciation  in  value. 

Second.  That  the  taxes,  street-assessments  or  costs 
and  expenses  for  repairs  exceed  the  income  of  said 
property,  and  are  liable  to  defeat  the  intention  of  the 
person  creating  the  trust. 

Third.  That  the  sale  of  the  property  and  the  safe 
and  proper  investment  of  the  proceeds  would  inure 
to  the  advantage  and  beilefit  of  the  cestui  qtie  trust, 
and  fulfill  the  purposes  of  the  trust.  (R.  S.  2989. 
In  force  Feb.  4, 1875.) 
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Under  an  express  trust,  with  power  to  sell  and  convey,  it  is  not 
necessary  that  the  trustee  should  apply  to  a  court  to  authorize 
the  sale,  69  Ind.  114 ;  see  8  Bush  (Ky.)  54,  where  a  similar  con- 
clusion Is  reached  in  the  constructioh  of  statute  more  stringent 
than  ours.  The  legislature  may,  in  particular  cases,  give  the 
trustee  power  to  sell,  80  (Ky.)  253.  Where  parties  all  resided  in 
Virginia  and  the  trustee  of  lands  in  Ohio  died,  it  was  held  that 
the  grantor  could  not  appoint  another  who  could,  under  the 
direction  of  the  Virginia  courts,  affect  a  valid  sale,  9  Ohio  49. 
The  application  should  be  to  the  court  in  the  county  where  the 
land  lies,  see  Sec.  787.  As  to  whether,  under  a  particular  deed,  the 
sale  should  be  of  the  whole  or  in  parcels,  see  7  Ohio,  part  2,  217. 
See,  generally,  37  O.  St.  282. 

Sec.  344.    Notice  of  sale— Ouardian  ad  litem— Bond  of 
trustee. 

No  order  or  decree  for  the  sale  of  said  trust  prop- 
erty shall  be  made,  until  notice  by  summons  or  pub- 
lication, as  provided  for  in  civil  actions,  shall  be  given 
to  all  persons  having  directly  or  remotely  an  interest 
in  the  trust  property,  all  of  whom  shall  be  made 
parties  to  said  proceeding. 

The  sale  of  said  property,  as  to  the  appraisement 
thereof,  appointment  of  guardian  ad  litem  for  infant- 
defendants,  and  notice  of  sale,  shall  be  governed,  in 
all  respects,  by  the  law  regulating  the  sales  of  real 
estate  by  administrators  of  decedents'  estates. 

The  trustee  shall  execute,  and  file  in  the  proper 
Court,  a  bond,  with  security  to  be  approved  by  the 
Court,  in  a  penalty  of  twice  the  appraised  value  of 
said  property,  payable  to  the  State  of  Indiana  for  the 
use  of  the  persons  interested  in  said  trust,  con- 
ditioned that  he  will  faithfully  and  honestly  discharge 
the  duties  of  his  said  trust,  safely  invest  the  principal 
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sum  realized  from  the  sale  of  said  property,  pay  the 
interest  to  the  cestui  que  trust  as  the  samd  may  ac- 
crue from  time  to  time,  and,  at  the  expiration  of  the 
trust,  will  promptly  account  for  and  pay  over  what- 
ever moneys  or  assets  may  be  in  his  hands  to  the 
person  or  persons  entitled  thereto;  and  the  Court 
may,  from  time  to  time,  require  additional  bond  and 
security  for  the  faithful  performance  of  said  trust 
(R.  S.  2990,  2991,  2992.     In  force  Feb.  4,  1875.) 

It  is  one  of  the  inherent  powers  of  the  court  to  require  a 
bond  of  the  trustee,  when  necessary  for  the  preservation  of  the 
funds,  see  Sec.  353 ;  54  Ind.  320 ;  75  Ind.  463 ;  85  Ind.  316 ;  contra^ 
120  Ind.  94  (22  N.  E.  R.  104).  The  sales  here  provided  for  are 
to  be  governed  by  the  laws  applicable  to  sales  by  executors  and 
administrators,  for  which  see  Chap.  VII. 

Sec.  345.  Terms  of  sale. 

The  terms  and  conditions  of  the  sale  shall  be  under 
the  direction  of  the  Court :  Provided,  however.  That 
if  said  property  shall  be  sold  at  private  sale,  it  shall 
not  sell  for  less  than  its  full  appraised  value ;  if  at 
public  sale,  for  not  less  than  two-thirds  of  its  ap- 
praised value.     (R.  S.  2993.     In  force  Feb.  4,  1875.) 

Sec.  346.    Inyestment  of  proceeds. 

It  shall  be  the  duty  of  the  trustee  to  safely  invest 
the  money  realized  from  such  sale  of  said  trust  prop- 
erty upon  good  real  estate  mortgage  security,  pre- 
serving the  principal  sum  from  loss  or  diminution, 
and  paying  over  to  the  cestui  qtie  trust  the  interest 
upon  said  principal  sum  during  the  continuance  of 
the  trust.     (R.  S.  2994.     In  force  Feb.  4, 1875.) 
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It  is  the  duty  of  the  trustee  to  make  safe  investment  of  the 
trust  funds,  and  as  a  general  rule  a  loan  upon  a  second  mortgage 
is  not  a  safe  investment,  90  Ind.  136;  nor  should  it  be  invested 
on  personal  security,  78  Ind.  454,  A  deposit  in  bank  of  good 
repute,  and  which  the  trustee  believes  to  be  solvent,  does  not  ren- 
der him  liable  upon  its  failure,  98  Ind.  134(49  Am.  Rep.  739); 
107  N.  Y.  477  (14  N.  E.  R.  415),  cases  cited.  Such  deposits 
can  claim  no  priority  in  case  of  failure  of  bank,  108  Ind.  276  (9 
N.  E.  Rep.  142).  See,  generally,  upon  duties  of  trustee  in  respect 
to  investment  of  trust  funds,  141  Mass.  515  (6  N.  E.  R.  555); 
Perry  on  Trusts,  §  453-467 ;  57  Am.  Rep.  111-114,  note;  40  Am. 
Dec.  506-518,  note;  Story's  Eq.,  §  1269-1278. 

Sec.  347.   Misapplication  of  fiindB. 

No  person  who  shall,  in  good  faith,  pay  money  to 
a  trustee  authorized  to  receive  the  same,  shall  be 
responsible  for  the  proper  application  of  such  money; 
nor  shall  any  right  or  title,  derived  by  him  from  such 
trustee  in  consideration  of  such  payment,  be  called  in 
question  in  consequence  of  misapplication  by  the 
trustee  of  such  money.  ^R.  S.  2977.  In  force  May 
6, 1853.) 

At  one  time  the  law  required  a  purchaser  at  trustee's  sale  to 
see  to  the  proper  application  of  the  trust  funds.     They  were  only 
released  by  a  receipt  from  the  cestuis  que  trust  themselves.  Perry 
on  Trusts,  §  790;  but  this  rule  was  contested  in  many  of  our 
States,  and  even  without  a  statute,  it  may  be  said  that  it  does  not 
prevail  except  in  particular  cases  where  the  trust  is  special,  and 
the  sale  is  made  for  a  distinct  and  definite  purpose,  Tiedeman  on 
Real  Prop.,  §  516;  see  Perry  on  Trusts,  §  788-815;  6  Ohio  IIS; 
16  O.  St.  169;  Story's  Eq.,  §  1124-1135  ;  76  Pa.  St.  145  ;  83  Id. 
377;  4  Allen  566;  8  Id.  339;  80  N.  Y.  15.     Our  statute  relieves 
all  good-faith  purchasers  from  any  such  liability.     A  party  who 
receives  trust  funds,  knowing  that  they  are  being  misappropriated, 
is  regarded  as  a  participant  in  the  diversion,  87  Ind.  482,  cases 
cited.    As  to  tracing  misappropriated  trust  funds  into  other  prop- 
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erty,  see  104  Ind.  70  (3  N.  E.  Rep.  633),  cases  cited  ;  108  Ind.  276 
(9  N.  E.  R.  143);  78  Ky.  105  ;  105  N.  Y.  256  (11  N.  E.  R.  504; 
Perry  on  Trusts,  §§  828-841. 

TRUSTEE  AND  CESTUI  QpE  TRUST. 

Sec.  348.     The  trustee  and  his  relation  to  the  trust 
estate. 

As  a  general  rule,  it  may  be  said  that  whoever  is  capable  of  tak- 
ing and  holding  the  legal  estate,  and  possessed  of  natural  capacity 
and  legal  ability  to  execute  the  trust,  may  become  a  trustee, 
Lewin  on  Trusts,  27 ;  Perry  on  Trusts,  §  39;  Hill  on  Trustees  48. 
The  State  may  be,  see  6  Johns.  360;  36  Ind.  176;  corporations 
may  be  trustees,  2  Kent  Com.  282 ;  Perry  *on  Trusts,  §  42-45 ; 
and  so  may  a  mere  voluntary  unincorporated  association,  14  N.Y. 
380;  8  Gray  580;  2  How.  187.    Aliens  may  be,  to  the  extent  of 
their  power  to  hold  land,  7  Wend.  367 ;  3  Johns.  Ch.  109 ;  Perry 
on  Trusts,  §  55.    For  full  consideration  of  who  may  take  property 
as  trustee,  see  Hill  on  Trustees  48-51 ;  Perry  on  Trusts,  §  38-59; 
2  Wash.  Real  Prop.  518-528;  Boone  Real  Prop.,  §  164.    As  to 
nature  and  extent  of  estate  of  the  trustee,  see  Hill  on  Trustees 
2^252 ;  269-277 ;  2  Wash.  Real  Prop.  448  ;  Boone  on  Real  Prop., 
§§  166,  167 ;  I  O.  St.  479.    Their  powers  and  rights  necessarily  de- 
pend upon  the  instrument  creating  the  trust,  and  no  settled  rules 
governing  every  case  can  be  laid  down.    See,  generally,  on  this 
point,  Perry  on  Trusts,  §§  473-519;  Tiedeman  Real  Prop.,  §  513 ; 
Story's  Eq.,  §§  977-979 ;  2  Wash.  Real  Prop.  518.    As  to  his  power 
of  disposition  of  the  trust  estate,  see  Hill  on  Trustees  278-302 ; 
reconveyance  or  surrender  of  the  legal  estate.  Hill  on  Trustees 
253-263.     Ordinarily  a  trustee  has  a  general  authority  to  lease 
the  trust  lands,  103  Ind.  499  (3  N.  E.  R.   130).     As  to  sale  of 
land,  seeSecs.  343-346";  suits  by  trustees.  Sec.  354.  Sale  of  his  estate 
on  execution  against  him,  see  Sec.  195  ;  2  Blk.  198 ;  76  Ind.  10 ;  113 
Ind.  65  (15  N.  E.  R.  9).     At  one  time  the  law  of  England  re- 
fused compensation  to  trustees,  Boone  Real  Prop.,  §  171  ;  i   B. 
Mon.  349;  Tiedeman  on  Real  Prop.,  §  517;  but  these  same  authori- 
ties recognize  that  such  a  rule  does  not  prevail  in  this  country, 
and  that  a  trustee  is  entitled  to  be  paid  for  his  services,  93  Ind. 
127;  Perry  on  Trusts,  §432;  Story's  Eq.,  §  i26Sa.     It  is  said  to 
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rest  largely  in  the  discretion  of  the  court,  140  Mass.  351  (4  N.  E. 
R.  607 ;  54  Am.  Rep.  473) ;  but  extra  compensation  may  be  al- 
lowed for  extraordinary  services,  140  Mass.  117  (3  N.  E.  R.  15). 
See,  on  subject  of  compensation,  17  Am.  Dec.  266-274,  note, 
A  commissioner  appointed  to  sell  lands,  in  partition  proceedings, 
and  distribute  the  proceeds,  is  a  trustee  of  an  express  trust,  112 
Ind.  561  (14  N.  E.  Rep.  555). 

Sec.  349.    Dealing  with  the  trust  estate. 

The  position  of  a  trustee  is  one  of  confidence  and  trust,  and 
not  of  profit.     The  law  requires  him  to  exercise  strict  honesty  and 
fairness  in  all  his  dealings  with  those  interested  in  the  fiduciary 
fund,  95  Ind.  275  ;  2  B.  Mon.  (Ky.)  243.     He  cannot  use  the  prop- 
erty in  any  way  adverse  to  their  interests,  and  is  not  permitted  to 
speculate  or  make  a  profit  out  of  any  transaction  connected  with 
trust  property,  2  Blk.  377  (20  Am.  Dec.   123);  93  Ind.    127;  81 
(Ky.)34;  i  Duv.  (Ky.)  192;  i  Bush  (Ky.)  514;  10  Id.  100.    It  was 
held  that  a  guardian,  even  though  a  parent  of  the  ward,  possesses 
no  power  to  create  a  liability  against  his  ward's  estate  in  his  own 
favor,  by  improving  his  ward's  real  estate.     The  relation  is  one  of 
trust  and  confidence,  and  the  guardian  should  never  even  appear 
to  place  himself  in  such  business  relations  with  his  ward  as  would 
"ordinarily  excite  a  conflict  between  self-interest  and  integrity," 
40  Ind.  495,  506.     An  administrator  cannot,  on  his  settlement,  re- 
ceive credit  for  attorney  fees  incurred  by  him  and  paid  to  a  law 
firm  of  which  he  himself  is  a  member,  sharing  in  the  amount  paid, 
93  Ind.  121.     A  mere  change  of  the  form  of  a  ward's  personal 
property,  without  any  injury  to  him,  is  no  breach  of  the  trust,  15 
Ohio  655.      If  a  trustee  purchase  an  outstanding  title  he  shall 
hold  it  for  the  benefit  of  the  beneficiary,  4  T.  B.  Mon.  (Ky.)  291 
(16  Am.  Dec.  153)  ;  5  T.  B.  Mon.  (Ky.)  426  (17  Am.  Dec.  84);  and 
he  cannot  either  directly  or  indirectly  purchase  the  trust-estate,  i 
Ind.  277;  12  Ind.  266  (74  Am.  Dec.  209)  ;  yj  Ind.  176;  95   Ind. 
271 ;  4  Ohio  495  ;  20  Ohio  503  ;  24  O.  St.  572 ;  27  O.  St.    160;  81 
(Ky.)  34;  84  (Ky.)  220  (i  S.  W.  Rep.  408);  i  J.  J.  M.  (Ky.)  399: 
6  Bush  659;  I  Bush  513.     Such  a  purchase  is  not  absolutely  void 
but  voidable,  3  Ind.  106;  loi  N.  Y.  257  (4  N.  E.  R.  346);  104  N.Y. 
451  (10  N.  E.  R.  888).    In  New  York  it  was  held  that  in  a  certain 
case  the  trustee  might,  upon  application  to  the  court,  be  allowed 
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to  bid  at  sale  of  trust  property  and  make  a  valid  purchase  thereof, 
loi  N.  Y.  167  (4  N.  E.  R.  334) ;  see  4  How.  (U.  S.)  555.   A  guard- 
ian €ul  litem  is  a  trustee  for  infant  heirs,  and  cannot  acquire  their 
property  for  himself,  pending  a  litigation  in  respect  to  it,  12  Ohio 
351 ;  but  a  purchase  under  a  decree  rendered  after  the  infants  for 
whom  he  was  guardian  had  become  of  full  age,  upheld,   i  Met. 
(Ky.)  602.     Courts  are  very  slow  to  create  exceptions  to  the  gen- 
eral rule  prohibiting  purchase  by  trustee.     It  was  recently  held, 
that  where  an  administrator  in  pursuance  of  proper  authority  had 
sold  to  another,  trust  land,  the  sale  having  been  confirmed  by  the 
court  and  deed  duly  executed,  to  be  delivered  upon  complying 
with  terms  of  sale,  the  administrator  could  not  receive  a  deed 
from  such  purchaser  and  assume  his  obligations,  45  O.  St.  512(15 
N.  E.  R.  297).     One  trustee  cannot  sell  estate  to  co-trustee,  10 
Ind.  163.      A   purchase  of  land   from  a  trustee  of  a   town,  by 
his  co-trustees,  is  voidable,  45  Ind.  250.    Where  lands  were  con- 
veyed to  the  trustees  of  a  church  for  a  particular  use  and  pur- 
pose, a  different  use  can  be  enjoined,  22  Ind.  440.    The  strict  in- 
tegrity  and  good  faith  required  in  the  dealings  of  those  who  oc- 
cupy fiduciary  positions  are  frequently  too  lightly  regarded  ;  and 
a  more  rigid  application  of  the  well-established  principles  of  equity 
might  properly  be  indulged  in,  by  both  bench  and  bar,  see,  gener- 
ally. Story's  Eq.,  §§  321,  322,  465  ;  I  Par.  Con.  121,  122  ;  Chit,  on 
Con.  402;   Perry  on  Trusts,  §§  427-433;  27  O.  St.  160;   16  Am. 
Dec.  616,  617. 

Sec.  350.    Oestui  que  Trust. 

For  definitions,  see  Sec.  332.  Equity  following  the  law,  it  may  be 
said  that  whoever  is  capable  of  taking  the  legal  estate  is  likewise 
capable  of  enjoying  an  equitable  interest  therein,  through  the.  me- 
dium of  a  trustee,  Perry  on  Trusts,  §§  60-66  ;  Hill  on  Trustees, 
52-54;  2  Wash.  Real  Prop.  518.  He  need  not  necessarily  be 
in  esscy  the  trust  taking  effect  whenever  he  is  ascertained  or  comes 
into  being,  2  Wash.  Real  Prop.  519;  Boone  Real  Prop.,  §  165,  c. 
23  Pick.  520;  2  lo.  315.  He  has  a  right  to  enforce  the  perform- 
ance of  the  duties  required  of  the  trustee,  52  Ind.  383 ;  82  Ky. 
415  ;  and  so  may  his  heirs  upon  his  death,  31  O.  St.  84.  In  an  ac- 
tion by  him  all  the  trustees  should  be  made  parties,  117111.  558 
(7  N.  E.  R.  746).     His  estate  is  liable  for  his  debts  as  other  prop- 
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erty,  4  Blk.  539;  8  B.  Mon.  (Ky.)  479;  16  Id.  241 ;  and  this  lia- 
bility cannot  be  defeated  by  a  provision  in  a  devise  that  the  inter- 
est  of  a  beneficiary  shall  not  be  liable  for  her  debts,  83  Ky.  306. 
But  if  the  beneficiary  has  no  enforceable  interest  against  the  trus- 
tee, it  is  not  liable  for  his  debts,  79  (Ky.)  5.  See,  generally,  on 
liability  of  trust  estate  for  his  debts,  99  N.  Y.  616  (i  N.  E.  R. 
251).  See,  generally,  on  Rights  and  Powers  of  Cestui  que  Trust, 
Tiedeman  Real  Prop.,  §  514;  Boone  Real  Prop.,  §  165  ;  2  Wash. 
Real  Prop.  526;  Perry  on  Trusts,  §§  816-853. 

Sec.  351.    Oonveyance  to  nominal  trustee. 

A  conveyance  or  devise  of  lands  to  a  trustee  whose 
title  is  nominal  only,  and  who  has  no  power  of  dis- 
position or  management  of  such  lands,  is  void  as  to 
the  trustee,  and  shall  be  deemed  a  direct  conveyance 
or  devise  to  the  beneficiary.  (R.  S.  2981.  In  force 
May  6, 1853.) 

See  statute  of  1843,  P-  447»  §§  181-183 ;  9  Ind.  306.  The  stat- 
ute executes  all  trusts  where  the  beneficiary  is  named  and  the 
conveyance  simply  creates  a  nominal  trustee  with  no  duties  or 
powers,  31  Ind.  49;  75  Ind.  475.  It  represents  what  of  the  stat- 
ute of  uses  is  now  in  force  in  this  State,  see  Sec.  332,  In  such  cases 
the  title  of  the  trustee  must  be  nominal  only,  and  the  entire  es- 
tate must  be  given  to  the  beneficiary.  If  such  is  not  clearly  the 
case,  a  trust  will  be  created,  90  Ind.  442.  As  to  what  "power  of 
disposition  or  management"  of  the  estate,  given  to  the  trustee,  will 
relieve  the  conveyance  from  the  operation  of  this  statute,  see  62 
Ind.  577;  Perry  on  Trusts,  §  305,  and  numerous  cases  there  cited  ; 
85  Ind.  145  ;  109  Ind.  476  (9  N.  E.  R.  919;  58  Am.  Rep.  425). 

Sec.  352.    Trustee  must  be  a  resident,  when. 

It  shall  be  unlawful  for  any  person,  association,  or 
corporation  to  nominate  or  appoint  any  person  a 
trustee  in  any  deed,  mortgage,  or  other  instrument 
in  writing  (except  wills)  for  any  purpose  whatever, 
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who  shall  not  be,  at  the  time,  a  bona  fide  resident  of 
the  State  of  Indiana;  and  it  shall  be  unlawful  for  any 
person  who  is  not  a  bona  fide  resident  of  the  State, 
to  act  as  such  trustee.  And  if  any  person,  after  his 
appointment  as  such  trustee,  shall  remove  from  the 
State,  then  his  rights,  powers,  and  duties  as  such 
trustee  shall  cease,  and  the  proper  Court  shall  ap- 
point his  successor,  pursuant  to  the  provisions  of  the 
Act  to  which  this  is  supplemental.  (R.  S.  2988.  In 
force  May  31, 1879.) 

This  section  has  no  application  to  trustees  appointed  before 
its  passage,  85  Ind.  414 ;  nor  has  it  any  application  to  an  implied 
trust,  but  only  to  cases  of  express  trusts  created  by  some  written 
instrument,  94  Ind.  345  ;  90  Ind.  376. 

Sec.  353.    Trustee  under  control  of  the  court. 

The  trustee  and  the  funds  in  his  hands  shall  be  at 
all  times  under  the  equitable  control  of  the  Court 
having  jurisdiction  thereof  for  the  preservation  of  the 
funds  and  carrying  out  the  purposes  of  the  trust. 
(R.  S.  2997.     In  force  Feb.  4,  1875.) 

From  the  time  of  their  origin  trusts  have  always  been  under  the 
control  and  supervision  of  Courts  of  Equity,  Story's  Eq.,  §§  960- 
965.  It  is  said  that,  "  the  rules  which  regulate  trusts  are  based 
upon  the  principles  of  refined  moral  duty  between  persons  who 
stand  in  the  relation  of  confidence  to  each  other,  **  2  Wash.  Real 
Prop.  456;  see  Perry  on  Trusts,  §§  1-27;  i  Par.  Con.  119.  Our 
statutes  recognize  their  equitable  origin  and  nature,  95  Ind.  394. 
The  court  may  interfere  to  prevent  the  improper  exercise  of  a  dis- 
cretionary power,  81  Ky.  646.  In  this  case  the  court  say,  "  it  is 
difficult,  in  fact,  to  create  a  trust  where  the  trustee  has  such  un- 
limited power  over  the  trust  property  as  to  preclude  the  chancel- 
lor from  controlling  his  actions,  when  his  conduct  is  such  as  to  in- 
dicate a  palpable  or  fraudulent  use  of  his  power  to  the  injury 


328  TRUSTS. 

of  the  parties  in  interest.**  See,  upon  this  point,  Perry  on  Trusts, 
§511;  Hill  on  Trustees  488.  By  virtue  of  this  statute  the  court 
may  compel  the  execution  of  a  bond  on  part  of  the  trustee  to  se- 
cure the  preservation  of  a  trust  estate,  54  Ind.  320;  75  Ind.  463; 
85  Ind.  316;  but  except  in  cases  where  the  statute  expressly  re- 
quires the  giving  of  a  bond,  the  court  has  no  power  to  require 
the  trustee  to  give  a  bond  against  the  direction  of  the  instrument 
creating  the  trust,  120  Ind.  94  (22  N.  E.  R.  105). 

Sec.  364.    Suits  by  trustees. 

An  executor,  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  trustee  of 
an  express  trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of 
another.  It  shall  not  be  necessary  to  make  an  idiot 
or  lunatic  a  joint  party  with  his  guardian  or  commit- 
tee, except  as  may  be  required  by  statute.  (R.  S. 
252.     In  force  May  6,  1853.) 

A  trustee  of  an  express  trust  is  one  to  whom  an  estate  in  trust, 
upon  particular  written  stipulations,  has  been  conveyed,  see  111 
Ind.  206   (12  N.  E.  R.  377);  Bliss  on  Code  Pleading,  §  54.     As 
to  who  are  within  the  meaning  of  this  section,  see  106  Ind.  523 
(5  N.  E.  R.  888);  80  Ky.  330;  91  Ind.  229;  Thornton  and   Bal- 
lards'  Code,  §  252,  note  3.     A  note  purchased  by  a  bank  and 
indorsed  to  its  cashier  may  be  sued  upon  by  him  in  his  own  name, 
90  Ind.  332.  He  has  a  right  to  sue  for  injury  to  land,  97  Ind.  586  — 
limiting  67  Ind.  167  —  (31  Am.  Rep.  114).  He  is  charged  with  the 
responsibility  of  all  litigation  which  arises  in  the  enforcennent  of 
the  trust,  90  Ind.  379.     The  statute  does  not  prohibit  the  joining 
of  the  beneficiaries,  96  Ind.  224. 
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Sec.  355.  Conveyance  or  incumbrance  by  trustee  void, 
when. 

Every  sale,  conveyance,  or  other  act  of  a  trustee,  in 
.    contravention  of  a  trust,  shall  be  void. 

No  disposition  by  virtue  of  a  power  shall  be  void 
on  the  ground  that  it  is  more  extensive  than  was  au- 
thorized by  the  power ;  but  every  estate  or  trust  so 
created,  so  far  as  embraced  by  the  terms  of  the 
power  shall  be  valid.  (R.  S.  2973,  2983.  In  force 
May  6,  1853.) 

A  sale  by  trustee  to  his  co-trustee  will  not  be  upheld,  10 
Ind.  162.  No  estoppel  can  arise  against  the  beneficiaries  from 
an  unauthorized  lease  by  trustees,  1 1  Ind.  400.  Sec,  generally,  on 
his  duties  in  respect  to  dealing  with  the  trust  property,  Sec.  349 ; 
30  Ind.  1 54  (95  Am.  Dec.  676). 

Sec.  356.    Death  of  trustee  or  refusal  to  act. 

Upon  the  death  of  a  sole  or  surviving  trustee  of 
an  express  trust,  the  same  shall  vest  in  the  Court  hav- 
ing jurisdiction  thereof;  and  such  Court  shall  forth- 
with appoint  a  successor,  in  whom  the  trust  shall 
vest.     (R.  S.  2978.     In  force  May  6, 1853.) 

If  any  trustee  of  any  trust  now  existing  shall  be 
dead,  or  any  trustee  of  a  trust  now  or  hereafter  to  be 
created  shall  die  or  for  any  cause  refuse  to  act,  the 
Circuit  Court  or  the  Superior  Court  of  the  proper 
I  county  may  fill  the  vacancy  by  the  appointment  of 
some  suitable  person  who  shall  execute  bond  for  the 
faithful  performance  of  the  duties  of  his  trust,  as  here- 
inbefore provided.     (R.  S.  2996.     In  force  Feb.  4, 

1875-) 
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It  is  one  of  the  well-established  rules  of  law  governing  the  sub- 
ject of  trusts,  that  equity  will  never  allow  a  trust  to  fail  for  the 
want  of  a  trustee ;  that,  when  a  valid  trust  is  once  created,  the  sub- 
sequent death,  disability,  or  refusal  to  act  of  the  trustee  shaU  not 
defeat  it,  Perry  on  Trusts,  §  38  ;  83  Ky.  540 ;  Story's  Eq.,  §  976  ; 
50  Ind.  55  ;  78  Ind.  ICX).  Valid  provisions  for  successorship,  in 
case  of  the  trustee,  may  be  made  by  the  instrument  creating  the 
trust,  81  Ind.  510;  116  111.  83  (4  N.  E.  R.  773).  As  to  rights  and 
powers  of  surviving  trustee  in  case  of  death  where  there  are  two 
or  more  trustees,  see  Tiedeman  on  Real  Prop.,  §  511 ;  Perry  on 
Trusts,  §§  343.  344. 

Sec.  367.    Resignation  or  Removal  of  trustee. 

Upon  petition  of  any  trustee  of  an  express  trust, 
a  Court  having  jurisdiction  may  accept  his  resigna- 
tion and  discharge  him  from  the  trust,  upon  such 
terms  as  the  rights  of  the  persons  interested  in  the 
execution  of  the  trust  may  require. 

Trustees  having  violated  or  attempted  to  violate 
any  express  trust,  or  becoming  insolvent,  or  of 
whose  solvency  or  that  of  their  sureties  there  is 
reasonable  doubt,  or  for  other  cause  in  the  discre- 
tion of  a  Court  having  jurisdiction,  may,  on  petition 
of  any  person  interested,  after  hearing,  be  removed 
by  such  Court ;  and  all  vacancies  in  express  trustee- 
ships may  be  filled  by  such  Court.  (R.  S.  2979, 
2980.     In  force  May  6,  1853.) 

The  court  cannot  remove  him  except  upon  charges  preferred, 
and  giving  the  trustee  an  opportunity  to  be  heard,  I20  Ind.  94 
(22  N.  E.  R.  105).  The  existence  of  a  state  of  hostility  or  ill-^vi^ 
between  the  trustee  and  cestui  que  trust  may  be  a  cause  for  his  re- 
moval, 145  Mass.  490  (14  N.  E.  R.  521)  ;  32  Beav.  509;  see  10  Bush 
(Ky.)  99.  The  court  has  the  power  to  remove  him  upon  proper 
cause  shown,  loi  Mass.  223;  118  Mass.  215;  but,  as  to  what  con- 
stitutes a  proper  cause,  each  case  must  necessarily  depend  upon 
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its  particular  facts,  rather  than  any  general  rules.  See,  on  this 
subject,  Perry  on  Trusts,  §  276  ;  Tiedeman  on  Real  Prop.,  §  509 ; 
Hill  on  Trustees  140,  141. 

Sec.  358.    Accounting  and  settlement  by  trustees. 

Upon  the  death  of  the  cestui  que  trust,  or  upon 
the  determination  of  the  trust,  according  to  the 
terms  and  conditions  of  the  instrument  creating  it, 
it  shall  be  the  duty  of  the  trustee  to  at  once  account 
for  and  pay  over  to  the  person  or  persons  entitled 
thereto  the  money  and  assets  that  may  be  on  hands, 
belonging  to  the  trust.  (R.  S.  2995.  In  force  Feb. 
4>  1875.) 

R.  S.,  §  2403,  providing  that  the  final  settlements  of  execu- 
tors and  administrators  must  be  set  aside  within  three  years,  if  at 
all,  is  no  defense  to  an  action  to  set  aside  as  fraudulent  the  final 
report  of  a  trustee,  95  Ind.  392.  See,  generally,  as  to  the  equitable 
rules  governing  the  accounting  of  trustees,  10  Bush  (Ky.)  99; 
Story  s  Eq.,  §  465  ;  Perr>'  on  Trusts,  §§  904-933.  The  court  has 
power,  upon  a  proper  showing  of  the  necessity  therefor,  to  com- 
pel the  trustee  to  submit  an  account  of  the  trust  estate  and  its 
management,  44  O.  St.  530  (9  N.  E.  R.  129). 

CHARITABLE   TRUSTS. 

Sec.  360.    General  principles. 

No  grander  impulse  rests  in  the  soul  of  man,  than  that  gener- 
ous feeling  which  prompts  him  to  help  those  who  struggle  at  a 
disadvantage,  upon  life's  highway.  From  it  has  come  the  multi- 
tude of  public  benefits  established  by  private  means,  which  the 
law  has  classified  under  the  head  of  charitable  trusts.  In  a  legal 
sense,  a  charity  has  been  defined  as  "a  gift  to  be  applied,  con- 
sistently with  existing  laws,  for  the  benefit  of  an  indefinite  num- 
ber of  persons,  either  by  bringing  their  hearts  under  the  influence 
of  education  or  religion,  by  relieving  their  bodies  from  disease,  suf- 
fering or  constraint,  by  assisting  them  to  establish  themselves  for 
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life,  or  by  erecting  or  maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  government,"  14  AH^n  539; 
84  Ind.  357;  see  2  How.  (U.  S.)  127;  Anderson's  Law   Diet.;  80 
Va.  762,  763.     From  their  origin  they  have  been  under  the  equita- 
ble jurisdiction  of  courts.     Much  confusion  has  arisen  upon  this 
point  on  account  of  statute  43  Eliz.  (1601),  c.  4,  naming  together 
twenty-one  charities ;  it  being  erroneously  supposed  by  many  that 
this  statute  was  the  origin  of  such  trusts.  It  may  now  be  regarded 
as  settled  that  this  statute  was  purely  remedial  and  ancillary;  that 
prior  to  its  enactment  the  courts  of  England  exercised  inherent 
equity  jurisdiction  over  charities,  35  Ind.  250  (9  Am.  Rep.  690); 
4  Dana(Ky.)  356  (29  Am.  Dec.  417);  6  Cent.  Law  Journal,  192; 
2  How.  (U.  S.)  127;  and  as  the  law  now  prevails  in  this  State,  and 
most  of  the  other  States,  charities  are  upheld  and  administered 
upon,  not  on  account  of  stat.  43  Eliz.,  but  by  virtue  of  the  original 
and  inherent  jurisdiction  of  Courts  of  Equity  over  such  matters, 
35  Ind.  198  (9  Am.  Rep.  690,  overruling  8  Blk.  15 ;  5  Ind.  334,  465, 
which  recognized  the  stat.  43  Eliz.  as  being  part  of  our  law);   84 
Ind.  357;  55  Ind.  297  ;  i  O.  St.  160  (59  Am.  Dec.  615);  9  Ohio 
287;  39  O.  St.  35  (48  Am.  Rep.  418);  Hill  on  Trustees  450,  note  i; 
Tiedcman  on  Real  Prop.,  §  884;  Story's  Eq.,  §§  1142-1154.     In 
the  ancient  administration  of  charities  the  rule  of  cypres  was  rec- 
ognized.    By  it,  the  court,  through  the  prerogative  power  of  the 
king,  substituted  another  kindred  or  approximate  charity  for  that  of 
the  testator,  in  those  cases  where  the  charity  sought  to  be  created 
could  not  for  any  reason  be  established,  Bouvier  s  Law  Diet.,  tit. 
Cypres ;    Anderson's  Law  Diet.  Id.  4  Dana  (Ky.)  364  (29  Am. 
Dec.  417).     Our  institutions  have  modified  this  rule,  so  that,  as  a 
prerogative  or  sovereign  power,  it  is  not  recognized,  but  it  is  ex- 
ercised merely  as  a  judicial  power  in  the  way  of  liberal  construc- 
tion of  charities,  84  Ind.  364,  opinion  by  Woods  J.  fully  consider- 
ing this  question;   35  Ind.  252  (9  Am.'  Rep.  690);  see  Hill   on 
Trustees  128,  note  i ;  Story's  Eq.,  §  1169 ;  Perry  on  Trusts,  §§717- 
728  ;    14  Allen,  539  ;    3  Bush  (Ky.)  379.     Charities  are  to  receive 
the  most  liberal  construction,  20  Ohio  483 ;  i  O.  St.  161   (59  Am. 
Dec.  615);  121  111.  269  (12  N.  E.  R.  331);  17  Serg.  &  R.  (Pa.)  88 
(i7»Am.  Dec.  644);  Story's  Eq.,  §  1139;  i  N.  E.  R.  156;  Perry  on 
Trusts,  §  687.     The  bequest  may  be  used  for  means  incidental  to 
the  trust,  and  where  the  manner  of  investmemt  of  the  fund   pro- 
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vided  for  becomes  impracticable,  the  court  may  direct  a  safer  and 
more  productive  investment,  17  O.  St.  352.  The  fact  that  a  per- 
petuity is  created  does  not  defeat  such  trusts,  103  Ind.  499  (3  N. 
E.  R.  133).  For  a  full  discussion  of  this  interesting  and  important 
subject,  see  35  Ind.  198  (9  Am.  Rep.  690);  116  Ind.  139  (18  N. 
E.  R.  529)  ;  6  Cent.  Law  Jour.  191-194;  147  Mass.  348  (17  N.  E. 
R.  839;  9  Am.  St.  Rep.  713);  Perry  on  Trusts,  §§  687-748; 
Story's  Eq.,  §§  1 136, 1 194;  46  O.  St.  102  (19  N.  E.  R.  572) ;  9  Ohio 
203-290  (34  Am.  Dec.  436);  9  Am.  Dec.  577-588,  note ;  67  Am. 
Dec.  184,  185,  note ;  60  Am.  Rep.  230-236,  note  ;  vol.  3,  Leading 
Cases  of  Real  Prop.,  p.  257-393. 

Sec.  360.    Valid  charities.    Beneficiaries. 

The  favor  with  which  courts  deal  with  all  instruments  seeking 
to  establish  a  charity,  has  caused  some  very  indefinite  provisions 
in  devises  to  be  upheld  as  such,  see  i  N.  E.  R.  156;  121  111.  269 
(12  N.  E.  R.  331).  The  rule  seems  to  be,  that  no  matter  how  in- 
definite the  provision  may  be,  if  there  is  a  discretionary  power 
conferred  on  the  trustee,  who  may,  by  its  exercise,  remove  all 
indefiniteness connected  with  the  trust,  it  will  be  upheld,  24 O.St. 
533,  cases  cited;  121  111.269(12  N.  E.  R. 331);  35  Ind.  253  (9 Am. 
Rep.  690).  The  following  provisions  have  been  regarded  as  creat- 
ing valid  charities :  "  to  a  theological  seminary  for  the  education 
of  pious,  indigent  youths,  who  are  preparing  themselves  for  the 
ministry  of  the  Gospel,  and  those  only  who  adhere  to  the  West- 
minster confession  of  faith  in  its  literal  meaning,"  8  Blk.  15; 
**  for  the  diflfusion  of  useful  knowledge  and  instruction  amongst 
the  institutes,  libraries,  clubs  or  meetings  of  the  working  classes, 
or  manual  laborers  who  earn  their  bread  by  the  sweat  of  their 
brow,"  5  Ind.  466 ;  **  for  the  education  of  the  children  of  a  certain 
town,"  5  Ind.  335  ;  "  for  the  education  of  colored  children  of  a 
certain  State  or  county,"  32  Ind.  367  ;  54  Ind.  420;  see  35  Ind.  198 
(9  Am.  Rep.  690) ;  "  for  the  benefit  of  a  public  seminary,"  8  Dana 
38  (33  Am.  Dec.  475);  "for  support  of  common  schools,"  116 
Ind.  139(18  N.  E.  R.  529)  ;  "for  a  *poor  school '  for  the  benefit  of 
the  poor  children  of  the  town  of  Z,"  17  O.  St.  352;  for  help  to 
the  poor,  needy  and  fatherless  of  a  certain  county  or  township,  55 
Ind.  297;  84  Ind.  357;  i  O.  St.  160  (59  Am.  Dec.  615);  for  bread 
for  the  poor,  17  S.  &  R.  (Pa.)  88  (17  Am.  Dec.  644) ;  for  the  sup- 
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port  of  "poor  widows,**  and  "women  whose  husbands  have  left  , 
them  unprovided  for,  and  without  any  just  cause,**  etc,  54  Ind. 
549;  for  distribution  among  the  worthy  poor  of  a  certain  city  "as 
a  court  of  chancery  may  direct,**  121  111.  269  (12  N.  E.  R.  331); 
for  the  suppression  of  the  manufacture,  sale  and  use  of  intoxicat- 
ing liquors,  78  Ind.  100  (41  Am.  Rep.  555) ;  to  A,  "to  be  disposed 
of  by  him  for  such  charitable  purposes  as  he  shall  think  proper,** 
140  Mass.  351  (4  N,  E.  R.  606 ;  54  Am.  Rep.  473) ;  147  Mass.  348 
(17  N.  E.  R.  839 ;  9  Am.  St.  Rep.  713) ;  "  for  the  advancement  of 
Christain  religion,*'  24  O.  St.  525  ;  139  Mass.  477  (i  N.  E.  R.  840; 
52  Am.  Rep.  719);  7  B.  Mon.  (Ky.)  617;  for  "extension  of  the 
foreign  missions**  of  the  church,  86  Ky.  610  (6  S.  W.  Rep.  593); 
"for  preaching  of  the  Gospel  of  the  blessed  Son  of  God,  as  taught 
by  the  people  known  now  as  Disciples  of  Christ,*'  39  O.  St.  29  (48 
Am.  Rep.  418).  The  dedication  of  a  meeting-house  to  the  use  of 
a  religious  society  creates  a  charitable  trust,  7  Dana  (Ky.)  190  (32 
Am.  Dec.  85).  Charities  having  their  origin  in  those  feelings 
characterized  as  religious,  it  has  been  insisted  that  every  charity 
must  necessarily  involve  the  idea  of  Christianity ;  but  the  Supreme 
Court  of  the  United  States,  in  sustaining  the  famous  will  of  Stephen 
Girard,  reached  the  conclusion  that  for  a  charity  to  fail  on  account 
of  this,  "there  must  be  plain,  positive  and  express  provision 
demonstrating  not  only  that  Christianity  is  not  to  be  taught,  but 
that  it  is  to  be  impugned  or  repudiated,**  2  How.  (U.  S.)  127.  A 
bequest  to  a  certain  class  of  a  particular  town  extends  to  any 
natural  or  municipal  enlargement  of  that  class,  20  Ohio  483  ;  17 
O.  St.  353.  See,  generally,  as  to  what  charitable  bequests  are  valid, 
39  Am.  Rep.  738-741,  note ;  748-750,  note ;  44  Am.  Dec.  98-101, 
note ;  58  Am.  Rep.  599. 

Sec.  361.    Trustee  of  chajitable  trust. 

• 

The  rule  that  a  court  of  equity  will  never  allow  a  trust  to  fail 
for  the  want  of  a  trustee,  §  356,  applies  in  full  force  to  this  class 
of  trusts.  It  may  be  regarded  as  unquestionably  settled  that, 
"where  trustees  capable  of  taking  the  legal  estate  were  originally 
.appointed,  so  that  a  valid  use  was  in  the  first  instance  raised,  and 
the  case  was  thus  brought  within  the  jurisdiction  of  the  court 
of  chancery,  that  court  will  supply  any  defect  which  may 
arise    in  consequence  of  the  death  or  disability  or   refusal    of 
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the  trustees  to  act,"  78  Ind.  102  (41  Am.  Rep.  555);  35  Ind.  198 
(9  Am.  Rep.  690);  50  Ind.  56;  i  O.  St.  160  (59  Am.  Dec.  615);  7 
Wall.  (U.  S.).i4;  147  Mass.  348  (17  N.  E,  R.  839);  121  111.  269 
(12  N.  E.  R.  334);  54  Ind.  549;  2  Pom.  Eq.,  §  1026;  Story's  Eq., 
§  1069;  Perry  on  Trusts,  §  y22  ;  134  Mass.  426;  Hill  on  Trustees 
48;  7  B.  Mon.  (Ky.)  618;  86  Ky.  610  (6  S.  W.  Rep.  593)  ;  ^ee 
35  N.  J.  Eq.  23  ;  i  Jarman  Wills,  403,  note,     A  corporation,  either 
private  or  municipal,  may  be  made  a  trustee,  54  Ind.  420 ;  Angell 
and  Ames  Con,  §  168;  2  Kent  Com.  285;  35  Ind.  251  (9  Am. 
Rep.  690);  82  Ky;  5  ;  Perry  on  Trusts,  §  42 ;  2  How.  (U.  S.)  127; 
and  so  may  a  mere  voluntary  association,  50  Ind.  57 ;  see  19  Ala. 
814 ;  Perry  on  Trusts,  §  730.     A  county  may  be  a  trustee,  54  Ind. 
420;  55  Ind.  297 ;  see  84  Ind.  357 ;  and  so  may  a  school  township, 
of  a  devise  for  school  purposes,  116  Ind.  139  (18  N.  E.  R.  529). 
A  statutory  prohibition  against  holding  property  over  a  certain 
amount  by  a  corporation  doe3  not  ordinarily  apply  to  property 
held  in  trust  for  charitable  purposes,  86  Ky.  610  (6  S.  W.  R.  593) ; 
2  Dana  170  (26  Am.  IJec.  446).     If  the  devise  be  made  to  a  per- 
son or  persons,  either  by  name  or  so  they  can  be  readily  ascer- 
tained, it  is  sufficient,  35  Ind.  251  (9  Am.  Rep.  690);  50  Ind.  55 ; 
32  Ind.  367;  3  Bush  (Ky.)  365.     The  trustee  may  be  a  foreigner, 
82  Ky.  5  ;  Perry  on  Trusts,  %  741. 


CHAPTER  X. 

EASEMENTS. 

Sec.  362.    Definition  and  nature. 

"An  easement  is  the  right  in  the  owner  of  one  parcel  of  land, 
by  reason  of  such  ownership,  to  use  the  land  of  another  for  a 
special  purpose  not  inconsistent  with  a  general  property  in  the 
owner,"  2  Wash.  Real  Prop.  299:  3  Kent  Com.  419;  Bouviers 
Law  Diet. ;  Anderson's  Law  Diet.;  Wash,  on  Easements,  2 ; 
Tiedcman  on  Real  Prop.,  §  597 ;  16  Pick.  522 ;  see  also  70  N.  Y. 
419  (26  Am.  Rep.  612) ;  54  Pa.  St.  361 ;  9  Oreg.  395 ;  48  Pa.  St.  178 ; 
35  111.  464.  The  land  in  favor  of  which  the  easement  exists  is 
called  the  dominant  estate,  the  land  subject  to  it  the  servient  es- 
tate, and  the  existence  of  both  is  essential,  78  Ind.  91  ;  59  Ind. 
412  ;  Wash,  on  Easm.  10;  55  Pa.  St.  164;  Tiedeman  on  Real  Prop., 
§  597;  Boone  on  Real  Prop.,  §  135;  although  it  is  not  necessary 
that  they  should  be  contiguous,  37  Vt.  312.  An  easement  is  an 
interest  in  land,  28  Ind.  27;  19  Ind.  10;  Wash  on  Easement  5: 
Boone  on  Real  Prop.,  §  135  ;  Devlin  on  Deeds,  §  63;  and  can  be 
conveyed  only  by  deed,  Devlin  on  Deeds  Id. ;  it  is  not  a  free-hold 
interest,  1 14  111.  469  (6  N.  E.  R.  15) ;  1 14  111.  285  (7  N.  E.  R.  286). 
Easements  are  classed  with  incorporeal  hereditaments,  59  Ind. 
412;  Wash,  on  Easm.  15;  both  the  dominant  and  the  servient 
owners  have  such  an  interest  as  may  be  the  subject  of  an  action  to 
quiet  title,  59  Ind.  412  ;  damages  are  recoverable  for  injury  to  an 
easement,  1 10  Ind.  5  (10  N.  E.  R.  926) ;  as  to  measure  of  damages  j 
see  1 12  N.  Y.  186  (19  N.  E.  R.  487 ;  8  Am.  St.  Rep.  734).  As  to 
remedy  in  equity  for  injury  to  easement,  see  Wash,  on  Easm. 
698 ;  Boone  on  Real  Prop.,  §  148.  The  existence  of  an  easement 
is  an  incumbrance  upon  land,  and  a  covenant  against  incum- 
brances may  thus  be  broken,  103  Ind.  187  (2  N.  E.  R.  564);  48 
Ind.  52 ;  113  N.  Y.  81  (20  N.  E.  R.  581 ;  10  Am.  St.  Rep.  432);  a 
landowner  cannot  have  an  easement  in  his  own  land,  103  Ind.  582 

(2  N.  E.  R.  190;  53  Am.  Rep.  550).     The  owner  of  the  servient 
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estate  has  all  the  rights  and  benefits  not  inconsistent  with  the 
easement,  91  Ind.  134  (46  Am.  Rep.  580);  140  Mass.  205  (4  N.  E. 
R.  571);  in  other  words,  the  owner  of  the  fee  may  protect  his  es- 
tate against  any  use  by  the  dominant  owner  not  incident  to  the 
easement,  104  N.  Y.  229  (10  N.  E.  R.  428;  58  Am.  Rep.  498); 
Wash  on  Easm.  8 ;  Field's  Lawyers'  Brfs.,  vol.  2,  §  611,  citing  19 
Conn.  183;  49  Barb.  86;  61  Pa.  St.  38  ;  19  111.  558;  see  also  49 
Me.  207;  58  N.  H.  536  ;  9  R.  I.  489.  Where  a  gravel  road  com- 
pany had  acquired  the  right  to  construct  a  toll-road  over  a  pub- 
lic highway,  having  only  an  easement,  it  was  held  that  it  could 
neither  dig  up  the  soil  adjacent  to  the  road  nor  place  a  toll-house 
upon  the  roadside,  without  the  adjacent  land  owner's  consent,  71 
Ind.  547;  83  Ind.  425  ;  87  Ind.  60  ;  however,  it  was  held  that  the 
dominant  owner  might  use  the  soil  to  repair  his  easement  when  it 
could  not  be  done  otherwise,  4  Oreg.  369 ;  and  he  may  in  certain 
cases  enjoin  the  servient  owner  from  doing  acts  prejudicial  to  his 
easement,  37  La.  Ann.  242;  see  also  40  N.  Y.  192;  13  Allen  16; 
16  Wis.  1 54;  5  Met.  118.  Boone,  in  his  work  on  Real  Property,  says 
that,  "the  party  whose  easement  is  disturbed  may  himself  enter 
the  land  and  abate  the  obstruction,"  sec.  148,  citing  24  lo.  348; 
25  Vt.  225;  30  Me.  94;  102  Mass.  138;  7  B.  Mon.  328;  120  Mass. 
571.  The  privilege  claimed  as  an  easement  must  be  one  of  utility 
and  fitness  for  use  to  the  dominant  estate,  and  there  must  be 
unity  of  title  or  right  in  the  same  person,  to  both  the  easement 
and  the  dominant  estate,  29  O.  St.  642. 

Sec.  363.    Acquisition  of  easement  by  adverse  use. 

The  right-of-way,  air,  light,  or  other  easement 
from,  in,  upon,  or  over  the  land  of  another,  shall 
not  be  acquired  by  adverse  use,  unless  such  use 
shall  have  been  continued  uninterruptedly  for 
twenty  years.     (R.  S.  4321.     In  force  May  6,  1853.) 

This  statute  creates  no  new  rights,  but  merely  prescribes  the 
mode  of  acquiring  an  easement,  56  Ind.  65  (26  Am.  Rep.  10) ;  26 
Me.  436;  the  use  must  have  been  adverse  for  a  period  of  twenty 
years  under  a  claim  of  right,  exclusive,  continuous,  uninter- 
rupted and  with  the  knowledge  and  acquiescence  of  the  owner  of 
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the  estate,  in  which  the  easement  is  claimed,  and  while  such 
owner  was  able  in  law  to  resist  such  claim,  and  it  must  be  of  some- 
thing  which  one  party  could  have  granted  to  the  other,  50  Ind. 
41  ;  68  Ind.  358;   58  Ind.  489;  8  Ind.  106;  27  Ind.  538  ;  59  Ind. 
414;  3  Kent  Com.  442;  Wash,  on  Easm.  107-175;  uinterrupted 
means  continuous,  59  Ind.  414;   109  Ind.  586  (10  N.  E.  R.  no): 
the  burden  of  proof  is  on  the  party  claiming  the  easement,  58  Ind. 
489;  2  Greenlf.  on  Ev.,  §  539;  27  Cal.  366.     At  common  law  an 
easement  could  be  acquired  by  twenty  years'  adverse  use  and  en- 
joyment, 100  N.  Y.  455  (3  N.  E.  R.482 );  Wash,  on  Easm.  108-1 12; 
13  Gray  188  ;  see  also  82  N.  Y.  265  ;  19  N.  J.  Eq.  256;  12  Allen  582 ; 
the  modern  rule  seems  to  fix  the  term  of  adverse  use  by  analog}' 
of  the  statute  of  limitations,  applicable  to  actions  for  the  recovery 
of  real  estate  in  the  estate,  where  the  servient  estate  lies,  Boone  on 
Real  Prop.,  §  137,  citing  8  Pick.  508 ;  10  Allen  568;  Tiedeman  on 
Real  Prop.,  §  599,  citing  7  Wheat.  59;  21  N.  Y.  118 ;  32   Pa.  St. 
398.     See  also  44  Cal.  646  ;  90  Pa.  St.  181  ;  16  Wend.  531  ;  37  Vt. 
304 ;  for  example,  in  Ohio,  the  statute  limits  actions  for  recovery  of 
real  property  to  twenty-one  years,  R.  S.,  §  4977  (Whittaker's  Code, 
§  4977)  J  ^"d  it  is  likewise  held  that  an  easement  by  prescription 
is  acquired  by  adverse  use  for  twenty-one  years,  22  O.  St.  247  (10 
Am.  Rep.  732).     It  is  settled  that  the  use  must  be  adverse,  82 
N.  Y.  265  ;  62  Me.  446 ;  4!  Wis.  490 ;  see  9  Pick.  251;  14  Mass.  49 ; 
19  Wend.  309,  365 ;  24  Wend.  451 ;  however,  it  is  not  necessar\' 
that  the  use  originate  in,  or  be  preceded  by,  a  disseizin ;  it  is  suffi- 
cient if  it  be  uninterruptedly  enjoyed  by  one  and  a  non-user 
by  the  other,  4  B.  Mon.  (Ky.)  518 ;  Wash  on  Easm.   137;  yet  it 
cannot  grow  out  of  a  license  or  a  mere  permissive  use,  27   Ind. 
538;   2  Met.  (Ky.)  98  (74  Am.  Dec.  400);   see  9  Pick.  251  ;  24 
Wend.  451  ;  16  Phila.  no;  a  use  begun  under  parol  agreement  may 
ripen  into  prescription  by  a  continued  use,  under  a  claim  of  right, 
acquiesced  in  by  the  owner  of  servient  estate,  Wash,  on  £asm. 
134 ;  84  Ind.  293  ;  4  Gray  197  ;  12  Allen  584 ;  16  Pick.  266  ;  1 10  N.  Y. 
585  (18  N.  E.  R.  443).    Color  of  title  is  not  necessary,  109  Ind.  588 
(10  N.  E.  R.  no).     When  prescription  is  pleaded  the  necessary 
facts  must  be  averred,  8  Ind.  107  ;  but  the  jury  are  to  determine  the 
question  of  adverse  possession,  and  they  may  infer  that  a  use  for 
twenty  years  was  under  claim  of  right,  12  Pac.  Rep.  491  ;  8  Ind. 
107.     The  right  is  limited  to  the  actual  use,  93  Ind.  580  (47  Am. 


EASEMENTS.  389 

Rep.  394);  91  Ind.  134  (46  Am.  Rep.  580);  50  Ind.41 ;  8Ind.  105  ; 
4  Lans.  (N.  Y.)  283  ;  the  user  must  be  peaceable,  53  Cal.  135 ;  31 
N.J.  Eq.  706;  continuous,  13  N.  H.  360;  10  Pa.  St.  126;  67  Ga. 
760;  but  it  need  not  be  constant,  105  Mass.  317;  40  N.  H.  420; 
the  use  must  be  continuous  as  to  the  particular  easement  claimed, 
because  the  use  of  different  easements  cannot  be  tacked  so  as  to 
make  twenty  years'  use,  123  111.  653  (14  N.  E.  R.  687  ,  5  Am.  St. 
Rep.  570);  however,  the  continuous  use  may  be  by  successive  own- 
ers of  the  dominant  estate,  37  Conn.  136 ;  the  easement  belonging 
to  the  dominant  estate  and  not  to  anyone  personally,  78  Ind.  91. 
An  easement  claimed  on  account  of  adverse  use  cannot  be  de- 
feated by  showing  that  the  servient  owner  had  not  seen  the  prop- 
erty, 15  Hun  600;  nor  by  his  using  the  same  easement,   13  Atl. 
Rep.  81.   An  adverse  use  is  open  to  explanation,  37  Conn.  146 ;  and 
any  act  on  the  part  of  one  claiming  the  easement,  acknowledging 
that  he  has  no  claim  adverse  to  the  servient  estate,  makes  his  use 
and  possession  not  adverse,  13  Conn.  286.     It  may  be  acquired  in 
the  lands  of  a  married  woman,  1 10  Ind.  117  (10  N.  E.  R.  648);  an 
easement  granted  to  one  for  life  cannot  develop  into  a  permanent 
easement  by  adverse  use,  11  Atl.  Rep.  354;  nor  can  a  tenant  gain 
an  easement  against  his  landlord,  48  Pa.  St.  184;  Wash,  on  Easm. 
159-    As  to  whether  lands  may  become  subject  to  an  easement  by 
adverse  use  against  tenant  for  life  or  years,  see  Wash,  on  Easm. 
166 ;  20  Wend,  in;  10  Foster  453  ;  as  to  whether  the  public  may 
acquire  easement  by  adverse  use,  see  14  Barb.  511 ;  7  N.  H.  233  ; 
22  Wend.  425  ;  it  was  held  that  a  town  might  acquire  by  prescrip- 
tion a  private  right  of  way  to  a  public  burial  ground  belonging  to 
the  town,  144  Mass.  325  (11  N.  E.  R.    105).      The  period   of  ad- 
verse use  prescribed  begins  to  run  from  the  time  the  right  of  ac- 
tions accrues,  22  O.  St.  247  (10  Am.  Rep.  732).      See  Adverse 
Possession,  Sec.  607-61 1. 

Sec  364.    Disputation  and  interruption  of  use. 

The  owner  of  the  land,  or  his  agent  or  guardian, 
may  give  notice  to  the  claimant  of  such  right  that  he 
will  dispute  the  same. 

Such  notice  shall  be  in  writing,  served  by  an 
officer  on  the  claimant,  if  he  can  be  found  ;  if  not,  on 
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his  agent  or  guardian,  if  any ;  if  not,  a  copy  of  the 
same  shall  be  posted,  for  the  space  of  ten  days,  in 
some  conspicuous  place  on  or  adjoining  the  prem- 
ises where  the  fight  is  disputed. 

Such  service  or  notice  shall  be  indorsed  by  the 
officer  serving  the  same,  on  the  original  paper,  and 
returned  to  the  party  giving  such  notice,  who  shall 
cause  such  original  paper  and  indorsement  of  service 
or  notice  to  be  recorded  in  the  Recorder  s  office  of 
the  county  where  the  land  lies.  And  such  notice, 
thus  served  or  posted  and  recorded,  shall,  at  the 
time  of  record,  be  deemed  an  interruption  of  such 
use.      (R.  S.  4322,  4323,  4324.     In   force   May  6, 

1853.) 

At  common  law  there  is  a  conflict  of  cases  as  to  what  will 
amount  to  an  interruption  or  disputation  of  right  to  casement ; 
there  are  cases  holding  that  mere  verbal  protestations  and  objec- 
tions are  sufficient,  7  Leigh  546;  8  Gray  441 ;  31  N.  J.  Eq.  180; 
see  32  N.  J.  Eq.  706 ;  43  N.  J.  L.  605,  in  which  latter  case  the  court 
overthrew  the  doctrine  above  announced,  and  its  conclusion  has 
the  better  support,  see  42  Vt.  747  ;  33  Conn.  334 ;  29  Pa.  St.  22 ; 
51  Tenn.  329 ;  4  N.  H.  380;  and  in  case  of  interruption  of  any  kind 
the  burden  is  on  the  claimant  to  show  that  they  were  consistent 
with  rights  claimed  by  him,  Boone  on  Real  Prop.,  §  143  citing  53 
Ga.  233  ;  42  Vt.  712.  This  statute  was  enacted  to  settle  the  con- 
flict in  regard  to  this  matter,  and,  its  provisions  being  plain  and 
simple,  should  be  followed. 

Sec.  366.    Easement  by  express  grant. 

An  easement  being  an  interest  in  land  (Sec.  362),  it  cannot  be 
created  except  by  deed  or  its  equivalent,  Boone  on  Real  Prop.. 
§  136;  Tiedeman  Real  Prop.,  §  600;  2  Wash,  on  Real  Prop., 
303  ;  2  Gray  305  ;  22  Wend.  425  ;  it  cannot  be  created  by  parol, 
no  Ind.  117  (10  N.  E.  R.  647);  28  Ind,  2T  \  23  N.  E.  R.  376; 
Tiedeman  on  Real  Prop.,  600,  citing  Brown  on  Stat,  of  Frauds, 
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§232;  26  Mo.  116;  II  Rich.  474;  see  24  Pick.  109;  96  Pa. 
St,  200;  26  Mo.  116 ;  74  111.  183  ;  however,  it  may  be  created  by 
a  parol  grant  followed  by  use,  possession  or  improvement,  79  Ind. 
481 ;  44  Tex.  255.  When  granted  on  condition  it  cannot  be  en- 
joyed until  the  condition  is  performed,  J7  N.  C.  176;  when  cre- 
ated by  grant  it  does  not  cease,  although  the  necessity  for  it  may, 
120  Mass.  244.  It  may  be  created  by  words  sounding  in  cove- 
nant, 143  Mass.  538  (10  N.  E.  R.  253);  see  8  Paige  351  ;  23  Barb. 
^53;  38  Barb.  488  ;  119  Mass.  266  ;  or  by  a  collateral  agreement  or 
reference  to  some  plat  or  other  writing  which  sets  out  the  ease- 
ment, 42  O.  St.  329;  41  N.  J.  Eq.  606 ;  62  N.  Y.  649 ;  Tiedeman 
on  Real  Prop.,  §  600  ;  but  a  collateral  covenant  that  a  vendee 
shall  enjoy  a  particular  easement  not  part  of  the  conveyance 
passes  no  right  to  a  subsequent  vendee  ;  however,  a  deed  in  which 
the  right  of  ingress  and  regress  is  secured  to  the  grantee,  passes 
such  right  to  every  subsequent  vendee,  10  B.  Mon.  (Ky.)  464. 
When  created  by  express  grant,  with  no  limitation,  it  is  assign- 
able, 7  O.  St.  I ;  no  Ind.  558  (11  N.  E.  R.  357),  and  authorities 
there  cited.  It  may  be  created  by  a  reservation  in  a  deed,  140 
Mass.  229  (3  N.  E.  R.  206) ;  Tiedeman  on  Real  Prop.,  §  600 ;  13 
Pick.  323  ;  but  it  is  said  "  that  it  requires  stronger  words  to  cre- 
ate an  easement  by  reservation  than  by  direct  grant,"  Boone  on 
Real  Prop.,  §  136,  citing  4  De  Gex,  J.  &  S.  185  ;  see  Wash,  on 
Easm.  29.  Where  the  reservation  is  for  the  grantor's  own  use  it 
terminates  at  his  death,- 140  Mass.  229  (3  N.  E.  R.  206).  A  right 
of  way  granted  to  a  railroad  gives  it  only  an  easement,  103  Ind. 
187  (2  N.  E.  R.  562) ;  119  Ind.  ^^  (21  N.  E.  R.  470).  See  40  lo. 
451  ;  41  Ind.  364.  An  agreement  to  build  a  fence  for  the  use  of 
its  surface  for  advertising  purposes  gives  right  to  both  sides  of 
the  fence,  and  also  right  to  enter  upon  the  land  to  use  it,  1 16  III. 
II  (4  N.  E.  R.  356;  56  Am.  Rep.  758);  and  it  was  held  that 
while  a  conveyance  of  the  right  to  use  the  second  story  of  a 
building  created  an  easement  in  the  land,  it  did  not  give  the 
grantee  such  rights  as  he  could  maintain  an  action  to  recover  an 
interest  in  the  land  itself,  no  Ind.  325  (n  N.  E.  R.  230;  59  Am. 
Rep.  209).  Under  a  grant  for  the  use  of  water  for  certain  pur- 
posesy  with  a  prohibition  against  certain  other  uses  specified,  the 
grantee  may  use  it  for  any  purpose  not  prohibited,  31  N.  J.  Eq. 
SI  I.     A  mortgagor  cannot  grant  an  easement  to  the  injury  of 
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his  mortgagee,  128  Mass.  489.  The  subject  of  creation  of  ease- 
ment by  grant  is  not  free  from  confusion.  As  to  the  extent  and 
nature  of  an  easement  granted  or  reserved,  whether  privilege, 
personal  or  appurtenant,  much  depends  upon  the  particular  facts 
of  each  case,  and  the  situation  and  intention  of  the  parties.  See, 
generally,  Wash,  on  Easements,  37-105 ;  119  Mass.  546;  38  Cal. 
117;  34  Wis,  154:  no  Mass.  381  ;  140  Mass.  258  (5.  N.  E.  R. 
644);  113  Mass.  59;  114  Mass.  382  ;  55  N.  H.  423;  26  N.  J.  Eq. 
321 ;  48  Vt.  515  ;  47  Md.  301  ;  54  Pa.  St.  361  ;  no  N.  Y.  380  (18 
N.  E.  R.  96). 

Sec.  366.   Implied  easement. 

Everything  essential  to  the  beneficial  use  and  enjoyment  of 
property  described  in  a  deed  is,  in  the  absence  of  language  indi- 
cating a  different  intention  on  the  part  of  the  grantor,  to  be 
considered  as  passing  by  the  conveyance,  2  Wall.  177;  20  Ohio 
401  (55  Am.  Dec.  464);  for  an  easement  once  acquired  becomes 
a  privilege  in  favor  of  the  dominant  estate,  and  a  burden  imposed 
upon  the  servient  estate,  and  subsequent  grantees  take  them  subject 
to  the  privilege  or  burden,  5  Field's  Lawyers*  Briefs,  §  614,  citing 
I  Sumn.  (U.  S.)  402  ;  10  Pet.  54  ;  10  Pick.  138 ;  6  Cush.  254  ;  15 
Johns.  447;  12  Vt.  123;  17  Wis.  i ;  35  Conn.  288  ;  18  la.  360;  27 
Cal.  366.    The  conveyance  of  a  part  of ^  one's  real  estate  implies 
a  grant  or  reservation  of  all  the  apparent  and  continuous  ease- 
ments which  have  been  created  or  used  by  him  during  the  unity 
of  possession,  103  Ind.  582  (2  N.  E.  R.  188;  53  Am.  Rep.  550); 
106  Ind.  310  (6  N.  E.  R.  636;  55  Am.  Rep.  746) ;  117  111.  643   (7 
N.   E.  R.   ni);  50  Miss.  410;  22  N.   E  R.   925;  see  also    loi 
Mass.  68;  15  Minn.  136:  21   N.  Y.  507;  58  How.  Pr.  77;  50  Pa. 
St.  424;  43  111.  71  ;  37  Vt.  312  ;  53  Cal.  135  ;  53  Vt.  219  (38  Am. 
Rep.  671).     It  need  not  be  mentioned  in  the  conveyance,  103 
Ind.  582  (2  N.  E.  R.  188;  53  Am.  Rep.  550);  20  Ohio  401.     As 
to  what  arrangement  or  use  of  different  parcels  of  land  is  necessary 
to  create  an  easement  the  cases  differ  widely;  however,  it  is  a 
well-established  rule   that  the   necessity  need   not  be  absolute, 
Tiedeman  on  Real  Prop.,  §  601,  citing  n   R.   I.   259  (23  Am. 
Rep.  440;  42  Vt.  712  ;   7  Alien  364;    n7  111.  643  (7  N.  E.  R. 
n  i) ;  Wash,  on  Easm.  95.     See  also  103  Ind.  582  (2  N.  E.  R.  192; 
53  Am.  Rep.  550),  and  authorities  there  cited  ;  18  N.  J.  Eq.  260; 
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21  N.  Y.  505  ;  81  N.  Y.  557.     As  to  the  degree  of  necessity  re- 
quiredy  see  generally,  53  Md.  251  (36  Am.  Rep.  404) ;  76  Va.  299 
(44  Am.  Rep.  165) ;  125  Mass.  287 ;  9  R.  I.  489  ;  96  Pa.  St.  200  ; 
74  Ala.  376 ;  62  III.  30 ;  and  as  to  what  arrangement  or  use  of 
lands  will  create  implied  easement,  see  Wash,  on  Easm.  42-49; 
107  N.  Y.  384  (14  N.  E.  R.  281)  ;  116  111.  362  (6  N.  E.  R.  689); 
117  111.  643  (7  N.  E.  R.  Ill) ;  109  N.  Y.  648  (16  N.  E.  R.  368); 
146  Mass.  70  (15   N.  E.  R.  134)  ;  48  Pa.  St.  178  ;  55  N.  Y.  275  ; 
96  Pa.  St.  200;  96  N.  C.  172.     It  must  be  apparent  and  continu- 
ous,  9  R.  I.  564 ;  46  N.  Y.  349  (7  Am.  Rep.  352).    A  grant  will 
not  be  implied  from  long-continued  use,  where  the  right  was  a 
mere  revocable  license,  which  had  been  revoked,  23  N.  E.  R.  40. 
An  agreement  by  one  co-tenant,  upon  parol  partition,  that  another 
and  his  assigns    may  come  upon  the  land  and  gather  part  of 
the  apple  crop,  does  not  create  an  interest  which  will  pass  with 
transfer  of  the  land,  without  mention  in  the  conveyance,  23  N.  E. 
R.  376.     A  grant  giving  the  right  to  mine  and  remove  coal  passes 
the  right  to  go  on  the  land  and  dig  for  coal,  1 10  111.  290 ;  and 
the  sale  of  a  mill  and  of  the  power  therefor,  presumably  includes 
the  race  and  dam  with  other  actual  appurtenances,  58  Mich.  41 1 ; 
3  Mason  280.     As  to  whether  lands  will  pass  as  an  *'  appurte- 
nance," see  I  Sumn.  (U.  S.)  21  ;  103  111.  410 ;  Sec.  2.     Where  an 
easement  would  pass  by  grant  unless  excluded,  an  express  grant 
of  another  easement  does  not  exclude  the  former,  1 1  Phila.  (Pa). 
307.    There  may  be  an  implied  reservation  of  an  easement ;  as 
where  one  conveys  a  portion  of  his  land,  over  which  was  his  only 
accessible  way  to  other  lands,  a  right  of  way  by  necessity  is  im- 
pliedly reserved,  56  N.  H.  306;  49  Am.  Dec.  525  ;  but  such  reser- 
vation will  not  be  held  to  exist  when  omitted  from  the  deed, 
where  a  party  can  get  to  his  property  by  another  way,  although 
not  so  good,  nor  unless  an  apparent  sign  of  easement  exists  on 
portion  sold  in  favor  of  property  retained,  58  How.  Pr.  77 ;  45 
N.  Y.  Sup.  Ct.  555 ;  46  N.  Y.  349;  53  Md.  251  ;  36  Am.  Rep. 
404.     There  is  a  conflict  of  authorities  on  the  question  of  implied 
reservation,  See  Boone  on  Real  Prop.,  §  140 ;  8  Pa.  St.  383  ;  25 
Vt.  254;  10  Allen  366;  7  Allen  364;  21   N.  Y.  505  ;  24  N.  H. 
489;  25  Am.  Dec.  228;  57  Am.  Dec.  768,  note.     Where  an  ease- 
ment is  sought  to  be  implied  upon  the  severance  of  two  estates, 
it   is   immaterial    as  to  how  the  severance  is  brought  about, 
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whether  by  ordinary  transfer,  devise,  partition  or  judicial  sale,  See 
62  111.  30;  72  Ga.  887;  119  Pa.  St.  390;  23  N.  J.  Eq.  64;  9  N. 
J.  Eq.  9;  103  Ind.  582  (2  N.  E.  R.  188;  53  Am.  Rep.  550;  12 
Gratt.  322 ;  53  Vt.  219  (38  Am.  Rep.  671) ;  i  La.  Ann.  407;  30 
lo.  386;  7  South  Eastern  Rep.  168.  See,  contra,  62  How-  Pr.  i ; 
17  Wis.  I.  See,  generally,  on  subject  of  implied  easements,  38 
Wis.  559;  57  Am.  Dec.  759,  note;  2  Wash.  Real  Prop.  304; 
Wash,  on  Easm.  42. 

Sec.  367.    Air  and  light. 

The  common  law  recognizes  light  and  air  as  the  subjects  of  quali- 
fied property  by  occupancy,  2  Kent  Com.  348,  and  that  a  right  to 
have  light  and  air  pass  to  the  windows  of  a  house  over  adjoining 
lands  might  be  presumed  from  a  long  and  continuous  adverse  en- 
joyment, 3  Kent  Com.  448 ;  2  B.  &  C.  690 ;  4  Barn.  &  Adolph. 
579 ;  1 8  Q.  B.  1 1 2, 1 3 1  ;  Wash,  on  Easm.  608.  A  few  American  cases 
have  recognized  this  doctrine,  see  2  N.  J.  Eq.  57;  15  Id.  481 ; 
10  Ala.  63  ;  I  La.  Ann.  407  ;  4  B.  Mon.  5 14 ;  16  111.  217:4  Del.  Ch. 
643  ;  15  Am.  L.  Reg.  (N.  S.)  6;  i  Green.  Ch.  (N.  J.)  57;  but  the 
overwhelming  weight  of  authority  is  to  the  effect  that  the  English 
doctrine  of  ancient  lights  and  windows  has  never  obtained  in  this 
country,  is  inapplicable  to  our  institutions,  and  forms  no  part  of 
our  law,  19  Wend.  309  ;  51  Ind.  316;  56  Ind.  65  (26  Am.  Rep.  10); 
26  Me.  436;  117  111.  532  (6  N.  E.  R.  507) ;  58  Ga.  268  (24  Am. 
Rep.  497) ;  19  O.  St.  135  (2  Am.  Rep.  379);  7  Phila.  (Pa.)  280;  33 
Pa.  St.  368 ;  37  Ala.  500 ;  5  W.  Va.  1(13  Am.  Rep.  629) ;  31  N.  J. 
Eq.  217;  II  Md.  I  ;  23  Kan.  534;  115  Mass.  204;  64  N.  Y.  439; 
10  O.  St.  530  (78  Am.  Dec.  280)  ;  14  Bush  (Ky.)  i,  overruling  4 
B.  Mon.  514,  on  this  point ;  S.  C.  29  Am.  Rep.  388  ;  25  Tex.  232 ; 
Wash,  on  Easm.,  612;  Tiedeman  on  Real  Prop.,  §  613,  and  au- 
thorities there  cited.  The  fact  that  our  statute  Sec.  363,  supra, 
mentions  light  and  air  does  not  create  the  right  to  acquire  an  ease- 
ment in  them  by  adverse  use,  56  Ind.  65  (26  Am.  Rep.  10);  26 
Me.  436.  Easements  in  light  and  air  are  sometimes  sought  to  be 
implied  from  a  conveyance,  as  where  one  owning  lands  erects 
thereon  buildings  which  receive  light  and  air  over  another  por- 
tion of  same  land,  and  he  afterward  sells  or  conveys  the  buildings, 
retaining  the  other  portion  of  land,  he  impliedly  grants  an  ease- 
ment of  light  and  air  over  the  retained  part,  13  La.  Ann.  323  ;   15 
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Id.  316;  12  Mass.  157  ;  \^  Id.  443  ;  i  Sumn.  (U.  S.)  492  ;  38  N.  J. 
Eq.  318;  21  N.  Y.  505  ;  51  How.'Pr.  82;  34  Md.  i  (6  Am.  Rep. 
300) ;  but  this  rule  has  been  repudiated  in  Indiana  and  Ohio,  5 1 
Ind.  316;  19  O.  St.  135  (2  Am.  Rep.  379),  and  the  weight  of 
authority  is  against  the  ancient  doctrine,  see  115  Mass.  204  (15 
Am.  Rep.  80) ;  55  N.  Y.  293  ;  64  Id.  432  ;  33  Pa.  St.  368  ;  58  Ga. 
268;  24  lo.  35;  however  such  easements  have  been  implied  when 
it  was  necessary  to  the  reasonable  enjoyment  of  the  premises 
granted,  see  94  Pa.  St.  147 ;  58  Ga.  268 ;  66  Me.  254;  5  W.  Va.  i 
(13  Am.  Rep.  629);  13  Cent.  Rep.  382. 

The  simplest  rule,  and  one  best  suited  to  a  country  like  ours, 
in  which  changes  are  continually  taking  place  in  the  ownership 
and  use  of  lands,  is  that  no  right  of  this  character  can  be  acquired 
without  an  express  grant  of  an  interest  in  or  covenant  relating  to 
the  lands  over  which  the  right  is  claimed,  115  Mass.  204  (15  Am. 
Rep.  91).  Such  easement  may  be  acquired  thus  in  any  State,  and 
the  same  rules  of  construction  are  applied  to  them  as  in  case  of 
easement  acquired  under  the  English  doctrine  of  prescription, 
Tiedeman  on  Real  Prop.,  §  613,  citing  13  Wend.  263  ;  see  i  -Dud- 
ley (S.  C.)  131.  See,  generally,  on  subject  of  easement  in  light 
and  air,  2  Wash.  Real  Prop.  345-347 ;  3  Kent  Com.  448 ;  Wash. 
Easm.  603,  626.  As-to  one's  right  to  enjoy  pure  air  and  his  power 
to  protect  this  right,  see  2  Field's  Lawyers'  Briefs,  §  692. 

Sec.  368.    Lateral  support. 

The  law  recognizes  the  rights  of  adjoining  proprietors  of  land 
to  have  their  respective  lands  laterally  supported  by  the  other. 
This  is  a  natural  right,  incident  to  the  land,  and  the  owner  is  as 
much  entitled  to  it  as  he  is  to  the  land  itself,  without  any  grant 
by  the  servient  owner,  or  any  act  of  acquisition  on  his  part,  Tiede- 
man on  Real  Prop.,  §  618  ;  22  N.  E.  R.  989  ;  27  Gratt.  86 ;  17  Johns. 
92;  12  Mass.  226  (7  Am.  Dec.  57);  122  Mass.  199  (23  Am.  Rep. 
312);  37  Vt.  IC4;  22  Mo.  560;  25  Vt.  465  (60  Am.  Dec.  283),  and 
note ;  46  Mo.  161  ;  4  Paige  169  (25  Am.  Dec.  524) ;  39  Ala.  45  ;  99 
U.  S.  635  ;  Wash.  Easm.  541  ;  2  Wash.  Real  Prop.  358 ;  and  this 
right  exists,  although  the  adjoining  lands  are  not  of  the  same  grade, 
81  Pa.  St.  203.  If  the  adjacent  owner  digs  upon  or  improves  his 
land  in  any  way,  so  as  to  injure  this  right,  he  may  be  held  liable 
therefor  in  an  action  for  damages  without  proof  of  negligence, 
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122  Mass.  199  (23  Am.  Rep.  312) ;  25  Vt.  465  (60  Am.  Dec.  283)  ; 
25  N.  J.  L.  356;  99  U.  S.  635  ;  42  Md.  1 17 ;  but  it  is  held  that  the 
soil  must  be  disturbed,  and  that  a  mere  injury  to  the  appearance 
is  not  sufficient,  14  Barb.  629.     The  right  of  lateral  support  is  con- 
fined to  the  support  of  land  in  its  natural  condition,  and  does  not 
extend  to  additional  weight  of  buildings,  walls,  etc.,  12  Mass.  220; 
22  N.  E.  R.  989  (Ind.);  8  Bush  (Ky.)  650  ;  8  B.  Mon.  (Ky.)  457 ; 
Tiedeman  on  Real  Prop.,  §  618 ;  2  Wash,  on  Real  Prop.  359.      If, 
upon  excavations  being  made,  injury  is  produced  as  a  result  of 
additional  pressure  upon  the  soil  by  walls  or  buildings,  in  the  ab- 
sence of  negligence,  the  owner  is  without  a  remedy ;  see  cases  above 
cited,  and  also  122  Mass.  199(23  Am.  Rep.  312) ;  27Gratt.87;4Paige 
169  (25  Am.  Dec.  524) ;  46  Mo.  161 ;  25  N.  J.  L.  356 ;  17  Johns.  92. 
The  party  making  the  excavation  may  be  held  liable  for  his  neg- 
ligence, or  unlawful  and  malicious  acts,  as  in  other  cases,  Tiede- 
man on  Real  Prop..  §  618,  citing  2  Allen  131  ;  25  Vt.465  ;  17  Johns. 
92  ;  25  N.  Y.  338 ;  25  N.  J.  L.  356  ;  22  Mo.  573  ;  see  4  Comst.  (N.  Y.) 
195;  39  Ala.  45;  57  Id.  175;  42  Md.   117;  44    Id.  268.     It  was 
held  that  an  ordinary  fence  was  not  such  an  additional  weight  as 
would  take  the  case  out  of  the  operation  X)f  the  general  rule  in  re- 
spect to  lateral  support,  8  Bush  (Ky.)6S3,  citing  21  Barb.  409;  but 
in  the  same  case  it  was  said  that  as  to  whether  or  not  a  privy  did 
in  point  of  fact  increase  the  weight  or  pressure  was  a  question  for 
the  jury;  and  in  the  absence  of  well-established  rule  this  would  be 
the  correct  method  of  determining  the  question.    There  are  cases 
holding  that  the  owner  of  a  lot  having  buildings  standing  thereon 
is  entitled  to  notice  from  an  adjoining  owner  of  his  intention  of 
making  excavations,  or  improvements,  especially  in  such  cases  as 
where  the  buildings  would  need  to  be  supported  or  protected  dur- 
ing such  work  4  Duer  (N.  Y.  Sup.  Ct.)  66 ;  6  Id.  17 ;  4  Paige  169  ;  44 
Md.  268;  9B.  &  C.  725;  4  C.  &P.  161;  see  72  N.  Y.307;63Cal. 
269— which   States  have  statutes  upon  this  subject.      The  rule 
suggested  by  these  cases  would  be  reasonable,  and  almost  neces- 
sary in  cities,  and  the  subject  is  one  upon  which  suitable  legisla- 
tion should  be  had  in  this  State. 

As  to  whether  or  not  a  right  to  lateral  support  for  buildings 
and  structures  may  be  acquired  by  adverse  use,  the  authorities  are 
not  agreed.  The  English  doctrine  was  to  the  effect  that  such  a 
right  might  be  acquired  by  prescription,  2  Wash.  Real  Prop.  359: 
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Wash.  Easm.  552  ;  and  so  few  older  cases  in  this  country  follow  in 
this  line,  4  Paige  169  (25  Am.  Dec.  524) ;  27  Gratt.  yy  ;  7  Watts 
460;  2  N.  Y.  162  ;  but  the  decided  weight  of  American  authority 
rejects  the  English  doctrine,  because  it  is  founded  on  analogy  to 
the  doctrine  of  ancient  lights,  which  is  not  in  force  in  this  coun- 
try, antCy  Sec.  367.  See,  on  this  question,  49  Ga.  19  (15  Am.  Rep. 
669 ;  122  Mass.  199  (23  Am.  Rep.  312)  ;  80  Va.  i  ;  7  Am.  Dec.  63 
note.  In  a  recent  opinion  of  our  court  (22  N.  E.  R.  989),  the 
portion  of  Wash,  on  Real  Prop.,  cited  supra,  is  quoted.  The  ques- 
tion before  the  court  did  not  involve  a  decision  upon  the  rule  un- 
der consideration,  yet  it  will  be  well  to  remember  that  the  English 
rule,  which  is  followed  by  Washburn,  is  not  supported  by  the  best 
authorities.  Our  own  court  has  disregarded  the  English  doctrine 
of  ancient  lights  and  windows  (see  Sec.  367,  ante),  and  the  same 
reasoning  must  cause  it  to  follow  the  cases  last  cited  ;  for  if  a  man 
cannot  acquire  by  adverse  use  a  right  to  air  and  light  to  certain 
windows  in  the  wall  above  the  soil,  how  can  he  acquire  any  rights 
adverse  to  his  own  neighbor  by  simply  burying  a  wall  in  his  own  soil. 
But  the  right  of  lateral  support  to  buildings  may  be  implied,  as 
where  the  owner  of  contiguous  pieces  of  land  conveys  one  with 
building  thereon,  the  right  to  support  of  both  soil  and  buildings 
passes  with  the  land,  i  Sumn.  (U.  S.)  500 ;  25  N.  J.  L.  356 ;  4  Duer 
(N.  Y.)  53  ;  27  Gratt.  ^^  ;  see  80  Va.  i ;  Tiedeman  on  Real.  Prop., 
§  619.  An  easement  of  mutual  support  is  implied,  where  houses 
are  erected  by  one  owner,  and  so  constructed  as  to  require  mutual 
support,  and  are  then  conveyed  to  different  owners,  or  one  con- 
veyed and  the  other  retained,  81  Ky.  391;  44  Am.  Rep.  484); 
Tiedeman  on  Real  Prop.,  §  619 ;  Boone  on  Real  Prop.,  §  144,  cit- 
ing ;  24  Eng.  L.  &  Eq.  406 ;  5  Duer  553.  Where  damages  are  recov- 
erable for  injury  to  right  of  lateral  support,  the  measure  of  damages 
is  the  diminution  in  value  of  the  lot  from  which  the  soil  falls,  22  N. 
E.  R.  989  (Ind.);  25  N.  J.  L.  356;  122  Mass.  199.  Closely  akin  to 
the  subject  of  lateral  support  is  that  of  subjacent  support,  which 
arises  where  the  ownership  of  land  is  divided  by  one  owning  the 
surface  and  another  the  minerals  or  ores  beneath,  or  where  the 
stories  of  a  building  are  owned  by  different  persons ;  as  to  the  first 
of  these  cases,  see  Mines,  Sec.  792  ;  and  there  are  few  decisions  in 
this  country  bearing  on  the  second  part,  see  Tiedeman  on  Real 
Prop.,  §  62 1  ;  26  N.  Y.  501 ;  33  111.  165  ;  4  Mass.  575  ;  2  Wash.  Real 
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Prop.  364-366;  10  Conn.  310;  99  Mass.  74;  109  Id.  374  (12  Am. 
Rep.  716) ;  28  lo.  239 ;  34  Id.  67  (11  Am.  Rep.  135). 

Sec.  360.    Party-wciUs. 

The  Common  Council  shall  have  the  power  to  en- 
force ordinances — 

To  regulate  the  building  of  party-walls  and  parti- 
tion-fences within  the  limits  of  said  city,  and  prescribe 
by  ordinance  in  what  proportion  the  adjoining  own- 
ers shall  bear  the  expense  of  the  same,  and  in  what 
manner  such  expense  shall  be  levied  and  collected, 
and  define  the  terms  upon  which  partition-walls  and 
fences  already  constructed  may  be  used  by  adjoining 
owners.  (R.  S.  3106,  Subdiv.  41.  In  force  March 
10,  1873.) 

"By  party  walls  are  understood  walls  between  two  estates, 
which  are  used  for  the  common  benefit  of  both,"  2  Wash,  on  Real 
Prop.  363;  Tiedeman  Real  Prop.,  §620;  Anderson's  Law  Diet. 
See  9  Bosw.  511  ;  49  How.  Pr.  522  ;  8  Phila.  (Pa.)  264;  Wash. 
Easm.  564.  Every'  separation  wall  between  two  buildings  is  pre- 
sumed to  be  a  party  wall  unless  the  contrary  is  shown,  Boone  on 
Real  Prop.,  §  145,  citing  4  Johns.  Ch.  334;  80  N.  Y.  614.  It 
need  not  be  perpendicular,  10  Phila.  (Pa.)  15,  345 ;  I  L.  &  E.  Rep. 
(Pa.)  643.  A  wall  may  be  a  party  wall  for  part  of  its  length  or 
height  and  not  the  remainder,  Boone  on  real  Prop.,  §  145,  citing 
27  111.  255.  It  is  not  necessary  that  the  wall  stand  equally  upon 
the  lands  of  the  owners,  Tiedeman  on  real  Prop.,  §  620 ;  102  Pa. 
St.  171  ;  50  N.  Y.  646.  See  15  N.  Y.  601 ;  23  Pa.  St.  36;  20  Md. 
179  ;  but  it  may  stand  entirely  on  the  land  of  one,  65  lo.  136  (54 
Am.  Rep.  i) ;  2  Wash.  Real  Prop.  364.  A  party  wall  may  be 
created  by  user  for  the  prescriptive  period,  2  Wash.  Real  Prop. 
264;  141  Mass.  252  (5  N.  E.  R.  261);  Tiedeman  Real  Prop., 
§  620.  See  49  Ga.  19  (15  Am.  Rep.  669);  20  Md.  179  (83  Am. 
Dec.  545) ;  80  N.  Y.  614;  40  Md.  15  ;  4  Duer  53  ;.4  Houst.  (Del.) 
488.     It  is  held  that,  where  an  owner  of  adjoining  lots  erects 
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buildings  depending  upon  a  wall  upon  the  dividing  line  for  their 
support,  a  conveyance  of  either  lot  carries  with  it  an  easement  for 
the  support  of  that  part  of  wall  resting  on  the  other  lot,  Boone  on 
,  Real  Prop.,  §  145,  citing  5  Duer  553 ;  i  Duer  331 ;  58  N.  Y.  267. 
See  15  N.  Y.  601  (69  Am.  Dec.  632) ;  6  Phila.  (Pa.)  577  ;  80  Ky. 
391  (44  Am.  Rep.  484) ;  50  N.  Y.  646.     Where  one  erects  a  wall 
at  his  own  expense  upon  the  line  between  his  and  the  adjacent 
land  resting  upon  both  lots,  in  the  absence  of  a  contract  to  con- 
tribute to  the  cost  of  its  erection,  he  has  no  claim  against  the  adja- 
cent landowner  and  cannot  enjoin  him  or  subsequent  purchaser 
from  using  the  wall,  Tiedeman  on  Real  Prop.,  §  620 ;  2  Wash. 
Real  Prop.,  363  ;    121    Mass.  457  (23  Am.  Rep.  283);  54  N,  Y. 
444  (13  Am.  Rep.  611).    See  67  Ala.  500;  63  Ala.  356(35  Am. 
Rep.  40) ;  5   Fla,  385.     As  to  when  an  implied  contract  to  con- 
tribute in  such  cases  will  arise,  see  4  Johns.  Ch.  570  (8  Am.  Dec. 
570) ;  4  Sand.  485  ;  1 19  Mass.  513 ;  80  111.  258 ;  however,  if  in  such 
case  the  builder  place  his  wall  entirely  on  his  own  soil,  he  can 
subject  his  neighbor  to  suit  for  trespass  and  damages  for  any  use 
of  or  interference  with  the  same,  24  Mo.  69  (66  Am.  Dec.  698) ; 
ID  Ala.  245  (44  Am.  Dec.  483) ;  19  Mo.  490  (61  Am.  Dec.  574). 
ParoJ  contracts  for  party  walls  when  executed  are  valid,  46  Ga. 
19;  57  N.  Y.  209  (15  Am.  Rep.  475);  24  Wis.  461.     Where  a 
party-wall  was  built  by  one  under  contract  with  the   adjoining 
owner  to  contribute  when  he  used  the  same,  it  was  held  that  when 
he  afterwards  used  the  same  he  was  liable  for  contribution,  al- 
though he  did  not  insert  his  joists  in  holes  left  by  the  builder  for 
that  purpose,  31  Ind.  216;  but  in  a  recent  case  in  New  York  it  was 
held  that  where  a  party-wall  had  been  built  by  one  under  a  simi- 
lar promise,  the  adjoining  owner  did  not  render  himself  liable  by 
building  a  separate  wall  of  his  own  which  touched  the  party-wall 
at  several  points,  it  being  shown  that  the  new  wall  was  of  suffi- 
cient strength  to  stand  alone  and  answer  all  the  purposes  of  a 
wall,  115   N.  Y.  574  (22    N.  E.  R.  268);  for   particular   cases  of 
this   nature,  see  57  Ind.  89;  2    Pars.  Sel.  Cas.  236;  119   Mass. 
254;  3  Tenn.  Ch.  280.     The  right  of  contribution  under  contract 
is,  as  a  general  rule,  personal  to  the  builder  and  does  not  pass  to 
his  grantee,  28  Ind.  37  (92  Am.  Dec.  287;  see  note,  p.  301);   115 
111.    199  (3  N.  E.  R.  282;  56  Am.  Rep.  146,  and  note  on  p.  151- 
167,  containing  discussion  of  this  question).    See  104  111.  11 ;  115 
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Mass.  60 ;  54  N.  Y.  444  (13  Am.  Rep.  61 1) ;  9  Pa.  St.  503  ;  10  Id. 
219;  17  Id.  363;  20  O.  St  414;  98  Ma.ss.  317.  As  to  liability  of 
grantees  of  adjoining  lot-owner,  where  a  wall  has  been  built  under 
contract  of  contribution  when  such  owner  should  use  the  wall, 
see,  92  Am.  Dec.  303,  note;  88  Mo.  498  (57  Am.  Rep.  433);  m 
Mass.  1 1 1  ;  76  N.  Y.  141 ;  46  Ga.  19  ;  16  111.  App.  41 1.  The  ques- 
tion of  contribution  and  its  incidents  in  respects  to  party-walls  is 
one  concerning  which  there  is  a  confusion  of  cases.  Washburn,  in 
his  work  on  Easements,  581-586,  gives  considerable  space  to  the 
French  law  on  this  subject. 

It  is  held  that  where   a  wall   is  built   upon  adjacent   lands, 
each  owner  has  title  in  severalty  to  the  part  resting  on  his  land, 
with  an  easement  of  support   in  the  remainder,  2  Wash.  Real 
Prop.  363 ;  3    Kent  Com.  438 ;  Tiedeman  Real  Prop.,  §  620 ; 
Boone  on  Real  Prop.,  §  145 ;  115  111.  199  (3  N.  E.  R.  282 ;  56  Am. 
Rep.  146).   See  50  N.  Y.  639  (10  Am.  Rep.  545);  75  111.  118;  58 
Wis.  395  (17  N.  W.  Rep.  18);  70  Ga.  38;  40  Md.  15 ;  57  Miss.  750; 
51  Tex.  480;  20  Md.  179  (83  Am.  Dec.  545).    The  law  regards  a 
party-wall  as  a  structure  for  the  common  benefit  and  convenience 
of  its  owners,  and  either  party  is  permitted  to  make  any  use  of  it 
which   he    may    require,    changing   and  improving  it,  provided 
always  that  he  does  it  without  injury  to  the  other  owner,  50 
N.  Y.  639;  118  111.  17  (6  N.  E.  R.  878) ;  58  Wis.  395  (17  N.  W. 
R.  18  ;  46  Am.  Rep.  635).     As  to  owner's  rights  and  liabilities  in 
respect  to  changing  and  repairing,  see  also  Wash.  Easm.  569 ;  5 1 
Tex.  480  (32  Am.  Rep.  627) ;  149  Mass.  588  (22  N.  E.  R.  52) ;  149 
Mass.  595  (22  N.  E.  R.  61);  Boone  on  Real  Prop.,  §  145  ;   121 
Mass.  457  (23  Am.  Rep.  283);  125  Mass.  232  (28  Am.  Rep.  224); 
20  Md.  179  (83  Am.  Dec.  545);  70  Ga.  38 ;  57  Miss.  750;  2  Lea 
(Tenn.)  213;  2  Wash,  Real  Prop.  363;  80  N.  Y.  614;  15  N.  Y.  601  (69 
Am.  Dec.  632),    One  cannot  destroy  a  wall  built  partly  on  his  land, 
after  he  has  given  his  consent,  33  O.  St.  547 ;  but  in  another  case 
where  a  party  wall  erected  under  a  contract  had  stood  for  more 
than  twenty  years,  it  was  held  that  one  of  the  owners  might,  upon 
giving  notice,  tear  down  his  part  of  the  wall,  and  he  would  not  be 
liable  for  necessary  injury  to  remaining  portion,  10  O.  St.  523  (78 
Am.  Dec.  280).  See,  contra,  Tiedeman  Real  Prop.,  §  620;  4  Sand. 
480;  25  N.  Y.  127  ;  50  N.  Y.  639  (10  Am.  Rep.  545);  5  Fla.  385  ; 
4  Duer  53;  80  N.  Y.  614.     See,  on  this  point,  4  Allen  14.7;  60 
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How.  Pr.  339 ;  30  La.  Ann.  pt.  i,  30 ;  2  Phila.  (Pa.)  168;  1 12  Pa.  St. 
504.    While  it  is  the  duty  of  the  builder  of  a  party  wall  to  make 
it  of  sufficient  strength  to  support  another  similar  building,  yet 
;  he  is  not  bound  to  do  more  than  this,  40  lo.  320 ;  but  where  a 

I  builder  starts  a  wall  as  a  party  wall  he  must  carry  it  up  so  as  to 

give  the  adjoiner  all  the  benefits  of  a  party  wall,  81  Pa.  St.  54; 
118  111.  17  (6  N.  E.  R.  878).  The  flues  in  a  party  wall  are  subject 
to  the  use  of  both  parties,  though  they  may  be  in  part  exclusively 
on  the  side  of  one,  3  South.  Rep.  361.  In  the  absence  of  an 
agreement,  windows  have  no  proper  place  in  a  party  wall,  59 
How.  Pr.  175  ;  6  Phila.  (Pa.)  401.  As  to  windows  and  openings 
in  a  party  wall,  see  2  Houst.  519;  35  lo.  531 ;  81  Pa.  St.  54;  6 
Phila.  401 ;  51  Tex.  480;  61  Pa.  St.  118.  In  case  of  the  destruc- 
tion of  a  party  wall  the  easement  ceases,  and  there  is  no  implied 
obligation  to  rebuild,  Boone  on  Real  Prop.,  §  145,  citing  5  Fla. 
385;  63  Ala.  356  (35  Am.  Rep.  40)  ;  $7  Miss.  746  (34  Am.  Rep. 
491);  see  80  111.  258.  The  builder  of  a  party  wall  is  liable  for 
injury  to  the  adjoining  owner,  resulting  from  improper  construe^ 
tion,  125  Mass.  232.  See,  generally,  on  subject  of  party  walls. 
Wash.  Easm.  564-587 ;  3  Kent  Com.  437 ;  2  Wash  Real  Prop., 

363. 

1  Sec.  370.   Private  ways. 

The  way  spoken  of  in  this  section  is  the  technical  easement 
known  by  that  name,  and  has  no  application  to  roads  and  high- 
ways provided  for  by  statute.  In  this  State  it  has  been  held  that 
''  '  a  statute  authorizing  the  location  of  private  roads,  so  far  as  it 
5"^  provided  for  the  exercise  of  the  right  of  eminent  domain,  was  un- 
^'^;  constitutional,  43  Ind.  455  (13  Am.  Rep.  399)  ;  46  Ind.  341 ;  the 
''"■  same  question  was  similarly  decided  in  Kentucky,  12  Bush  23; 
V.  see  33  Ind.  80;  28  Ind.  179.  Elliott's  Supplement,  §§  1 539-1 541 
^  '  (Acts  89,  p.  349\  provides  for  the  location  of  branch  highways  in 
^"  certain  cases.  It  was  evidently  the  intention  of  the  legislature  to 
o^^J  avoid  the  unconstitutionality  spoken  of  above  and  probably  the 
fc^^l  provisions  of  the  act  are  sufficiently  public  to  do  so.  A  way  is 
1^^.  an  incorporeal  hereditament  and  is  the  right  of  passing  over 
u  y- .  another's  land,  2  Bl.  Com.  36;  Bouvier's  Law  Diet.;  42  Ind. 
;  4^'*^  48  ;  Anderson's  Law  Diet.;  Tiedeman  on  Real  Prop.,  §  607.  A 
P^  I  private  way  may  exist  over  a  highway,  7  Ind.  479;  78  Ind.  91 ; 
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see  II  Rich.  529;  84  Mo.  531,  or  over  a  railro<id  track,  notwith- 
standing a  statute  forbidding  walking,  riding  or  driving  upon  a 
railroad  track,  145  Mass.  433  (14  N.  E.  R.  627) ;  see  131  Mass.  391 ; 
135  Mass.  107 ;  141  Mass.  407;  and  it  may  be  acquired  over  the 
land  of  a  married  woman,  no  Ind.  117  (10  N.  E.  R.  647).  It  is 
either  in  gross  or  appurtenant,  42  Ind.  48;  2  Bl.  Com.  35.  If 
in  gross  it  is  not,  properly  speaking,  an  easement,  but  a  mere  per- 
sonal privilege,  unassignable  and  is  not  transmitted  by  descent, 
2  Bl.  Com.  35  ;  3  Kent  Com.  420;  23  O.St.  617;  42  Ind.  48; 
see  29  Tex.  74;  104  111.  461 ;  no  111.  264;  21  S.  C.  221 ;  and  Kent 
says,  "  it  is  so  exclusively  personal  that  the  owner  of  the  right 
cannot  take  another  person  in  company  with  him,"  3  Kent  Com. 
420. 

A  way  is  appendant  or  appurtenant  when  is  annexed  to  and 
passes  with  the  estate,  42  Ind.  48;  43  Ind.  31 ;  3  Kent  Com.  420; 
Wash.   Easm.  232 ;  such  way  inheres  in  the  land,  concerns  the 
premises,  pertains  to  them  and  passes  by  conveyance,  see  29  Tex. 
74  (94  Am.  Dec.  260);   104  111.  455  ;  19  Id.  558;  100  Pa.  St.  42 ; 
107  Mass.  591.     It  is  appurtenant  to  all  the  land,  and  the  pur- 
chaser of  any  portion  is  entitled  to  use  it,  Boone  on  Real  Frop^ 
§   143;    22  N.  E.  R.  717;  109  Ind  586  (10  N.  E.  R.  109).     See 
ante.  Sec.  366 ;  80  Va.  835  ;   i  Cush.  285 ;   1 16  111.  362  (6  N.  E.  R. 
689);  117  Mass.  371 ;  100  Am.  Dec.  117,  note.    A  way  will  never 
be  construed  to  be  in  gross  when  it  can  fairly  be  construed  to  be 
appurtenant,  42  Ind.  44;  see  12  111.  App.  115  ;   104  111.  455;  29 
Tex.  74  (94  Am.  Dec.  260) ;  and  an  appendant  way  cannot  be 
turned  into  one  in  gross,  43  Ind.  31 ;  Wash.  Easm.  232.  It  is  held 
that  as  to  whether  a  way  is  in  gross  or  appurtenant  must  be  deter- 
mined by  the  grant,  Boone  on  Real  Prop.,  143,  citing  38  Cal.  in. 
Private  ways  may  be  created  by  express  grant,  implication  or  ad- 
verse use,  2  Bl.  Com.  35 ;  3  Kent  Com.  419  ;  42  Ind.  48.     A  way 
being  an  interest  in  land  the  grant  must  be  in  writing,  14  Bush 
(Ky.)  39 ;  2  Met.  (Ky.)  98  (74  Am.  Dec.  400) ;  42  Cal.  657 ;  but 
parol  agreements  are  upheld  when  partly  executed,  85  Ky.  31  (2 
S.  W.  Rep.  546);  no  Ind.  117  (10  N.  E.  R.  647);  the  grant  can 
affect  none  but  parties  to  it,  144  Mass.  371  (n  N.  E.  R.  551);  as 
to  grants  upon  condition,  see  20  Pick.  391 ;  53  Conn.  554.    A  res- 
ervation reading, "  reserving  to  myself  the  privilege  of  a  bridle- 
road  in  front  of  my  house,"  was  held  to  create  only  a  life  estate 
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in  the  easement,  140  Mass.  229  (3  N.  E.  R.  206),  but  this  decision 
rests  upon  the  ground  that  the  word  "heirs"  is  necessary  to  create 
an  estate  of  inheritance  in  the  grantee.  Ways  by  grant  depend  upon 
the  instrument  creating  them.  See,  generally,  for  construction  of 
particular  grants,  143  Mass.  483  (10  N.  E.  R.  184);  loi  N.  Y.  625 
(4  N.  E.  R.  629) ;  141  Mass.  414  (6  N.  E.  R.  92)  ;  38  Cal.  1 1 1 ;  14 
Conn.  400;  8  Allen  137;  127  Mass.  91 ;  19  Pick.  250;  38  Vt.  94; 

2  Cush.  153 ;  2  Lit.  (Ky.)  69,  74.  A  way  may  be  implied  from 
recital  of  boundary,  as  by  reference  to  certain  "  street "  or  an  in- 
tended street,  or  by  reference  to  some  plan,  map  or  plat  upon 
which  appears  streets  alleys,  paths  or  defined  ways,  116  111.  362 
(6  N.  E.  R.  689)  ;  7  Ind.  9;  Id.  39,  479  ;  see  6  Gray  548  ;  21  Pick. 
292 ;  1 19  Mass.  404 ;  105  Id.  410 ;  43  N.  J.  Eq.  351 ;  62  N.  Y.  649 ; 
15  R.  I.  579. 

Sec.  371.   Ways  of  necessity. 

Most  common  of  ways  implied  are  ways  from  necessity,  as 
where  one  sells  another  land  so  surrounded  by  other  lands  as  to 
be  inaccessible  accept  by  passing  over  such  grantor's  land,  the  law 
implies  the  grant  of  way  over  such  land,  8  Ind.  133  ;  46  Ind.  342 ; 

3  Kent  Com.  420;  2  Bl.  Com.  36:  71  Cal.  62;  9  Dana  (Ky.)  161 
(33  Am.  Dec.  541) :  6  Bush  (Ky.)  676 ;  4  Bush  (Ky.)  317 ;  79  Ind. 
187;  Tiedeman  on  Real  Prop.,  §609.  There  must  be  a  strict  neces- 
sity for  such  implied  way,  and  a  mere  inconvenience  will  not  con- 
stitute such  a  necessity,  Tiedeman  on  Real  Prop.,  §  609 ;  2  Met. 
(Ky.)  98  (74  Am.  Dec.  400);  24  Pick.  102(35  Am.  Dec.  302);  6 
Mo.  624(35  Am.  Dec.  456),  and  note;  8  Rich.  158  (64  Am.  Dec. 
747);  2  McCord  445  (13  Am.  Dec.  741),  and  note.  This  rule  is 
the  safer  one,  although  in  Massachusetts  a  reasonable  necessity 
has  been  held  sufficient,  98  Mass.  50;  100  Id.  117;  112  Id.  250. 
As  to  the  degree  of  necessity  required  to  give  such  way,  see  Boone 
on  Real  Prop.,  §  143;  41  Wis.  490;  62  How.  Pr.  i;  96  Pa.  St. 
200;  53  Md.  251 ;  29  Me.  499;  loaAm.  Dec.  116  note;  85  Am. 
Dec.  676,  note  discussing  this  subject  fully.  A  way  may  be 
reserved  by  necessity,  3  Kent  Com.  422 ;  4  Gray  297 ;  13  N.  J.  444 ; 
see  56  N.  H.  307  ;  29  Tex.  74 ;  6  Cush.  132 ;  15  Conn.  39 ;  18  Id. 
321.  The  cessation  of  the  necessity  terminates  the  way,  15 
Conn.  39  (38  Am.  Dec.  61) ;  47  Md.  301 ;  Tiedeman  on  Real  Prop., 
f  609 ;  47  N.  H.  230 ;  14  Gray  126 ;  see  35  Am.  Dec.  465,  note;  29 
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Tex.  74 ;  i  Barb.  353.     It  was  held  that  way  by  necessity  arose 
where  the  dominant  estate  was  set  off  on  execution,  if  there  is 
no  other  practicable  way,  and  the  owner  of  the  servient  estate 
provides  for  none,  136  Mass.  575  ;  and  the  doctrine  has  been  ap- 
plied to  where  a  trustee  sold  trust  lands  surrounded  by  his  own,  3 
Kent  Com.  420.     Way  by  necessity  must  arise  out  of  grant,  3 
Kent  Com.  424;  46  Ind.  342;  and  it  cannot  exist  where  neither 
the  party  claiming  it,  nor  the  owner  of  the  land  over  which  it  is 
claimed,  nor  the  predecessors  of  either,  was  ever  seized  at  the 
same  time  of  both  tracts,  46  Ind.  342  ;  51  Conn.  70.   The  right  to 
locate  a  way  of  necessity  belongs  first  to  the  owner  of  the  land,  3 
McCord  170;  136  Mass.  575;  19  Wend.  507;  25  Conn.  331;  but 
upon  his  refusal  or  failure  to  do  so,  the  party  claiming  the  ease- 
ment may  make  the  location,  Boone  on  Real  Prop.,  §  143,  citing 
24  Barb.  44 ;  2  Pick.  578 ;  see  19  Wend.  507 ;  53  Mich.  507 ;  and 
the  location  being  once  fixed  binds  both  parties,  Tiedeman  on 
Real  Prop.,  §608,  citing  11  Gray  426;   19  Wend.  507;   see  24 
Pick,  102;  14  Gray  473  ;  12  Johns.  222 ;  18  lo.  352  ;  7R.  1. 476;  71 
Pa.  St.  64 ;  and  such  location  or  change  of  it  may  be  inferred  from  ' 
acts  or  acquiescence  of  parties,  ^^  Me.  193.     As  to  the  effect  of 
the  severance  of  estate  to  which  way  by  necessity  is  appurtenant, 
see  Sec.  366;  85  Am.  Dec.  680,  note ;  Boone  on  Real  Prop.,  §  143. 
Where  the  highway  is  temporarily  impassable  a  traveler  may  go 
upon  adjoining  land  to  pass  such  defect,  2  Bl.  Com.  36 ;  4  Kent 
Com.  424 ;  7  Cush.  (Mass.)  408  (54  Am.  Dec.  728),  and  note  fully 
discussing  this  subject.     The  right  referred  to  here  is  a  mere  tem- 
porary one,  and  creates  no  easement,  58  Cal.  159. 

Sec.  372.    Way  by  adverse  use. 

A  way  may  be  acquired  by  adverse  use,  2  Bl.  Com.  36;  and  in 
such  cases  it  is  governed  by  the  general  rules  applicable  to  the  ac- 
quirement of  easement  by  adverse  use,  see  Sec.  363.  The  user  must 
be  under  claim  of  right  and  not  merely  permissive,  109  Ind,  586 
(10  N.  E.  R.  109) ;  2  Met.  (Ky.)  98  (74  Am.  Dec.  400) ;  15  B.  Men. 
(Ky.)  84 ;  see  38  N.  Y.  1 1 1 ;  84  Ind.  287 ;  it  must  be  uninterrupted, 
and  in  case  of  interruptions  the  claimant  must  show  that  they 
were  consistent  with  the  rights  claimed  by  him,  Boone  on  Real 
Prop.,  §  143,  citing  2  Pick.  466 ;  i  Allen  248 ;  36  Vt.  503  ;  73  Pa. 
St.  109 ;  53  Ga.  233  ;  42  Vt.  712.   The  proper  adverse  use  creates 
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an  absolute  right  and  not  merely  a  presumption  of  such  right,  2 
Met.  (Ky.)  98  (74  Am.  Dec.  400);  14  Bush  (Ky.)  39;  4  Id.  318. 
See,  generally,  as  to  ways  by  adverse  use,  2  Bl.  Com.  36 ;  3  Kent 
Com.  419 ;  Wash.  Easm.  108  ;  14  Bush  (Ky.)  39 ;  9  S.  E.  Rep.  746 ; 
68  Ga.  528 ;  60  Md.  74 ;  100  N.  Y.  455  ;  42  Cal.  657 ;  24  N.  H.  440 ; 
57Tenn.  329;  77  111.  570;  73  Pa.  St.  109;  117  111.  532;  11  Gray 
417. 

Sec.  373.    Use  and  repairs. 

"A  way  acquired  for  a  particular  mode  of  use  will  not  be  ex- 
tended so  as  to  include  the  right  to  use  it  in  some  other  manner/* 
Tiedeman  on  Real  Prop.,  §  608 ;  103  Ind.  187  (2  N.  E.  R.  562) ;  2 
Wash.  Real  Prop.  333 ;  Boone  on  Real  Prop.,  §  143,  citing  1 1  Gray 
150;  24  N.  H.440;  32  N.  H.  316;  see  Wash.  Easm.  255-264;  5 
Bing.  (N.  C.)  622 ;  7  Md.  352  (61  Am.  Dec.  353) ;  49  Me.  207  ;  53 
Conn.  554 ;  but  where  a  way  is  created  in  general  terms,  it  may  be 
used  in  any  manner  and  for  any  purpose  reasonably  necessary,  59 
N.  H.  317;  3  Kent  Com.  420;  15  Gray  97.     It  is  held  that  the 
dominant  owner's  tenants  or  agents,  or  anyone  using  or  having 
the  right  of  access  to  the  dominant  land  for  a  proper  purpose, 
may,  upon  consent  of  such  owner,  use  the  way,  100  Pa.  St  42 ;  41 
N.  H.  493  ;  53  Mich.  507 ;  13  Ired.  L.  394.  As  to  rights  of  several 
dominant  owners  interested  in  oneway,  see 37  Md.  621 ;  120 Mass. 
47;  48  N.  J.  37.    The  servient  owner  has  all  the  rights  and  bene- 
fits of  the  soil  consistent  with  the  use  of  the  way,  91  Ind.   137  (46 
Am.  Rep.  580) ;  9  B.  Mon.  (Ky.)  20  (48  Am.  Dec.  409) ;  2  Met.  457 
(37  Am*.  Dec.  icxd)  ;  2  Johns.  313  ;  see  21  Pick.  292  ;  72  Wis.  607. 
He  may  erect  gates  or  bars  at  the  termini  of  the  way,  24  N.  E. 
226;  9  B.  Mon.  20  (48  Am.  Dec.  409) ;  146  Mass.   119  (15  N.  E. 
R.  148) ;  45  Md.  337  (24  Am.  Rep.  506) ;  44  N.  H.  539;  31  N.  Y. 
366;  45  Md.  337  ;  73  Pa.  St.  80 ;  37  lo.  602 ;  see  141  Mass.  414(6 
N.  E.  R.  92) ;  but  the  dominant  owner  cannot  compel  the  servient 
owner  to  fence  the  sides  of  the  way,  108  N.  Y.  511  (15  N.  E.  R. 
538).     The  servient  owner  may  build  over  the  way,  provided  he 
leave  space  and  light  sufficient  to  render  the  way  suitable  for  the 
purpose  for  which  it  was  created,  144  Mass.  8  (10  N.  E.  R.  495  ; 
59  Am.  Rep.  61) ;  42  N.  J.  Eq.  213  ;  2  Met.  (Mass.)  457  ;  see  20 
Pick.  291 ;  7  Phila.  293 ;  132  Mass.  235.  As  to  obstruction  of  way, 
see  21  N.  E.  R.  839.     Unless  otherwise  agreed  the  owner  of  the 
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way  must  keep  in  it  repair,  Tiedeman  on  Real  Prop.,  §  6io ;  38  Vt. 
94;  19  Wend.  507;  7  Barb.  309;  5  Pick  485 ;  2  Wash  Real  Prop. 
338.  He  may  make  necessary  repairs,  57  How.  Pr.  53  ;  4  Oreg.  362 ; 
and  if  upon  his' failure  to  do  so  the  way  becomes  impassable,  he 
has  no  right  to  use  other  lands  of  a  servient  owner  as  a  way,  2 
Wash.  Real  Prop.  338;  Tiedeman  on  Real  Prop.,  §  610;  see  2 
Doug..  745  ;  4  Man.  Sel.  393  ;  19  Wend.  507  ;  12  Pick.  550;  how- 
ever, if  the  obligation  to  repair  rests  on  the  owner  of  the  land 
and  he  refuse  or  neglect  to  do  it,  or  if  he  prevent  the  owner  of 
the  way  from  making  such  repairs  as  he  should,  such  owner  may 
deviate  from  the  way  upon  the  lands  in  case  of  obstruction  or 
impassability,  8  Pick.  339 ;  2  Allen  543  ;  126  Mass.  445  ;  59  N.  H.  7 
(47  Am.  Rep.  176) ;  53  Me.  160;  Tiedeman  on  Real  Prop,,  §  610, 
citing  5  Pick.  485  ;  5  N.  Y.  9. 

One  who  has  a  private  way  over  his  own  premises,  for  his  con- 
venience, is  under  no  obligation  to  keep  it  in  repair  for  strangers 
who  travel  it  uninvited,  i  McCrary,  C.  Ct.  Rep.  438.  Where  one 
has  for  a  long  time  been  in  the  habit  of  using  a  way  across  the 
land  of  another,  and  he  believes  in  good  faith  he  has  a  right  to  use 
it,  he  will  not  be  guilty  of  malicious  trespass  for  removing  a  fence 
placed  across  such  way,  45  Ind.  388. 

Sec.  374.    How  an  eaaement  may  be  lost. 

The  vesting  of  the  title  to  both  the  dominant  and  servient 
estate  in  the  same  person  extinguishes  an  easement,  2   Wash. 
Real  Prop.  373;  11  Gray  150;  54  Me.  276;  8  Cush.  147;  42  Vt. 
712;  62  Pa.  St.  274;  b.ut  in  order  for  this  to  be  the  result  it  is 
necessary  for  the  ownership  of  each  estate  to  be  co-extensive,  120 
Mass.  244 ;  $  Rich.  178 ;  2  Wash.  Real  Prop.  373  ;  37  Conn.  136 ; 
and  if  such  is  not  the  case  it  is  held  in  some  cases  that  the  ease- 
ment revives  upon  severance,  10  Phila.  (Pa.)   13S  ;  2  Wash.  Real 
Prop.  373  ;  see  42  Vt.  712 ;  6  Cold.  98  ;  and  it  is  also  held  that 
where  one  of  the  tenements  is  acquired   by  defective  title  the 
easement   is  not  extinguished,  11  Pick.  193.    In  case  the  domi- 
nant owner  acquires  the  servient  estate  the  easement  is  extin- 
guished, and  cannot  be  revived  without  new  grant,  17  Mass.  443 ; 
9  N.  J.  Eq.  9  ;  9  Md.  352 ;  71  Tex.  690  (12  S.  W.  62) ;  unless  such 
owner  should  so  use  the  easement  as  it  would  pass  as  appurte- 
nant upon  conveyance  of  the  dominant  estate,  2  Wash.  Real  Prop. 
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374;  Wash.  Easm.  645.    See  2  Allen  445 ;  117  Mass.  139;  8  Pa. 
St  383.     It  may  be    extinguished    by  release   from  claimant, 
Tiedeman  on  Real  Prop.,  §  605  ;  Wash.  Easm.  638  ;  5  Gray  409 ; 
62  Pa.  St.  274 ;  76  N.  C.  57 ;  but  it  cannot  be  done  by  mere  parol 
agreement,  9  Met.  395  ;  see,  contra,  2  Gray  302 ;  however,  it  was 
held  that  an  easement  was  not  extinguished  by  the  dominant 
owner  claiming  a  greater  interest  in  the  servient  estate,  64  N.Y.  65  ; 
where  the  dominant  owner  acquiesces  in  acts  wholly  inconsist- 
ent with  his  easement,  it  may  thereby  become  extinguished,  no 
N.Y.  595  (18  N.  E.  R.  370);  51   Md.  407;  50  Pa.  St.  361 ;  31 
N.  J^  Eq.  385 ;  16  Barb.  184 ;  as  where  he  consents  to  an  obstruc- 
tion of  permanent  character,  see  cases  cited  supra,  diViA  16  Wend. 
S31;  5  Gray  409;  140  Mass.  254;  41   Me.  34;  50  Pa.  St.  361; 
and  in  such  cases  the  acts  are  construed  most  strongly  against 
the  dominant   owner,  4  McCord  96 ;  yet  it  is  held  that  in  order 
for  an  extinguishment  to  result  the  acquiescence  must  be  shown 
to  be  accompanied  with  an  intention  to  abandon  the  easement, 
123  Mass.   155  ;  69  Pa.  St.  342;  16  Wend.  531.     The  establish- 
ment  of  a  public  street  or  highway  supplying  the  need  of  the 
easement  extinguishes  it,  41  Me,  34;  see  47  N.  H.  230;  36  Ala. 
627  ;  8  East  4 ;  and  the  decay  of  a  mill  in  favor  of  which  existed 
a  particular  easement,  and  not  in  favor  of  any  particular  land, 
destroyed  the  easement,  46  Mich.  575 ;  but  the  destruction  of  a 
house  having  an  easement  in  an  alley  did  not  destroy  the  ease- 
ment, 39  N.  J.  Eq.  396.    The  rule  may  be  stated,  that  an  entire 
destruction  of  the  right  or  interest  in  the  property  for  the  benefit 
of  which  the  easement  exists  either  by  act  of  God,   accident, 
operation  of  law  or  the  party  himself,  obliterates  the  easement,  as 
there  is  no  longer  any  need  for  it,  Boone  on  Real  Prop.,  §  147 ; 
see  5  Met.  451  ;  109  Mass.  377  ;  4  Cush.  152;  15  N.  Y.  6on  4 
McCord  96  (17  Am.  Dec.  710);    16  Wend.  541.     The  determina- 
tion by  act  of  party  is  permanent  in  its  nature,  while  an  act  of 
God   may  sometimes  only  work  a  cessation  of  the  easement,  as 
the  drying  up  of  a  spring  which  afterwards  flows.  This  rests  upon 
principle  that  what  one  cannot  help  shall  not  impose  unnecessary 
injury  upon  him,  Boone  on  Real  Prop.,  §  147,  citing  4  McCord  96 
(17  Am.  Dec.  710) ;  16  Wend.  538  ;  15  N.  Y.  601  ;  11  Pick.  220; 
5  Rich.  178.     Easements  from  necessity  or  for  a  particular  pur- 
pose end  with  a  cessation  of  their  necessity,  1 5  Conn.  39  (38  Am. 


358  EASEBIEXTS. 

Dec.  6i)  ;  14  Gray  126.  Where  an  easement  arises  from  grant  or 
reservation  it  is  not  lost  by  mere  non-user,  though  for  more  than 
twenty  years,  2  Wash.  Real  Prop.  339 ;  140  Mass.  471  (5  N.  E.  R. 
306) ;  140  Mass.  254  (4  N.  E.  R.  566) ;  83  Ky.  632.  See  24  Pick. 
106;  35  N.  J.  L.  307  ;  19  N.  J.  Eq.  42 ;  21  Id.  463  ;  22  N.  Y.  17. 
In  cases  of  prescriptive  easements  a  non-user  for  twenty  years 
may  be  said  to  be  presumptive  evidence  of  abandonment,  68  Me. 
344;  2  Wash.  Real  Prop.  339.  It  may  be  said  that  for  non-user 
to  work  an  abandonment  in  any  case  it  must  be  accompanied 
with  an  intention  to  abandon  the  easement,  Tiedeman  on  Real 
Prop.,  §  605.  See  100  Mass.  491 ;  121  Id.  3  ;  this  may  be  inferred 
from  acts  inconsistent  with  use  of  easement,  2  Bush  (Ky.)  526 ; 
no  N.  Y.  595  (18  N.  E.  R.  370);  3  Kent  Com.  448;  140  Mass. 
205  (4  N.  E.  R.  572) ;  but  as  a  general  rule  each  case  must  de^ 
pend  upon  its  particular  facts  and  circumstances,  and  the  question 
of  abandonment,  becomes  one  for  the  jury  to  determine,  22  S.  C. 
541  ;  9  S.  &  R.(Pa.)  26.  See  102  Mass.  106 ;  31  Me.  252.  A  mut- 
ual agreement  to  abandon^  an  easement,  when  acted  upon  by 
both  parties,  may  become  obligatory,  48  N.  Y.  456;  15  N.  Y. 
601 ;  as  where  there  was  a  way  between  two  estates  and  one 
owner  erected  a  fence  along  the  center  of  the  same  and  on  his 
boundary,  the  other  owner  by  selling  and  conveying  his  premises 
with  such  fence  as  boundary  was  held  to  abandon  his  easement^ 
see  16  Barb.  184;  30  Me.*  93  ;  16  Wend.  538;  9  Met.  395;  lOO 
Mass,  491  ;  19  N.  J.  Eq.  154 ;  5  Gray  409. 

LICENSE. 

Sec.  376.    Definition  and  nature. 

Closely  allied  to  the  subject  of  easements  is  that  of  license, and 
confusion  frequently  arises  in  their  distinction.  It  is  an  authority 
to  do  a  particular  act,  or  series  of  acts  upon  another's  land,  with- 
out possessing  any  estate  therein,  Bouvier's  Law  Diet. ;  Anderson's 
Law  Diet.;  3  Kent  Com.  452  ;  11  Mass.  533;  15  Wend.  380  (30 
Am.  Dec.  60) ;  51  N.  H.  485.  It  is  merely  a  permission  and  does 
not  convey  any  title  or  interests  in  the  land,  109  Ind.  586  (10  N. 
E.  R.  no);  113  Ind.  106(14  N.  E.  R.  912);  102  Ind.  457;  47 Ind. 
105  ;  66  Pa.  St.  411  ;  39  Md.631  ;  7  Barb.  74;  22  N.  E.  R.  74-  An 
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easement  implies  an  interest  in  land,  Wash.  Easm.  5  ;  see  Sec. 
362.    A  license  is  a  personal  interest,  privilege  or  right,  not  as- 
signable, and  although  binding  between  the  parties  does  not  pass 
to  purchaser,  3  Kent  Com.  452 ;  10  Conn.  375  ;  15  Wend.  380  (30 
Am.  Dec.  60) ;  19  Am.  Dec.  208  ;  24  N.  H.  364  (57  Am.  Dec.  288) ; 
4  Johns.  418 ;  51  N.  Y.  250  ;  Cooley  on  Torts  304,  305  ;  i  Wash. 
Real  Prop.  632 ;  2  Ind.  382 ;  i  Cow.  568 ;  93  Am.  Dec.  732 ;  Tiede- 
man  on  Real  Prop.,  §  651 ;  Boone  on  Real  Prop.,  §  126,  citing  24 
Pick.  190 ;  6  Me.  200 ;  6  N.  H.  9  (23  Am.  Dec.  700)  ;  113  Mass. 
107 ;  23  Conn.  214.  It  is  held  likewise  personal  as  to  the  grantor,  see 
20  Ala.  412 ;  33  Pa.  St.  376.    As  to  transfer  of  irrevocable  license, 
see  Sec.  376.     A  license  may  be  created  by  parol,  Tiedeman  on 
Real  Prop.,  §  654 ;  i  Cow.  568 ;  51  N.  H.  231 ;  19  Ind.  1 1  (81  Am. 
Dec.  370) ;  46  Ind.  488  (15  Am.  Rep.  295) ;  and  such  license  "does 
not  trench  upon  the  policy  of  the  law,  which  requires  that  con- 
tracts respecting  any  title  or  interest  in  real  estate  shall  be  by 
deed  or  in  writing,"  22  N.  E.  R.  74  ;  see  16  Pick.  273  ;  1 13  Mass. 
103  (18  Am  Rep.  455)  ;  24  N.  H.  479;  nor  need  a  written  instru- 
ment to  create  a  license  possess  the  formalities  of  a  deed,  3  Ohio 
94.    A  license  gives  one  the  right  to  enter  and  use  for  the  pur- 
poses specified,  3  Ohio  89;  15  Ohio  248  (45  Am  Dec.  574);  19  Ind. 
13  (81  Am.  Dec.  370);  46  Ind.  488  (i  5  Am.  Rep.  295);  see  54  Wis. 
^33  ;  34  N.  Y.  20;  29  Id.  634;  24  N.  H.  176;  but  when  used  as  de- 
fense to  trespass  it  must  be  specially  pleaded,  44  Ind.  427.     One 
in  possession  of  land,  or  who  is  operating  thereon,  by  virtue  of  a 
parol  license,  may  maintain  an  action  against  one  interfering  with 
his  rights,  15  Ohio  248  (45  Am.  Dec.  574) ;  2  Ind.  108.  Possession 
or  use  under  a  license  cannot  be  adverse,  51  N.  H.  483  ;  109  Ind. 
586  (10  N.  E.  R.  109) ;  see  4  Rand.  58  (i 5  Am.  Dec.  726) ;  39  Md. 
49;  10  Conn.  375.  A  licensee  will  be  held  liable  for  negligence  or 
willful  injury  to  premises  or  for  exercise  of  dominion  and  authority 
not  given,  Tiedeman  on  Real  Prop.,  §  651 ;  108  N.  Y.  179  (15  N# 
E.  R.  67 ;  2  Am.  St.  Rep.  405).     A  license  may  in  certain  cases  be 
said  to  be  implied,  as  where  one  engaged  in  public  business  im- 
pliedly gives  the  public  license  to  enter  his  place  of  business  :  and 
also   with   persons  sustaining  social  and  neighborly  relations,  i 
Wash.  Real  Prop.  629 ;  Tiedeman  on  Real  Prop.,  §  654,  citing  45 
Barb.  60;  12  Johns.  408;  65  Pa.  St.  273;  51  N.  H.  231  (12  Am. 
Hep.  8o).  As  to  when  license  will  be  implied  from  acts  of  the  par- 
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ties,  see  98  Ind.  392;  6  N.  H.  9  (23  Am.  Dec.  700) ;  10  Cush.  198. 
For  distinction  of  grant  or  license,  see  27  Ind.  347;  lease  or  li- 
cense, 102  Ind.  457;  47  Ind.  113;  145  Mass.  i  (12  N.  E.  R.  401 ; 

I  Am.  St.  Rep.  422).  A  license  is  not  an  incumbrance,  33  O.  St. 
138. 

Sec.  376.   Beyooation  and  determination  of  license. 

An  executory  license  may  be  revoked  at  any  time  before  acted  • 
upon,  107  N.  Y.  398  (14  N.  E.  R.  303) ;  i  Wash.  Real.  Prop.  630; 
93  Ind.  42 ;  26  Mich.  189;  Boone  on  Real  Prop.,  §  127,  citing  11 
Allen  14;  113  Mass.  103 ;  41  N.  H.493;  15  Wend.  380;  32  Mich. 
496.  Tiedeman,  in  his  work  on  Real  Property,  says :  "As  long  as 
the  license  remains  executory,  there  can  certainly  be  no  fixed  in- 
defeasible right  to  its  enjoyment.  The  licensee  has  no  remedy  by 
which  he  may  enjoin  the  licensor  from  prohibiting  the  exercise  of 
his  license.  The  power  to  revoke  is  undoubted."  See  1 1  Mass. 
S33  J  57  N.  H.  217(12  Am.  Rep.  80);  47  N.  H.  483  ;  19  N.  J.  Eq. 
154;  and  the  law  is  well  settled  in  Indiana  that  a  mere  naked  li- 
cense to  use  the  lands  of  another  is  revocable  at  the  pleasure  of 
the  licensor,  109  Ind.  586(10  N.  E.  R.  no);  39  Ind.  269.  The 
earlier  authorities  seem  to  favor  the  position  that  a  revocation  of 
a  license  will  be  allowed  in  all  cases  where  the  parties  can  be  placed 
\n  statu  quo,  I  Wash.  Real  Prop,  632;  27  Ind.  534;  see  Wash. 
Easm.  24  ;  15  Wend.  380 ;  10  Conn.  378 ;  but  in  this  State  it  is  set- 
tled that  where  the  license  is  coupled  with  an  interest  it  cannot  be 
revoked,  39  Ind.  267  ;  96  Ind.  157  (49  Am.  Rep.  152)  ;  19  Ind.  10 
(81  Am.  Dec.  370).  This  rule  is  frequently  applied  to  those  cases 
where  one  sells  personal  property  on  his  land,  he  impliedly  grants 
license  for  its  removal,  39  Ind.  267 ;  96  Ind.  1 57 ;  see  4  Met.  583 ; 

II  Conn.  525  ;  8  Met.  34;  27  Mich.  153  ;  61  Me.  222 ;  46  Ind.  489 
(15  Am.  Rep.  295);  and  upon  this  same  principle  the  licensee,  in 
case  of  revocation,  is  allowed  to  remove  what  rightfully  belongs  to 
him,  Tiedeman  on  Real  Prop.,  §  652  ;  Boone  on  Real  Prop.,  §  127, 
citing  28  Vt.  103  ;  19  Barb.  252  ;  see  also,  5  Pick.  487 ;  10  Me.  429 ; 
39  Md.  631 ;  29  N.  Y.  634  ;  24  N.  H.  176.  The  rigor  of  the  ancient 
doctrine  of  making  parol  license  revocable  at  the  will  of  the  li- 
censor conflicts  in  many  cases  with  the  equitable  tendency  of  our 
courts.  A  license  being  in  its  nature  a  mere  privilege  and  not  an 
interest  in  land,  it  has  been  contended  by  some  that  a  parol  per- 
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mission  of  this  nature  could  not  in  the  face  of  the  statute  pf  frauds 
give  to  the  licensee  such  a  thing  as  an  irrevocable  right.  But  so  far 
as  our  court  is  concerned,  it  is  now  settled  that  where  a  parol  li- 
cense has  been  granted  to  use  land  for  a  particular  purpose  and 
the  licensee  acts  upon  such  grant,  using  the  property,  ftnprovinj^ 
and  expending  money  upon  the  faith  of  it,  the  license  will  b* 
deemed  irrevocable,  19  Ind.  10(81  Am.  Dec.  370);  52  Ind.  334; 
79  Ind.  484;  27  Ind.  534;  88  Ind.  393:  71  Ind.  267;  51;  Ind.  10; 
110  Ind.  117  (10  N.  E.  R.  648);  no  Ind.  490(11  N.  E.  R.  482; ; 
107  Ind.  432  (8  N.  E.  R.  169)  ;  120  Ind.  596  (22  N.  E.  R.  669) : 
see,  in  support  of  the  above,  15  Ohio  248  (45  Am.  Dec.  574) ;  2) 
O.  St.  88 ;  14  Johns.  15  (7  Am.  Dec.  427) ;  25  Conn.  250 ;  19  Ark. 
23  ;  14  Ser.  &  Rawle  267  (Pa.) :  16  Am.  Dec.  497,  and  note) ;  Ticdc- 
man  on  Real  Prop.,  §  653 ;  i  Wash.  Real  Prop.  636 ;  Boone  oa 
Real  Prop.,  §  127,  citing  55  Pa.  St.  154;  i  Me.  117  (10  Am.  Doc. 
38);  82  Pa.  St.  174;  62  Pa.  St.  34;  73  111.  453 ;  21  N.  J.  Eq.  463. 
There  must  be  a  license  giyen  and  expenses  incurred  upon  the 
faith  of  it,  100  Ind.  123 ;  a  mere  agreement  to  pay  consideration 
therefor  is  not  sufficient,  53  Pa.  St.  206;  84  N.  Y.  31.  An  irrevo- 
cable license  partakes  of  the  nature  of  an  easement,  120  Ind.  596 
(22  N.  E.  R.  669) ;  and  it  is  transferable  and  binds  subsequent 
grantees  of  licensor,  1 10  Ind.  490(1 1  N.  E.  R.  482);  19  Ind.  368  ; 
52  Ind.  334;  Boone  on  Real  Prop.,  §  127,  citing  21  Mo.  313;  82 
Pa.  St.  174;  15  Id.  371  ;  56  Ala.  566;  see  15  Cal.  12;  28  Id.  645  ; 
17  111.  531 ;  59  111.  335.  When  a  license  is  revocable  a  conveyance 
by  the  licensor  or  his  death  will  operate  as  a  revocation,  1 10  N.  Y. 
585  (18  N.  E.  R.  443);  143  Mass.  476  (10  N.  E.  R.  187);  73  111. 
453 ;  35  Barb.  162  ;  6  Md.  20  :  10  Conn.  378  ;  5  Wall.  599 ;  i  Wash. 
Real  Prop.  632;  Boone  on  Real  Prop.,  §  127;  see  11  Met.  251; 
17  Me.  123;  6  Md.  29;  61  Pa.  St.  118;  121  Mass.  169;  and  where 
a  license  has  been  revoked  the  licensee  proceeds  at  his  own  risl^ 
in  exercising  any  right  or  privilege  under  it,  107  N.  Y.  398  (14  N. 
E.  R.  305);  26  Mich.  189.  As  a  general  rule  a^arol  license  ter- 
minates with  the  thing  constructed  in  pursuance  of  it,  117  Ind. 
465  (20  N.  E.  R.  254) ;  3  Kent  Com.  452 ;  24  N.  H.  364  (57  Am. 
Dec.  290) ;  the  licensor  may  repair,  but  he  cannot  rebuild,  15  At- 
lantic Rep.  358 ;  14  Ga.  i ;  19  N.  J.  Eq.  421 ;  Boone  on  Real  Prop., 
§  127,  citing  17  Serg.  &  R.  383  (17  Am.  Dec.  677).  See,  gener- 
ally, on  the  subject  of  revocation  of  license,  i  Wash.  Real  Prop. 
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628-640;  29  Minn.  95  (43  Am.  Rep.  192,  and  note;  2  Seld.  (N.Y.) 
279 ;  39  Ind.  267. 

The  doctrine  of  irrevocable  license  has  been  frequently  used  to 
protect  railroad  companies  in  the  exercise  of  right  of  way  in  par- 
ticular cases ;  see,  on  this  point,  71  Ind.  265  ;  14  Mich.  .3 36 ;  1 10  Ind. 
490(11  N.  E.  R.  482);  113  Ind.  223  (15  N.  E.  R.  261);  117  Ind. 
465  (20  N.  E.  R.  254);  1 16 Ind.  257  (19  N.  E.  R.  iii ;  9  Am.  St. 
Rep.  852),  and  cases  there  cited :  see  Sec.  803. 
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CHAPTER  XI. 

FENCES. 

Sec.  377.    LawfiQ  fence  defined. 

Any  structure,  hedge,  or  ditch,  in  the  nature  of  a 
fence,  used  for  purposes  of  inclosure,  which  is  such 
as  good  husbandmen  generally  keep,  and  as  shall,  on 
the  testimony  of  skillful  men,  appear  to  be  sufficient, 
shall  be  deemed  a  lawful  fence.  (R.  S.  4834.  In  force 
May  6, 1853.) 

A  fence  has  been  defined  as  "  a  line  of  obstacle,  composed  of 
any  material  that  will  present  the  desired  obstruction,"  Ander- 
son's  Law  Diet. ;  jy  111.  171.  Where  a  liability  was  sought  to  be 
enforced  on  account  of  a  failure  to  maintain  a  lawful  fence,  it  was 
held  that  it  was  no  defense  to  show  that  the  fence  was  such  as 
was  customary  in  that  locality,  32  Ind.  437.  One  has  a  right  to 
lateral  support  for  an  ordinary  fence,  21  Barb.  409;  8  Bush  (Ky.) 
650;  see,  contra^  122  Mass,  199.  One  who  negligently  constructs 
a  fence  is  liable  for  injury  to  stock  resulting  therefrom,  112  Ind. 
504(14  N.  E.  R.  381;  2  Am.  St.  Rep.  213).  Fencing  material, 
when  attached  to  the  land,  becomes  realty  and  cannot  be  replevied 
as  personal  property,  55  Ind.  470.  As  to  trespassing  animals,  see 
Sec.  720.  Fencing  corporations,  R.  S.,  §§  3465-3489 ;  Eminent 
Domain,  §  626. 

Sec.  378.    Partition  fences. 

A  lawful  partition  fence  shall,  in  all  cases,  be  such 
as  to  inclose  and  restrain  sheep,  unless,  by  mutual 
consent  of  the  parties  interested,  they  agree  to  build 
a  fence  only  to  restrain  or  inclose  horses,  mules  or 
cattle.     Except  when   otherwise  specially  agreed, 
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partition  fences  dividing  lands,  occupied  on  both 
sides,  shall  be  maintained,  throughout  the  year, 
equally  by  both  oarties.  (R.  S.  4848.  In  force 
April  13,  1866.) 

Prior  to  this  statute  there  was  no  definition  of  "  a  lawful  par- 
tition fence/*  64lnd.  118.  At  common  law  a  landowner  was  not 
bound  to  erect  or  contribute  to  the  erection  of  a  partition  fence, 
except  upon  an  express  agreement ;  but  he  was  bound  to  confine 
his  stock  to  his  own  lands,  9  Ind.  290  (68  Am.  Dec.  624),  and  note 
fully  discussing  the  subject  of  partition  fences;  102  Ind.  433;  49 
Am.  Dec.  252  ;  24  Ala.  310.  The  agreement  may  be  in  parol,  68 
Ind.  377.  The  maintaining  includes  the  rebuilding  when  neces- 
sary, as  well  as  repairs,  48  Ind.  217.  Where  the  parties  make  an 
agreement  as  to  the  portion  each  shall  maintain,  it  is  the  duty  of 
each  to  maintain  his  part,  and  he  cannot  recover  for  any  injury 
resulting  from  his  failure  to  do  so,  64  Ind.  118  ;  29 O.  St.  135  ;  nor 
can  his  tenant,  68  Ind.  376.  If  there  be  no  division  of  the  fence 
by  agreement,  both  parties  are  equally  bound  to  maintain  it,  and 
upon  a  failure  to  do  so  they  stand  upon  their  respective  common- 
law  rights  and  obligations,  33  Ind.  497 ;  9  Ind.  290  (68  Am.  Dec. 
624).  As  to  trespassing  animals,  32  Ind.  437  ;  see  Sec.  720.  See, 
generally,  on  partition  fences,  3  Kent  Com.  438 ;  3  Wash.  Real 
Prop.,  85-89 ;  68  Am.  Dec.  626-638,  note;  49  Am.  Dec.  252,  note. 
As  to  whether  fences  on  right  of  way  of  railroad  are  partition 
fences,  see  5  Ind.  in  ;  37  Ind.  370;  32  O.  St.  566.  The  common 
council  of  cities  have  power  to  regulate  the  building  and  main- 
taining of  partition  fences  within  their  limits,  R.  S.,  §  3106,  subd. 
41.     See  Sec.  369. 

Sec.  379.    Failure  to  maintain  partition  fenoe. 

If  either  party  fail  so  to  do,  the  other  may  give 
him  three  days'  notice  that  he  will  call  upon  two 
disinterested  freeholders,  at  a  specified  hour,  on  a 
day  fixed,  to  examine  said  fence  and,  if  they  deem 
it  insufficient,  to  assess  the  amount  required  to 
make  it  sufficient 
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If  within  fifteen  days  thereafter,  the  party  to 
whom  notice  has  been  given,  shall  not  repair  said 
fence,  the  complainant  may  do  so ;  and  in  that  case, 
he  shall  have  his  action  against  the  other  for  the 
amount  so  assessed,  with  ten  per  cent,  damages 
thereon. 

Upon  such  trial,  the  defendant  may  impeach  such 
assessment;  and,  in  that  case,  the  Court  or  the 
jury,  as  the  case  may  be,  shall  determine  the  dam- 
ages. 

If  before  trial  the  defendant  shall  tender  to  the 
plaintiff  the  costs  of  assessment  and  an  amount 
which  equals  or  exceeds  the  damages  which  shall 
afterward  be  awarded,  the  plaintiff  shall  pay  costs,  and 
recover  only  the  damages  awarded.  (R.  S.  4849, 
4850,  4851,  4852.     In  force  May  6,  1853.) 

The  fact  that  the  adjoining  landowners  have  agreed  that 
each  shall  keep  up  certain  specified  portions  of  the  fence  does 
not  prevent  a  resort  to  the  remedy  provided  for  by  these  sec- 
tions, 108  Ind.  397  (9  N.  E.  R.  354).  See  same  case  as  to  what 
is  sufficient  notice.  The  assessment  of  the  appraisers  is  admissi- 
ble in  evidence,  although  not  signed  by  them,  108  Ind.  397  (9  N. 
E.  R.  354). 

Sec.  380.   Payment  for  partition  fence. 

When,  by  inclosure  of  uninclosed  land,  a  fence  al- 
ready erected  shall  become  a  partition  fence,  the  per- 
son making  such  inclosure  shall  pay  to  the  owner  of 
the  fence  the  value  of  one-half  of  the  same,  as  esti- 
mated by  the  owner. 

If  he  refuse,  the  owner  may  bring  suit  for  the  same. 
But  if  the  person  making  the  inclosure  shall  have 
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tendered  to  him,  before  trial,  an  amount  equal  to  o/ 
larger  than  the  damages  awarded,  together  with  costs 
accrued  up  to  the  date  of  tender,  the  owner  of  the 
fence  shall  pay  costs,  and  have  only  the  damages  as- 
sessed.    (R.  S.  4853,  4854.     In  force  May  6,  1853.) 

To  constitute  an  "inclosure,"  the  fences,  including  the  partition 
fence,  must  surround  some  part  of  the  land  adjoining,  63  Ind.  528. 
The  fact  that  the  fence  is  better  or  more  expensive  than  is  actual- 
ly necessary  does  not  relieve  a  party  from  his  obligation  to  con- 
tribute, 24  O.  St.  3.  Where,  upon  demand,  the  party  refuse  upon 
the  ground  that  he  is  not  liable,  and  not  for  the  reason  that  the 
value  of  the  fence  has  not  been  estimated,  such  refusal  waives  the 
right  to  insist  upon  an  estimate  being  made  before  suit  is  brought, 
43  Ind.  447. 

Sec.  381.    Joining  fences. 

No  person  inclosing  land  that  has  heretofore  been 
open  shall  join  his  fence  to  that  of  another,  except  by 
consent  If  no  consent  be  given,  each  shall  give  one- 
half  the  width  of  a  lane,  or  a  reasonable  distance,  for 
the  erection  of  a  second  fence.  (R.  S.  4855.  In  force 
May  6,  1853.) 

Sec.  382.    Bemoval  of  partition  fences. 

When  any  party  shall  cease  to  use  his  lands,  or 
shall  lay  open  his  inclosures,  he  shall  not  take  away 
any  part  of  his  fence  which  forms  a  partition  fence 
between  him  and  the  inclosure  of  any  other  person, 
until  he  shall  have  first  given  six  months'  notice  to 
such  person  or  persons  as  may  be  interested  in  the 
removing  of  said  fence,  of  his  intention  to  remove  the 
same.     (R.  S.  4856.     In  force  Aug.  24, 1857.) 

When  any  person  shall,  by  mistake,  erect  any  fence 
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on  the  land  of  another,  and  when,  by  a  line  legally 
determined,  that  fact  is  ascertained,  such  person  may 
enter  upon  such  premises  and  remove  the  fence 
which  he  may  have  made  thereon,  within  six  months 
after  such  line  has  been  run  as  aforesaid,  upon  his  first 
paying,  or  offering  to  pay,  to  the  other  party  reason- 
able damages  for  injury  in  passing  over  the  soil  in 
making  such  removal. 

When  the  fence  to  be  removed  forms  any  part  of 
a  fence  inclosing  a  field  of  the  other  party,  with  a  crop 
thereon,  such  first  person  shall  not  remove  the  same, 
so  as  to  expose  such  field,  until  such  crop  shall  have 
been  gathered  and  removed  or  secured  from  injury, 
or  might  with  reasonable  diligence  so  have  been 
gathered  and  secured ;  then  he  may  immediately  re- 
move such  fence  and  materials,  although  more  than 
six  months  have  elapsed  since  such  division  line  was 
run.    (R.  S.  4857,4858.     In  force  May  6,  1853.) 

If  the  adjoining  lands  are  not  inclosed,  the  owner  of  a  partition 
fence  may  remove  it  without  giving  any  notice,  63  Ind.  528.  If 
a  party  to  a  partition  fence  desires  to  remove  it,  he  should  take 
the  same  steps  to  ascertain  its  value  and  the  point  at  which  it 
would  be  fairly  divided,  as  in  the  erection  of  such  fence,  ii  Ind. 
126.  Fence  rails  and  stakes  unlawfully  taken  and  used  by  a 
wrong-doer  in  the  construction  of  a  fence  on  his  land  become  a 
part  of  the  realty  and  cannot  be  replevied,  55  Ind.  470. 

FENCING  OVERFLOWED  LANDS. 

Sec.  383.    Petition  to  county  board— Viewers. 

Whenever  the  owners  of  real  estate  in  any  county 
of  this  State,  representing  the  major  portion  of  the 
lands  improved  and  used  for  purposes  of  cultivation, 
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comprising  an  area  that  is  definitely  described  by 
sections  or  sub-divisions  of  sections  or  sufficiently 
described  by  metes  and  bounds,  and  which  lands  are 
situated  upon  or  near  any  stream  or  water-course, 
lake,  pond,  or  marsh,  and  subject  to  overflow  there- 
from, shall  petition  the  Board  of  Commissioners  of 
the  proper  county,  asking  the   permission   to   in-  . 
close  such  area  under  one  general  fence,  with  swing- 
ing gates  on  all  public  highways  crossed,  setting 
forth  the  kind  of  fence  and  gates  desired,  it  shall  be 
the  duty  of  such  Board  to  appoint  three  reputable 
householders  of  the  county,  not  related  by  blood  or 
marriage  to  any  of  the  parties  interested,  as  Viewers, 
who,  first  being  sworn  to  faithfully  and  fairly  perform 
the  services  required  of  them,  shall  proceed,  within  a 
reasonable  time  after  their  appointment,  and  giving 
publication  of  their  intention  (to  be  given  by  posting 
up  written  or  printed  notices,  describing  the  prem- 
ises, in  the  several  townships  where  the  same  may  be 
situated),  to  inspect  such  premises,  and  to  make  an 
assessment  against  the  owners  of  such  real  estate,  in 
consequence  of  such  improvement;  which  shall  be 
apportioned  between   them,  severally,  according  to 
the  number  of  acres  of  improved  land  owned  by  each 
and  the  benefits  accruing  to  them  severally  on  ac- 
count of  such  improvement.     (R.  S.  4859.     In  force 
March  i,  1875.) 

Sec.  384.    Report  of  viewers  and  order  of  board. 

After  having  performed  the  duties  required  of  them 
in  the  preceding  section,  said  Viewers  shall,  as  soon 
as  practicable,  submit  a  report,  in  writing,  to    the 
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Board  of  County  Commissioners  of  their  doings,  to- 
gether with  a  tabular  statement  of  the  assessment 
made  by  them ;  which  shall  be  deemed  sufficient  au- 
thority for  said  Board  of  County  Commissioners  to 
issue  an  order  for  the  erection  or  construction  of 
such  fence  and  gates,  in  the  absence  of  any  remon- 
strance against  the  same.  But,  if  any  remonstrance 
shall  be  made,  said  Board  may  order  or  refuse  to 
order  the  erection  of  such  fence  or  gate,  in  their  dis- 
cretion. If  the  order  shall  not  be  made  in  conse- 
quence of  any  mistake  or  error  committed  by  the 
Viewers,  other  Viewers  may  be  appointed  to  perform 
the  same  service  and  report  the  same.  (R.  S.  4860. 
In  force  March  i,  1875.) 

Sec.  386.    Oollection  of  assessments. 

A  certified  copy  of  the  report  of  the  Viewers,  as 
approved  by  the  Board  of  Commissioners,  shall  be 
filed  in  the  office  of  the  County  Auditor.  Thirty 
days  after  such  fence  and  gate  shall  have  been  con- 
structed, any  person  interested  therein  may  make 
affidavit  before  such  Auditor,  showing  what  prop- 
erty-owners have  not  paid  their  several  assessments ; 
and  the  sums  assessed  against  the  persons  delin- 
quent shall  be  entered  upon  the  tax-duplicate,  by 
the  Auditor,  to  be  collected  by  the  Treasurer  as 
other  taxes  are  collected,  and  when  so  collected 
they  shall  be  paid  out  to  the  property-owners  who 
have  voluntarily  paid  the  cost  of  such  fence,  in  pro- 
portion to  the  amount  of  their  several  assessments. 
(R.  S.  4861.     In  force  March  i,  1875.) 
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Sec.  386.    Siirveyoi>-Pay  of  viewers. 

The  Viewers  appointed  under  the  provisions  of 
this  Act  may,  if  necessary,  employ  a  surveyor,  who 
shall  be  paid  for  his  services  such  sum  as  may  be 
agreed  upon.  It  shall  be  the  duty  of  the  Board  of 
Commissioners  to  fix  the  compensation  of  such 
Viewers  for  their  services,  and  the  entire  cost  and 
expenses  of  the  proceedings  shall  be  taken  and  re- 
garded as  a  part  of  the  cost  of  the  erection  of  said 
fence  and  gates,  and  shall  be  collected  in  the  same 
manner.     (R.  S.  4862.     In  force  March  i,  1875.) 

Sec.  387.    When  stock  may  depasture. 

It  shall  not  be  lawful  for  any  person,  having  land 
inclosed  by  such  fence,  to  allow  stock  to  run  at 
large  upon  said  inclosed  premises  before  the  twenty- 
fifth  day  of  December  of  any  year  nor  after  the  fif- 
teenth day  of  March  of  any  year.  (R.  S.  4863.  In 
force  March  i,  1875.) 

Sec.  388.    Fences  removed  by  overflow— Recovery  of. 

When  the  fence  rails  or  other  property  of  any 
person  or  persons  in  this  State  shall  be  removed  by 
high  water,  and  lodged  upon  the  lands  of  another, 
it  shall  be  lawful  for  the  owner  or  the  owners 
thereof,  to  proceed,  within  sixty  days  thereafter,  upon 
the  premises  where  such  property  may  be  lodged ; 
and  in  case  the  proprietor  of  said  lanjis  shall  refuse  * 
to  deliver  up  the  same,  the  parties  shall  each  select 
an  arbitrator,  who  shall  examine  or  hear*  evidence 
upon  all  the  circumstances  and  facts,  and  determine 
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the  case :  Provided,  That  if  they  cannot  agree,  they 
shall  select  an  umpire,  and  the  decision  of  a  majority 
of  them  shall  be  final  between  the  parties. 

Before  said  arbitrators  shall  proceed  as  above 
provided,  they  shall  be  sworn  to  discharge  their 
duties  faithfully,  impartially,  and  according  to  law, 
by  some  person  having  power  to  administer  oaths. 

When  two  or  more  persons  shall  claim  any  prop- 
erty as  aforesaid,  they  shall  give  notice  to  all  inter- 
ested of  the  time  and  place  of  such  arbitration ;  and, 
upon  hearing  all  the  facts  and  circumstances  in  the 
case,  the  arbitrators  shall  award  to  each  such  a  pro- 
portion of  said  property  as  they  may  deem  reasona- 
ble and  just. 

It  shall  not  be  considered  a  trespass  for  any 
person  to  go  upon  the  lands  of  another  for  the 
purposes  in  this  Act  mentioned :  Provided^  That 
such  person  shall  go  upon  such  route  as  will  do  the 
least  possible  injury  to  said  lands,  if  it  be  practicable 
and  convenient.  (R.  S.  4864,  4865,  4866,  4867.  In 
force  May  6,  1853.) 

Sec.  380.  Fence  marks,  recording— Reclaiming  marked 
fencing. 

It  shall  be  the  duty  of  the  County  Commissioners 
to  furnish  a  blank  book  to  the  Recorder  of  the 
county,  to  be  paid  for  out  of  the  county  fund,  in 
which  the  County  Recorder  shall  keep  a  record  of 
marks  of  rails  and  plank-fencing  which  may  be 
adopted  by  freeholders  of  such  county:  Provided, 
That  it  shall  not  be  obligatory  on  the  Board  of 
County  Commissioners   to  procure  such  book  of 
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record  until  petitioned  so  to   do  by  twenty  free- 
holders of  the  county  over  which  they  preside. 

The  County  Recorder  shall  receive  twenty-five 
cents  for  the  recording  of  each  mark,  and  no  more, 
to  be  paid  for  by  the  person  or  persons  adopting 
and  having  such  mark  recorded ;  and  the  Recorder 
shall,  in  no  instance,  record  two  marks  which  may 
exactly  correspond. 

Any  person  or  persons  having  his  or  her  rails  or 
plank-fencing  marked  and  recorded  as  herein  pro- 
vided, should  such  rails  or  plank-fencing  be  removed 
by  high  water  and  overflow  off  of  their  lands  on  to 
the  lands  of  another  person  or  persons,  shall  have 
the  privilege  of  removing  such  rails  and  plank- 
fencing  on  to  their  own  premises  at  any  time  of  the 
year:  Provided,  That  they  shall  be  held  responsi- 
ble and  pay  all  damages  that  may  be  done  to  grow- 
ing grain  on  the  land  from  which  such  rails  or 
plank-fencing  may  be  removed,  or  over  which  they 
may  be  hauled.  (R.  S.  4868,  4869,  4870.  In  force 
March  14,  1870.) 

FENCING  RAILROAD  TRACK. 

Sec.  300.    Railroads  shall  construct  fences. 

Any  railroad  corporation,  lessee,  or  assignee,  or  re- 
ceiver, or  other  person  or  corporation  running,  con- 
trolling or  operating,  or  that  may  hereafter  construct, 
build,  run,  control  or  operate  any  railroad  into  or 
through  this  State,  shall,  within  twelve  months  from 
the  day  of  the  taking  effect  of  this  act,  as  to  those  al- 
ready completed,  and  within  twelve  months  from  the 
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date  of  the  construction  and  completion  of  any  part 
of  a  line  of  road  hereafter  constructed,  erect,  build, 
construct  and  thereafter  maintain  fences,  which  may 
be  constructed  of  barbed  wire,  on  both  sides  of  such 
railroad  throughout  the  entire  length,  completed 
within  the  State  of  Indiana  sufficient  and  suitable  to 
turn  and  prev^t  cattle,  horses,  mules,  sheep,  hogs,  or 
other  stock  from  getting  on  such  road,  except  at  the 
crossings  of  public  roads  and  highways,  and  within 
such  portions  of  cities  and  incorporated  towns  and 
villages  as  are  or  may  hereafter  be  laid  out  and  plat- 
ted into  lots  and  blocks,  and  shall,  also,  in  like  man- 
ner and  within  the  time  hereinbefore  prescribed,  con- 
structed  where  the  same  has  not  already  been  done, 
and  thereafter  maintain  at  all  public  road  and  high- 
way crossings  now  existing  or  hereafter  established, 
barriers^  and  cattle-guards  suitable  and  sufficient  to 
prevent  cattle,  horses,  sheep,  hogs  and  other  stock 
from  getting  on  such  railroad :  Provided,  however, 
When  such  fences  and  cattle-guards  are  not  made 
as  herein  provided,  or  when  such  fence  or  cattle- 
guards  are  not  kept  in  repair,  such  railroad  corpora- 
tion or  persons  operating  the  same  shall  be  liable  for 
all  damages  which  may  be  done  by  the  agents,  em- 
ployes, engineers,  or  cars  of  such  corporation  or  per- 
son operating  the  same,  to  any  such  cattle,  horses, 
sheep,  hogs  or  other  stock  thereon:  Provided,  how- 
ever, That  such  railroad  corporation  or  other  person 
operating  the  same,  shall  not  be  required  to  fence 
such  railroad  track  through  unimproved  and  unin- 
closed  lands,  and  the  provision  of  this  act  shall  not 
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apply  to  such  parts  and  portions  of  any  such  railroad 
which  runs  through  unimproved  and  uninclosed 
lands,  but  when  such  lands  become  improved  and 
inclosed  on  three  sides  the  same  shall  apply,  and 
such  railroad  corporation  or  person  operating  the 
same  shall  be  required  to  fence  the  same  under  the 
provisions  of  this  act  within  six  months  from  the 
date  of  such  inclosure.  (E.  S.  1077.  Acts  1885,  p. 
224.     In  force  July  18,  1885.) 

The  question  of  liability  of  railroad  companies  for  killing  stock 
not  being  a  subject  of  real  estate  law,  will  not  be  considered  here, 
but  we  call  attention  to  section  four  (4)  (E.  S.,  §  1080;  Acts  1885, 
p.  227),  which  expressly  provides  that  the  act  in  nowise  affects 
the  law  in  respect  to  the  killing  of  stock ;  and  it  has  been  held 
that  the  old  statute  on  that  subject,  R.  S.,  §§  4025-4031,  remains 
in  force,  as  well  as  the  act  under  consideration,  112  Ind.  93  (13  N. 
E.  R.  403).  A  lawful  fence  is  all  that  is  required,  18  Ind.  215. 
The  Supreme  Court  of  Illinois  in  construing  a  statute  on  this 
subject  which  uses  the  exact  language  of  ours,  **  maintain  fences 
.  .  .  upon  both  sides  of  its  road,"  held  that  it  was  the  compul- 
sory duty  of  the  company  to  place  the  fence  on  the  line  of  their 
right  of  way,  and  that  if  it  placed  it  within  such  line,  either  two  or 
ten  feet,  mandamus  would  lie  to  compel  its  erection  on  the  line,  121 
111.  483  (13  N.  E.  R.  236) ;  108  111.  304.  Ohio  has  a  statute  very 
similar  to  ours,  R.  S.  (Ohio,  1880),  §§  3324-3329.  The  statute 
applies  to  all  railroads,  35  O.  St.  147.  The  duty  to  fence  extends 
to  public  as  well  as  to  the  immediate  landowner,  24  O.  St.  48 ;  40 
O.  St.  206.  The  inclosure  must  be  separate  and  distinct  from  the 
inclosure  of  adjoining  parties,  24  O.  St.  48.  The  duty  to  fence  is 
not  discharged  by  contracting  with  another  party  to  perform  it, 
when  the  performance  itself  is  insufficient,  27  O.  St.  240.  As  to 
whether  a  release  of  right  of  way  will  relieve  railroad  company 
from  duty  to  fence,  36  Ind.  370.  The  rights  of  the  company  and 
adjoining  landowner  are  often  regulated  by  contract  between 
them.  No  settled  principles  which  would  apply  to  all  can  be  laid 
down  concerning  such  contracts.    Each  one  depends  more  or  less* 
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upon  particular  facts,  see  i6Ind.  102  ;  26  Ind,5i;  52  Ind.  578161  Ind. 
290;  20  O.  St.  81 ;  21  O.  St.  236;  26  O.  St  124;  38  O.  St.  666;  37 
Ind.  172.  In  case  of  railroads  running  closely  parallel,  see  40  O.  St. 
206.  Cattle  guards  and  pits  must  be  maintained  at  all  public  cross- 
ings, 81  Ind.  526,  and  cases  cited  ;  55  Ind.  567 ;  99  Ind.  93  ;  97  Ind. 
267 ;  98  Ind.  225  ;  96  Ind.  451 ;  105  Ind.  55  (4  N.  E.  R.  410) ;  40 O. 
St.  15.  Thestati>te  uses  the  expression  "public  road  and  high- 
way crossings,"  and  when  construed  with  E.  S.  §§  1073-1075,  it  is 
held  that  the  company  is  not  bound  to  put  in  cattle  guards  and 
pits  at  private  crossings,  1 12  Ind.  47  (13  N.  E.  R.  269).  No  extra 
compensation  can  be  claimed  for  making  or  maintaining  the  re- 
quired cattle  guards  and  pits,  38  O.  St.  1 50. 

Sec.  391.   Points  at  which  the  company  is  not  bound 
to  fence. 

The  former  statute,  R.  S.,  §  4031,  required  railroad  com- 
panics,  in  order  to  relieve  them  from  liability  for  killing  stock,  to 
keep  their  railroad  "securely  fenced  in."  The  present  statute 
does  not  compel  them  to  fence  alongside  of  their  roads,  at  public 
road  and  highway  crossings,  through  incorporated  and  platted 
towns,  and  through  uninclosed  lands.  But,  in  a  recent  construc- 
tion of  both  statutes,  it  is  held  that  both  being  in  force  and  with- 
out conflict,  the  company  is  under  obligation  to  fence  the  ex- 
cepted portions,  stated  supra,  if  it  would  escape  statutory  liability 
for  killing  stock  upon  such  portions,  112  Ind.  93  (13  N.  E.  Rep. 
403).  For  determining  such  liability,  the  exceptions  to  the  literal 
enforcement  of  R.  S.,  §  4031^  remain  in  force.  Under  it,  it  has 
been  held  that  a  railroad  company  was  not  bound  to  "securely 
fence  in"  its  track  where  such  fence  interferes  with  its  own  rights 
in  operating  its  road  or  transacting  its  business,  nor  where  the 
rights  of  the  public  in  traveling  or  doing  business  with  tbe  com- 
pany are  interfered  with,  93  Ind.  510,  and  cases  cited.  For  a  full 
discussion  of  the  rule  and  a  collation  of  the  points  which  fall 
within  the  general  rule  stated,  see  Jj  Ind.  162;  99  Ind.  154;  109 
Ind.  295  (9  N.  E.  R.  788);  109  Ind.  342  (10  N.  E.  R.  105);  11 1 
Ind.  259(12  N.  E.  R.  113);  36  Ind.  15;  77  Ind.  504;  loi  Ind.  199; 
82  Ind.  593  ;  96  Ind.  452.  But  the  exception  is  strictly  guarded 
in  the  interest  of  the  public,  and  wherever  a  fence  can  be  properly 
maintained  it  should  be  done,  and  the  burden  of  showing  the 
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contrary  is  on  the  company,  loi  Ind.  199,  cases  cited;  598;  98 
Ind.  223  ;  37  Ind.  95 ;  109  Ind.  235  (9  N.  E.  R.  787) ;  in  Ind.  259 
(12  N.  E.  R.  113).  If  it  use  an  abandoned  highway  it  is  bound  to 
fence,  37  Ind.  96;  98  Ind.  575  ;  94  Ind.  257,  297:  or  runs  alongside 
of  a  public  highway,  24  Ind.  222  (87  Am.  Dec.  327). 

Sec.  392.   Lapndowner  may  build— Notice. 

If  such  railroad  corporation,  lessee,  assignee,  re- 
ceiver, or  other  person  or  corporation  aforesaid  neg- 
lect or  refuse  to  construct  such  fence,  barriers  or  cat- 
tle-guards as  provided  in  the  preceding  section,  the 
owner  of  any  lands  abutting  on  the  land  or  right  of 
way  of  said  railroad  shall  have  the  right  (after  giving 
thirty  days'  notice  in  writing  of  his  intention  so  to  do, 
to  be  served  upon  the  nearest  freight  receiving  and 
shipping  agent  employed  by  the  company,  or  person 
controlling  and  operating  said  railroad)  to  enter  upon 
the  land,  right  of  way  and  track  of  said  railroad, 
and  may  build,  erect  and  construct  such  fences, 
barriers  and  cattle-guards  as  therein  provided  for, 
so  far  as  the  lands  of  such  land  owner  abuts  on  the 
land  and  right  of  way  of  such  railroad,  and  when  he 
has  completed  the  same  he  may  present  for  pay- 
ment to  the  agent  of  such  corporation  or  person 
controlling  and  operating  such  road,  at  the  nearest 
shipping  station  to  the  tract  of  land  so  fenced,  an 
itemized  statement  verified  by  the  affidavit  of  such 
person,  or  his  agent,  of  the  expenses  thereof,  includ- 
ing material  and  labor,  and  if  such  corporation  or 
person  so  operating  said  road  neglect  or  refuse  for 
sixty  days  to  pay  said  account,  such  land  owner 
may  recover  in  any  Court  of  competent  jurisdiction, 
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the  reasonable  value  of  such  fence,  barrier  and  cattle- 
guards  from  said  corporation  or  person  operating 
the  same,  together  with  reasonable  attorney's  fees : 
Provided,  however,  If  such  railroad  corporation  or 
other  person  operating  the  same  so  liable  for  the 
value  of  such  fence,  cattle-guards  and  barriers,  shall, 
within  said  sixty  days,  make  a  tender  of  a  sum  of 
money  to  such  person  in  satisfaction  of  such  claim 
or  liability  against  such  corporation  or  person,  and 
such  person  to  whom  such  tender  is  made  shall 
refuse  to  accept  the  same  in  satisfaction  of  such 
claim,  and  shall  sue  for  the  recovery  of  the  value  of 
such  fence,  barriers  and  cattle-guards,  and  shall  not 
recover  more  than  the  amount  so  tendered,  he  shall 
not  in  such  action  recover  attorney's  fees.  (E.  S. 
1078.     Acts  1885,  p.  225.     In  force  July  18, 1885.) 

Under  the  Ohio  statute,  it  was  held  that  a  written  agree- 
ment by  the  grantor  of  the  right  of  way  to  a  railroad  company, 
to  fence  it  on  each  side  through  his  lands,  will  not  affect  the  right 
of  a  subsequent  purchaser,  without  actual  or  constructive  notice 
of  such  contract,  to  require  the  company  to  build  the  fence,  46  O. 
St.  81  (18  N.  E.  R.  533);  see,  contra,  31  O.  St.  266. 

Sec.  393.    Repairing  track  fence. 

When  such  fence,  barrier  and  cattle-guards  are 
completed,  such  railroad  corporation,  lessee,  as- 
signee, receiver,  or  other  person  or  corporation 
operating  and  controlling  the  same  shall  keep  the 
same  in  good  repair  and  sufficient  to  answer  the 
purposes  for  which  constructed,  and  if  any  such 
corporation,  lessee,  assignee,  receiver,  or  other  per- 
son or  corporation  shall  permit  any  part  of  the 


378  FENCES. 

fence,  barrier^  or  cattle-guards,  to  get  out  of  repair 
so  that  it  will  not  turn  cattle,  horses,  mules,  sheep, 
hogs,  or  other  stock,  the  owner  of  the  land  abutting 
upon  the  land  or  right  of  way  of  such  railroad  may 
notify  the  agent,  in  writing,  for  receiving  and  ship- 
ping freight  at  the  station  nearest  the  tract  of  land 
so  owned  by  such  person,  that  a  portion  of  the 
fence  is  out  of  repair,  stating  where  the  same  is  out 
of  repair,  and  the  probable  cost  of  making  such 
repair,  and  if  such  railroad  corporation,  lessee,  as- 
signee, receiver  or  other  person  or  corporation,  shall 
fail  for  thirty  days  to  make  or  commence  such  re- 
pairs, such  abutting  land  owner  shall  have  the  right 
to  enter  upon  the  land,  right  of  way,  and  railroad 
track,  and  make  such  repairs,  and  shall  furnish  a 
sworn  itemized  account  of  the  cost  of  such  repairs, 
including  the  material  necessarily  used  and  the 
labor,  to  the  agent  aforesaid,  and  if  such  bill  is  not 
paid  within  sixty  days  from  the  time  the  same  was 
so  furnished  to  'such  agent,  the  said  party  so  making 
such  repairs  may  recover  the  reasonable  value  of 
such  repairs  so  made  from  such  railroad  corporation, 
lessee,  assignee,  receiver,  or  other  person  or  corpo- 
ration so  controlling  and  operating  the  same,  to- 
gether with  reasonable  attorney's  fees :  Providing^ 
That  in  case  the  said  railroad  corporation  or  person 
operating  the  same,  liable  for  such  repairs,  shall, 
within  said  sixty  days,  tender  to  such  person  so 
making  such  repairs  a  sum  of  money  in  satisfaction 
of  such  repairs  made  by  him,  and  such  person  shall 
refuse  to  accept  the  same,  and  shall  sue  for  the 
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recovery  of  the  value  of  such  repairs,  and  shall  not 
recover  more  than  was  so  tendered,  he  shall  not 
recover  attorney's  fees  in  such  suit.  (E.  S.  1079. 
Acts  1885,  p.  226.     In  force  July  18,  1885.) 

It  is  the  duty  of  the  company  to  keep  the  fence  in  repair,  and 
it  is  bound  to  take  notice  of  the  need  of  such  repairs,  38  O.  St. 
410;  40  O.  St.  175 ;  43  O.  St.  270  (i  N.  E.  R.  324;  54  Am.  Rep. 
805). 

Sec.  394.   QteAea  at  farm  crossings. 

All  gates  and  bars  at  farm  crossings,  shall,  in  the 
absence  of  a  contract  or  agreement  to  the  contrary, 
be  constructed  and  maintained  and  kept  closed  by 
the  owner  of  such  farm  crossing.  (E.  S.  108 1.  Acts 
1885,  p.  227.     In  force  July  18,  1885.) 

See  E.  S.,  §§  1073-1076  (Acts  1885,  p.  148),  as  to  how  land- 
owners may  construct  private  crossings  over  a  railroad.  This 
section  is  constitutional,  112  Ind.  69  (13  N.  E.  R.  263);  and  it  ap- 
plies to  all  farm  crossings,  whether  created  before  or  after  its  pas- 
sage, and  relieves  the  railroad  from  any  liability  for  injury  to 
stock  at  farm  crossings  without  negligence  on  its  part,  112  Ind. 
69  (13  N.  E.  R.  263);  112  Ind.  47  (13  N.  E.  R.  269);  19  N.  E.  R. 
615..  See,  generally,  on  subject  of  liability  for  killing  stock  at 
farm  crossings,  102  Ind.  596(2  N.  E.  R.  337-344,  «^/^  fully  dis- 
cussing the  subject).  The  company  is  under  no  obBgfati'on  fo  keep 
the  gates  in  repair,  114  Ind.  447  (17  N.  E.  R.  ro^).  Fornterly  it 
was  held  that  cattle  guards  and  pits  must  be  pdt  in  at  farm  cross- 
ings i)y  the  company,  81  Ind.  526;  but  it  is  held  that  the  com- 
pany is  under  no  obligation  to  construct  them  under  this  section, 
112  Ind.  47  (13  N.  E.  R.  269) ;  but  under  the  Ohio  statute  it  was 
held  that  the  company  must  erect  cattle  gfuards  at  the  crossing  of 
a'private  road  which  connected  with  the  highway,  39  O.  St.  327. 


CHAPTER  XII. 

HUSBAND  AND  WIFE. 

Sec.  396.    DiYorce— Rights  to  realty. 

A  DIVORCE  granted  for  misconduct  of  the  husband 
shall  entitle  the  wife  to  the  same  rights,  so  far  as  her 
real  estate  is  concerned,  that  she  would  have  been 
entitled  to  by  his  death. 

A  divorce  decreed  on  account  of  the  misconduct 
of  the  wife  shall  entitle  the  husband  to  the  same 
rights,  so  far  as  his  real  estate  is  concerned,  as  he 
would  have  been  entitled  to  by  her  death.  (R.  S. 
1043,  1044.     In  force  March  10,  1873.) 

All  questions  as  to  property  rights  are  to  be  deemed  settled 
by  a  decree  of  divorce,  93  Ind.  255.  Where  the  divorce  is  on  ac- 
count of  the  wrong  of  the  husband,  the  wife  holds  her  interest  in 
the  land,  44  O.  St.  645  (11  N.  E.  Rep.  1 18).  Prior  contracts  affect- 
ing lands  of  the  wife  are  not  affected  by  divorce,  30  Ind.  362.  A 
divorced  husband  cannot  enforce  a  trust  in  his  wife's  land  for 
funds  paid  out  by  him  in  its  purchase  or  improvement,  93  Ind. 
179;  nor  obtain  a  revocation  of  a  settlement  of  property  upon 
her,  107  Ind.  400  (8  N.  E.  Rep.  238).  The  separate  property  of 
the  wife  in  the  nature  of  "a  charge  upon  land  for  life  support  is 
not  affected  by  a  decree  for  a  divorce,  89  Ind.  35.  A  divorce 
severs  the  common-law  unity  of  husband  and  wife,  and  an  estate 
by  entirety  becomes  an  estate  in  common,  58  Ind.  426.  A  court 
decreeing  a  divorce  in  one  county  cannot  decree  that  land  situ- 
ated in  another  shall  be  alimony,  26  Ind.  406.  In  Illinois  it  is 
held  that  a  decree  of  divorce  severs  the  wife's  right  to  the  home- 
stead, 114  111.  375  (2  N.  E.  Rep.  160);  and  that  the  real  estate  of 
the  husband  cannot  be  given  to  the  wife  as  alimony,  114  III.  586 

(3  N.  E.  Rep.  271).     In  New  York,  it  is  held  that  in  the  disposi- 

(380) 
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tion  of  real  estate  between  divorced  husband  and  wife,  who  were 
divorced  in  another  State,  the  courts  of  that  will  be  bound  by 
efifect  given  to  decrees  of  divorce  by  the  law  of  the  State  where 
the  divorce  was  granted,  23  N.  E.  Rep.  881.  A  divorce  granted 
to  one  dissolves  the  marriage  as  to  both.  Rev.  Stat.,  §  1048. 

Sec.  306.    Wife's  inchoate  interest—Nature  and  ex- 
tent of. 

The  present  interest  which  a  wife  has  in  the  lands  of  her  hus-  • 
band  while  he  lives  and  holds  the  title  thereto  is  a  mere  expect- 
ancy, 115  111.  212  (3  N.  E.  Rep,  479);  and  is  not  such  an  inter- 
est  as  can  be  conveyed  by  itself,  93  Ind.  38;  81  Ind.  596.  It  is, 
nevertheless,  a  substantial  and  real  interest,  and  its  relinquish- 
ment by  the  wife,  in  a  deed  joining  with  her  husband,  is  a  suffi- 
cient consideration  to  support  a  conveyance  of  land  to  her,  32 
O.  St.  321  ;  85  Ind.  498;  21  Ind.  398.  It  is  subordinate  to  a  ven- 
dor's lien  for  purchase-money,  68  Ind.  373 ;  and  to  the  hus- 
band's mortgage  for  purchase-money,  but  the  court  may  fix  a  time 
in  which  she  may  redeem,  82  Ind.  339:  See  32  Ind.  510.  It  has 
been  held  that  a  wife  has  no  inchoate  interest  in  land  to  which 
the  husband  had  only  an  unrecorded  deed,  which  he  subsequently 
surrendered  to  the  grantor  for  destruction,  60  Ind.  184.  No 
authority  is  cited,  and  the  decision  is  in  conflict  with  the  well- 
settled  principle  that,  where  the  title  to  land  is  once  vested,  it  can- 
not be  divested  by  a  redelivery  or  destruction  of  the  deed,  5 
Blkf.  186;  8  Blkf.  320;  35  O.  St.  126;  10  Ind.  194;  82  Ind.  320. 
It  is  held  that  a  widow  will  hoid  under  an  unrecorded  deed  to  her 
husband  against  all  who  had  notice  of  such  deed,  42  Ind.  92  ; 
and  that  the  destruction  of  an  unrecorded  deed  to  the  husband 
with  his  consent  does  not  divest  the  wife  of  her  inchoate  rights, 
•47  Ind.  376  (17  Am.  Rep.  699).  Such  right  is  not  barred  by  her 
joining  in  a  fraudulent  conveyance  which  is  subsequently  set 
aside,  8  Bush  (Ky.)  28  ;  6  Bush  82  ;  nor  by  the  enforcement  of 
the  specific  performance  of  the  husband's  contract  to  sell  and 
convey,  to  which  she  assented,  66  Ind.  160.  If  the  mortgagee 
consent  to  such  a  change  of  the  indebtedness  or  of  the  parties 
thereto  as  affects  the  liability  of  the  mortgagor,  without  the 
consent  of  the  wife  who  joined  in  the  mortgage,  her  inchoate 
right  is  released,  117  Ind.  63  (18  N.  E.  Rep.  603).     Wife  cannot 
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assert  an  interest  in  land  which  the  husband  had,  before  their 
marriage,  conveyed  to  the  children  of  his  former  wife,  84  Ky.  519 
(2  S.  W.  Rep.  158;  4  Am.  St.  Rep.  210) ;  unless  such  conveyance 
was  procured  by  fraud,  8  Bush  201.  Where  the  wife's  interest  is 
simply  dower,  it  is  assignable  uppn  the  death  of  the  husband,  12 
Ind.  37  (74.  Am.  Dec.  200). 

Sec.  397.   Wife's  inchoate  interest  upon  judicial  sale 
of  husband's  land. 

In  all  cases  of  judicial  sales  of  reai  property  in 
which  any  married  woman  has  an  inchoate  interest 
by  virtue  of  her  marriage,  where  the  inchoate  inter- 
est is  not  directed  by  the  judgment  to  be  sold  or 
barred  by  virtue  of  such  sale,  such  interest  shall  be- 
come absolute  and  vest  in  the  wife  in  the  same  man- 
ner and  to  the  same  extent  as  such  inchoate  interest 
of  a  married  woman  now  becomes  absolute  upon  the 
death  of  the  husband,  whenever,  by  virtue  of  said  sale, 
the  legal  title  of  the  husband  in  and  to  such  real 
property  shall  become  absolute  and  vested  in  the 
purchaser  thereof,  his  heirs  or  assigns,  subject  to  the 
provisions  of  this  Act,  and  not  otherwise.  When 
such  inchoate  right  shall  become  vested  under  the 
provisions  of.  this  Act,  such  wife  shall  have  the  right 
to  the  immediate  possession  thereof;  and  may  have 
partition,  upon  agreement  with  the  purchaser,  his  heirs 
or  assigns,  or  upon  demand,  without  the  payment  o^ 
rent,  have  the  same  set  off  to  her. 

The  provisions  of  this  Act  shall  not  apply  to  sales 
of  real  estate  upon  judgments  rendered  prior  to  the 
taking  effect  of  this  Act;  nor  to  any  sale  of  real  prop- 
erty of  the  value  of  twenty  thousand  dollars  and  over; 
nor  to  the  sale  of  such  real  property  of  the  aggregate 
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value  of  twenty  thousand  dollars  and  over, — except 
to  so  much  of  such  real  property  as  shall  not  exceed 
in  value  the  sum  of  twenty  Uiousand  dollars.  (R.  S. 
2508,  2509.    In  force  Aug.  24,  1875.) 

This  statute  does  not  apply  to  sales  made  upon  a  decree  of 
foreclosure  of  a  mortgage  executed  before  its  passage,  87  Ind. 
124,  19S;  85  Ind.  198;  84  Ind.  i ;  83  Ind.  498;  82  Ind.  544;  81 
Ind.  228;  nor  to  sales  made  prior  to  Aug.  14,  1875,  82  Ind.  365. 
It  applies  to  lands  to  which  the  husband  held  only  an  equitable 
title,  94  Ind.  113  ;  86  Ind.  2.  Under  this  statute  the  wife  takes 
as  a  purchaser,  98  Ind.  430, 435. 

Sec.  398.    Vesting   of  wife's   interest   upon  judicial 
sales. 

Where  land  of  the  husband  was  sold  on  execution  prior  to  the 
abolishment  of  dower,  and  his  death  occurred  afterwards,  the  wife 
took  no  interest  as  against  the  purchaser,  51  Ind.  423.  Under 
our  present  statute,  the  purchaser  at  a  sherifT's  sale  can  acquire 
title  to  only  two-thirds  of  the  husband's  land  as  against  his  wife, 
109  Ind.  165  (9  N.  E.  Rep.  910);  104  Ind.  185  (3  N.  E.  R.  855). 
A  sale  on  a  decree  of  foreclosure,  to  which  the  wife  was  not  a 
party,  converts  her  inchoate  interest  into  a  vested  title,  which  is 
valid  for  every  purpose,  417  Ind.  255  (19  N.  E.  Rep.  336);  no 
Ind.  515  (11  N.  E.  Rep.  466);  102  Ind.  574  (i  N.  E.  Rep.  44) ; 
88  Ind.  209  ;  73  Ind.  137 ;  66  Ind.  506;  and  the  death  of  the  wife 
immediately  after  the  sale  does  not  prevent  its  vesting  in  her,  80 
Ind.  485  ;  nor  does  the  fact  that  she  has  no  children,  84  Ind.  520. 
Upon  a  foreclosure  sale,  to  which  the  wife  is  a  party,  she  has  the. 
right  to  have  the  two-thirds  sold  before  selling  the  one-third  which 
might  vest  in  her,  102  Ind.  572  (i  N.  E.  Rep.  44) ;  3  N.  E.  R. 
167 ;  94  Ind.  63 ;  93  Ind.  38 ;  92  Ind.  186;  89  Ind.  440 ;  79  Ind.  568. 
When  the  wife's  interest  vests  she  becomes  a  tenant  in  common 
with  the  owner  of  the  two-thirds,  107  Ind.  417  (8  N.  E.  Rep.  280); 
103  Ind.  404  (2  N.  E.  Rep.  950).  The  fact  that  a  wife  has  joined 
her  husband  in  the  execution  of  a  fraudulent  conveyance,  which 
has  been  set  aside,  does  not  prevent  the  wife  from  asserting  her 
right  to  her  inchoate  interest  upon  sale  of  the  land,  113  Ind.  416 
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(i6N,  E.  Rep.  391);  89  Ind.  223.  An  assignment  for  the  bene- 
fit of  creditors  by  the  husband  does  not  prevent  wife's  interest 
from  vesting  upon  a  sale  by  the  assignee ;  and  if  she  dies  with- 
out issue  before  the  husband  her  interest  descends  to  him,  113 
Ind.  383  (14  N.  E.  Rep.  708-720);  97  Ind.  460;  85  Ind.  129; 
such  assignment  and  sale  by  assignee  is  a  judicial  sale,  78  Ind. 
563  ;  73  Ind.  138 ;  and  so  is  a  conveyance  by  the  court  in  a  bank- 
ruptcy proceeding,  75  Ind.  502 ;  68  Ind.  64.  A  decree  for  the 
specific  performance  of  a  husband's  contract  for  the  sale  of  land 
and  a  conveyance  by  a  commissioner  is  not  a  judicial  sale,  and 
neither  vests  nor  divests  the  wife's  inchoate  interest,  88  Ind.  142. 
When  the  sheriff's  deed  is  executed  to  the  purchaser,  the  vested 
title  in  the  wife  relates  back  to  the  day  of  the  judicial  sale,  83 
Ind.  I  ;  and  during  the  year  for  redemption  the  wife  may  convey 
her  interest,  90  Ind.  414 ;  or  after,  80  Ind.  288. 

Sec.  309.    Price  of  land  on  execution  sale. 

No  real  property  in  which  any  married  woman 
holds  such  inchoate  interest  as  is  provided  for  in 
this  Act,  liable  to  be  sold  with  benefit  of  appraisement 
laws  of  the  State,  shall  be  sold  on  any  execution  or 
order  of  sale  issued  out  of  any  Court  for  less  than 
four-ninths  of  the  appraised  cash  value  thereof,  ex- 
clusive of  liens  and  incumbrances.  (R.  S.  251 1.  In 
force  Aug.  24,  1875.) 

Sec.  400.    Oonveyance  by  in£etnt  wife  over  eighteen. 

Any  married  woman  over  the  age  of  eighteen 
years,  and  under  the  age  of  twenty-one  years,  may 
convey  her  right  in  and  to  any  lands  of  her  husband, 
sold  and  conveyed  by  him,  by  executing,  and  ac- 
knowledging the  execution  of  such  conveyance,  if 
the  father  (or  if  there  be  no  father,  then  the  mother) 
of  such  married  woman,  shall  declare,  before  the 
officer  taking  such  acknowledgment,  that  he  or  she 
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believes  that  such  conveyance  is  for  the  benefit  of 
!  such  married  woman,  and  that  it  would  be  prejudi- 

cial to  her  and  her  husband  to  be  prevented  from 
disposing  of  the  lands  thus  conveyed ;  which  declara- 
tion,  with  the  name  of  such  father  or  mother,  shall 
be  inserted  as  a  part  of  the  certificate  of  the  officer 
taking  such  acknowledgment  (R.  S.  2939.  In 
force  May  6,  1853.) 

Any  married  woman  over  the  age  of  eighteen 
years  and  under  the  age  of  twenty-one  years,  who 
has  neither  father  or  mother  living,  may  join  with  her 
husband  in  the  conveyance  of  any  real  estate  be- 
longing to  the  latter,  with  the  consert  of  the  Judge 
of  the  Circuit  Court  of  the  Judicial  Circuit  where 
such  husband  and  wife  reside. 

Such  Judge  is  empowered  to  give  his  assent  to 
such  conveyance,  if  he  shall  be  of  the  opinion  that 
it  will  be  for  the  benefit  of  such  married  woman, 
and  that  it  would  be  prejudicial  to  her  and  her  hus-' 
band  to  be  prevented  from  disposing  of  the  lands 
thus  conveyed;  which  assent  shall  be  indorsed  on 
such  conveyance,  and  signed  by  such  Judge;  and 
any  conveyance  so  certified  shall  be  as  valid  to  all 
intents  as  if  such  married  woman  were  of  full  age. 

Such  Judge  shall  have  power,  in  his  discretion,  to 
examine  witnesses  as  to  the  propriety  or  necessity  of 
making  such  conveyance ;  and,  for  his  services  under 
this  Act,  he  shall  be  allowed  the  same  fees  as  are  paid 
to  Justices  of  the  Peace  for  similar  services,  to  be 
paid  by  the  grantors.     (R.  S.  2940,  2941,  2942.     In  j 

force  March  5,  1 86 1 . ) 
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Under  this  statute  the  infant  wife  may  make  a  valid  convey- 
ance if  her  father  or  mother  or  the  circuit  judge  give  consent,  as 
provided  in  the  above  sections,  90  Ind.  183.  Before  the  enact- 
ment of  this  statute  the  deed  of  an  infant  feme  covert  could  be 
disaffirmed  by  her  on  arriving  at  age  or  when  her  coverture 
ceased,  93  Ind.  426;  86  Ind.  577  ;  86  Ind.  91  (44  Am.  Rep.  263, 
and  ndte^\  but  she  could  not  disaffirm  a  deed  which  she  had 
signed  before  and  delivered  after  she  became  of  age,  99  Ind.  475. 

Sec.  401.     Oonveyance  by  infant  wife  of  an  adult 
husband. 

Any  married  woman  under  the  age  of  twenty-one 
years,  whose  husband  is  of  the  age  of  twenty-one 
years,  may  join  with  her  husband  in  any  instrument 
for  the  conveyance  of  the  real  estate  of  such  husband, 
under  such  regulations  as  are  prescribed  by  law  in 
such  cases  for  married-  women  of  the  age  of  twenty- 
one  years ;  and  such  conveyance  of  such  infant  mar- 
ried woman  shall,  in  all  respects,  be  as  valid  as  if  she 
were  of  full  age.   ( R.  S.  2943.    In  force  April  1 3, 1 866.) 

Prior  to  the  enactment  of  this  section,  the  conveyance  by  an 
infant  wife,  joining  with  her  husband,  of  her  inchoate  interest  was 
voidable,  93  Ind.  425.  Except  as  provided  by  statute,  an  infant 
wife  is  neither  bound  nor  estopped  by  her  conveyances,  93 
Ind.  188;  and  as  to  infants  the  doctrine  of  estoppel  is  alwa3rs 
'*  sparingly  and  guardedly  applied,"  96  Ind.  4.  An  infant  wife 
joining  with  her  husband  in  a  mortgage  of  land  is  bound,  unless 
she  can  show  either  that  the  land  was  her  separate  property  or 
that  her  husband  was  a  minor,  93  Ind.  71. 

Sec.  402.    Oonveyances  by  and  between  husband  and 
wife. 

A  direct  conveyance  of  real  estate  from  husband  to  wife  in 
discharge  of  an  honest  indebtedness  to  her  will  be  sustained,  76 
Ind.  196;  54  Ind.  578;  41  Ind.  339;  or  if  made  as  a  reasonable 
gift,  35  Ind.  181  (9  Am.  Rep.  679);  25  Ind.  229.    Such  convey- 
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ances  are  upheld  in  equity  when  void  at  law,  26  Ind.  401 ;  23  Ind. 
288;  39  Ind.  529;  30  Ind.  8;  81  Ky.  58;  34  O.  St.  610.  A  hus- 
band's deed  to  the  wife,  she  not  joining,  of  land  held  by  them  by 
entireties,  is  valid,  118  Ind.  34  (20  N.  E.  Rep.  539;  10  Am.  St. 
Rep.  94).  A  deed  from  a  wife  to  her  husband  is  absolutely  void, 
81  Ky.  58 ;  44  Ind.  275  ;  and  where  the  wife,  before  marriage, 
executed  a  mortgage  to  the  husband,  it  becomes  discharged  by 
the  marriage,  49  Ind.  236.  Where  the  husband,  to  whom  a  deed 
has  been  executed,  without  inserting  his  Christian  name,  fills  the 
blank  with  his  wife's  Christian  name,  no  title  passes  to  her,  5  Ind. 
267. 

Sec.  403.    Marriage  settlements. 

An  agreement,  made  before  marriage,  that  neither  husband 
nor  wife  should  share  in  the  other's  estate,  is  valid,  118  111.  374  (7 
N.  E.  Rep.  680;  59  Am.  Rep.  374)  ;  and  so  is  an  antenuptial  con- 
tract that  if  either  dies  without  issue  by  the  other,  the  whole  of 
the  estate  shall  belong  to  the  survivor,  107  N.  Y.  185  (13  N.  E. 
Rep.  754).  Such  contracts  must  be  in  writing,  99  Ind.  5  ;  27  O. 
St.  121 ;  9  Cent.  L.  J.  223;  56  Ind.  538  (26  Am.  Rep.  40);  but  if 
sirch  an  agreement  be  in  parol  and  be  executed  by  making  a  convey- 
ance after  marriage,  it  is  valid  as  against  creditors  of  the  husband, 
2  Duv.  (Ky.)  358.  Marriage  is  a  good  consideration  for  a  settle- 
ment of  property  upon  the  wife,  79  Ky.  517  ;  86  Ky.  1 14  (5  S.  W. 
Rep.  361) ;  and  so  is  personal  property  delivered  to  the  husband, 
2  Bush  536.  An  antenuptial  contract  made  in  Germany,  according 
to  the  laws  of  that  country,  to  the  effect  that  all  property  should 
belong  to  the  wife,  was  held  valid,  4  O.  St  241  (62  Am.  Dec.  281). 
A  reasonable  antenuptial  provision  will  bar  a  wife's  right  of  dower, 
14  Ohio  610.  Postnuptial  settlements  are  usually  nothing  more 
than  gifts,  93  Ind.  183  ;  and  must  be  in  writing  signed  by  both 
parties,  if  both  are  to  be  bound,  63  Ind.  93. 

MARRIED  WOMAN. 

Sec.  404.    Rights  at  common  law. 

Before  the  enactment  of  any  statutes  on  the  subject,  the  wife 
was  not  capable  of  holding  real  estate  independent  of  her  hus- 
band, because  of  the  legal  identity  of  the  two  being  made  one, 
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Tiedeman  on  Real  Prop.,  §  90 ;  i  Parsons  on  Con.  339,  365-367. 
She  was  incapable  of  binding  herself  by  any  executory  contract, 

91  Ind.  385  (46  Am.  Rep.  607).  If  she,  at  the  time  of  her  mar- 
riage, was  the  owner  of  land,  the  husband  became  possessed  of  an 
estate  during  their  joint  lives,  which  he  could  convey,  3  Ind.  203; 
14  Ind.  176.  See  i  Wash.  Real  Prop.  338-341  ;  i  Bl.  Com.  442; 
I  Kent  Com.  129;  10  Cent.  Law  J.  381.  It  was  held  that  the 
statutes  of  1852  were  not  intended  to  destroy  the  community  of 
interest  between  husband  and  wife,  10  Ind.  195.  Before  the  en- 
actment of  any  statutes  removing  the  disability  of  married  woman, 
it  was  held  that  she  might  deal  with  her  separate  property  to  the 
extent  of  charging  it  with  the  payment  for  those  things  which 
would  result  in  its  betterment  or  protection,  54  Ind.  113  ;  31  Ind. 

92  (99  Am.  Dec.  587).  Her  tenant  could  not  surrender  to  her 
husband,  43  Ind.  333. 

Sec.  405.    Powers  in  respect  to  realty. 

Prior  to  the  married  woman's  act  of  1881,  a  married  woman  had 
no  power  to  make  an  executory  contract  for  the  sale  and  convey- 
ance of  her  real  estate,  83  Ind.  562.  Under  the  act  of  May  31, 
1852,  I  Rev.  Stat.  1876,  p.  550,  a  wife  could  mortgage  her  land'to 
secure  her  husband's  debt,  60  Ind.  546;  25  Ind.  134  ;  or  any  debt. 
29  Ind.  347 ;  but  not  to  secure  her  own  debt  unless  the  mortgage 
contained  an  express  promise  to  pay  the  debt,  47  Ind.  299.  Be- 
fore the  act  of  1879,  she  could  not  be  a  member  of  a  draining  as- 
sociation, 72  Ind.  459 ;  nor  bind  herself  by  a  contract  for  the  sale 
of  land,  73  Ind.  344  ;  the  statutes  not  having  yet  changed  the  com- 
mon-law rule.  29  Ind.  260  (95  Am.  Dec.  636).  She  could  not 
charge  her  estate  with  the  payment  of  an  attorney  fee  for  defend- 
ing or  procuring  title  to  land,  79  Ind.  259,  224;  50  Ind.  456;  but 
when  joined  with  her  husband  in  a  conveyance  of  any  kind  she 
could  incumber  her  real  estate  almost  without  limit,  1 1 5  Ind.  229 
(18  N.  E.  Rep.  26)  ;  III  Ind.  74(12  N.  E.  Rep.  121 ;  60  Am.  Rep. 
677);  106  Ind.  332(6  N.  E.  Rep.  833);  94  Ind.  482.  Prior  to  the 
act  of  1 88 1,  she  was  not  liable  on  a  contract  for  the  purchase  of 
real  estate  made  jointly  with  her  husband,  92  Ind.  262,  overruling 
60  Ind.  548.  A  married  woman  may  make  a  valid  devise  of  her 
real  property.  Rev.  Stat.,  §§  2557,  2558;  dedicate  her  real  estate 
to  public  use  without  the  execution  of  a  deed,  loi  Ind.  219  ;  ere- 
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ate  a  mechanic's  lien  like  any  other  person,  82  Ind.  87  ;  make  a 
lease  by  parol  for  three  years,  82  Ind.  129;  be  bound  by  a  decree 
in  court  same  as  ^feme  sole^  1 17  Ind.  526  (20  N.  E.  Rep.  438) ;  or 
render  herself  liable  for  tort  in  the  use  of  her  separate  real  estate, 
103  Ind.  328  (2  N.  E.  Rep.  793).  An  executory  contract  of  the 
wife  to  support  her  husband  in  consideration  of  a  conveyance  of 
land  to  her  is  void,  119  Ind.  138  (21  N.  E.  Rep.  468);  so  is  a  con- 
veyance of  land  by  her  to  him,  102  Ind.  183.  The  husband  has 
no  insurable  interest  in  the  wife's  separate  realty,  120  Ind.  554  (22 
N.  E.  Rep.  428) ;  and  a  city  cannot  annex  the  land  of  the  wife 
which  has  been  platted  by  the  husband  without  her  consent,  112 
Ind.  344  (14  N.  E.  Rep.  551).  A  vendor  who  supposed  that  the 
woman  to  whom  he  sold  realty,  and  of  whom  he  took  notes  and 
mortgage  to  secure  purchase-money,  was  di  feme  sole^  was  held  to 
be  entitled  to  a  vendor's  lien,  but  that  such  lien  was  not  assign* 
able,  41  O.  St.  363. 

Sec.  406.    Disabilities  removed. 

All  the  legal  disabilities  of  married  women  to  make 
contracts  are  hereby  abolished,  except  as  herein  oth- 
erwise provided.  (R.  S.  5115.  In  force  Sept.  19, 
1881.) 

Coverture  is  no  longer  a  legal  disability  in  Indiana,  except  in 
cases  made  so  by  the  statute,  1 10  Ind.  197  (10  N.  E.  Rep.  299) ; 
105  Ind.  410  (5  N.  E.  Rep.  718) ;  and  when  it  is  a  defense,  it  is 
personal,  and  not  available  to  the  grantee  of  the  married  woman, 
no  Ind.  117  (10  N.  E.  Rep,  647);  iii  Ind.  347  (12  N.  E.  Rep. 
715);  no  Ind.  797  (n  N.  E.  Rep.  792);  but  may  be  to  her  heirs, 
116  Ind.  408  (19  N.  E.  Rep.  193);  see  24  N.  E.  R.  580.  A  mar- 
ried woman  may  become  a  partner  in  a  business  firm,  121  Ind.  323 
(22  N.  E.  R.  250).  She  cannot  in  Ohio,  44  O.  St.  192  (5  N.  E. 
Rep.  654-659,  note) ;  nor  at  common  law,  nor  under  a  statute  sim- 
ply authorizing  her  to  do  business  on  her  separate  account,  91 
Ind.  387 ;  140  Mass.  521  (5  N.  E.  Rep.  480) ;  105  Ind.  410  (5  N.  E. 
Rep.  718).  She  may  sue  her  husband  for  possession  of  her  sepa- 
rate real  estate,  118  Ind.  521  (21  N.  E.  Rep.  290;  10  Am.  St.  Rep. 
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i6i).    This  statute  does  not  destroy  tenancies  by  entirety,  90  Ind. 
222  (46  Am.  Rep.  210). 

Sec.  407.    Maxried  woman's  mortgage— Suretyship. 

A  married  woman  shall  not  enter  into  any  contract 
of  suretyship,  whether  as  indorser,  guarantor,  or  in 
any  other  manner;  and  such  contract,  as  to  her,  shall 
be  void.     (R.  S.  51 19.     In  force  Sept.  19,  1881.) 

Under  the  act  of  1879,  a  married  woman  had  the  right  to  se- 
cure her  husband's  debt  by  a  mortgage  upon  her  real  estate,  which 
she  had  acquired  in  any  manner  except  by  "descent,  device  or 
gift,"  Acts  1879,  PP-  160,  161 ;    III  Ind.  494  (13  N.  E.  Rep.  36). 
Under  Rev.  Stat.,  §  2484,  she  and  her  husband  could  not  mort- 
gage real  estate  which  she  had  acquired  by  a  former  marriage,  un- 
less there  were  no  children  living  by  a  former  marriage,  108  Ind. 
74  (9  N.  E.  Rep.  153) ;  106  Ind.  404  (7  N.  E.  Rep.  3).     Where 
land  acquired  by  descent,  devise  or  gift  has  been  exchanged  for 
other  land,  the  latter  cannot  be  said  to  be  derived  by  descent,  de- 
vise or  gift,  106  Ind.  341  (6  N.  E.  Rep.  909).    The  above  section 
51 19  is  to  be  construed  liberally  in  favor  of  the  wife ;  and  a  mort- 
gage, on  land  held  jointly,  to  secure  the  husband's  debt  is  void,  120 
Ind.  568  (22  N.  E.  Rep.  770).  She  is  prohibited  from  making  any 
contract  of  suretyship,  and  cannot  bind  her  real  property  by  such 
contract, 99  Ind.  216;   loi  Ind.  102;  I02lnd.205;  106  Ind.  223(6 
N.  E.  Rep.  343)  ;  103  Ind.  71  (2  N.  E.  Rep.  283).   Real  estate  held 
by  husband  and  wife  as  tenants  by  the  entirety  cannot  be  pledged 
to  secure  the  husband's  debt,  114  Ind.  161  (16  N.  E.  Rep.  174); 
112  Ind.  430  (14  N.  E.  Rep.  249);    iii  Ind.  347  (12  N.  E.  Rep. 
715);  loi  Ind.  106,  187.     The  wife  is  surety  to  the  extent  that 
the  consideration  of  the  mortgage  goes  to  some  person  other  than 
herself,  or  discharges  a  debt  for  which  she  is  not  liable,  102  Ind. 
56  ( I  N.  E.  Rep.  544).     She  cannot  bind  her  estate  by  becoming 
replevin  bail,  113  Ind.  256  (15  N.  E.  Rep.  270);  79  Ind.  266;  but 
she  can  mortgage  her  realty  to  secure  her  own  debt,  108  Ind.  436 
(9   N.  E.  Rep.  413);  even   though   her  husband  gives  his  note, 
therefor,  107  Ind.  555  (8  N.  E.  Rep.  689);  and  joining  with  her 
husband  in  a  mortgage  of  his  land  to  secure  his  debt  is  not  a  con- 
tract of  suretyship,  117  Ind.  64  (18  N.  E.  Rep.  604);  114  Ind. 
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424(16  N.  E.  Rep.  818).  A  mortgage  executed  in  Ohio  on  land 
in  Indiana  by  a  married  woman  to  secure  her  husband's  debt  is 
void,  1 1 1  Ind.  453  (12  N.  E.  Rep.  303).  A  husband  and  wife  may 
make  a  valid  mortgage  on  real  estate  held  by  entireties  for  the 
benefit  of  the  common  estate,  107  Ind.  394(8  N.  E.  Rep.  231). 
One  who  takes  a  mortgage  from  a  married  woman  to  secure  the 
debt  of  her  husband  is  estopped,  in  a  suit  by  her  to  cancel  the 
mortgage,  from  proving  that  her  title  is  fraudulent  for  any  pur- 
pose, 102  Ind.  206.  The  husband  can  in  no  case  plead  the  wife's 
suretyship,  116  Ind.  408  (19  N.  E.  Rep.  193). 

Sec.  408.    Power  of  wife  to  hold  property  and  contract 
—Estoppel  in  pais. 

A  married  woman  may  take,  acquire,  and  hold 
property,  real  or  personal,  by  conveyajice,  gift,  devise, 
or  descent,  or  by  purchase  with  her  separate  means  or 
money ;  and  the  same,  together  with  all  the  rents,  is- 
sues, income,  and  profits  thereof,  shall  be  and  remain 
her  own  separate  property,  and  under  her  own  con- 
trol, the  same  as  if  she  were  unmarried.  And  she 
may,  in  her  own  name,  as  if  she  were  unmarried,  at 
any  time  during  coverture,  sell,  barter,  exchange,  and 
convey  her  personal  property ;  and  she  may  also,  in 
like  manner,  make  any  contracts  with  reference  to  the 
same ;  but  she  shall  not  enter  into  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real  estate, 
nor  shall  she  convey  or  mortgage  the  same,  unless  her 
husband  join  in  such  contract,  conveyance,  or  mort- 
gage: Provided,  however y  That  she  shall  be  bound  by 
an  estoppel  in  pais,  like  any  other  person.  (R.  S. 
51 17.    In  force  Sept.  19,  1881.) 

This  statute  does  not  prevent  a  judgment  against  a  feme 
covert  from  becoming  a  lien  on  her  separate  real  estate,  nor  its 
sale  on  execution,  88  Ind.  283. 
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Sec.  409.    Estoppel  in  pais. 

Prior  to  the  statute  of  1881,  a  married  woman  could  not  estop 
herself  from  asserting  title  to  real  estate  by  any  kind  of  conduct, 
83  Ind.  562  ;  59  Ind.  143;  39  Ind.  95.  Her  void  deed  or  mortgage 
did  not  then,  and  does  not  now,  estop  her  in  any  manner  what- 
ever, 100  Ind.  558;  38  Ind.  512,  521 ;  117  Ind.  9  (19  N.  E.  Rep. 
532  ;  10  Am.  St.  Rep.  17,  iiotey,  and  an  instrument  or  contract  which 
she  has  no  power  to  make  does  not  create  any  equity  in  favor  of 
any  one,  1 1 1  Ind.  504  (13  N.  E.  Rep.  42) ;  39  Ind.  95.  The  statute 
of  1 88 1  does  not  change  this  rule,  nor  give  her  any  power  to  cre- 
ate any  estoppel  except  in  pais^  Rev.  Stat.,  §  51 17.  The  doc- 
trine of  estoppel  does  not  apply  where  everything  is  equally 
known  to  both  parties,  or  where  the  party  sought  to  be  estopped 
was  ignorant  of  the  facts  out  of  which  his  rights  arose,  or  where 
the  party  seeking  to  conclude  him  was  not  influenced  by  the  acts 
or  admissions  which  are  set  up  as  the  grounds  of  estoppel,"  3  Wash. 
Real  Prop.  74;  5  Cent.  L.  J.  152;  19  Ind.  350:35  Ind.  27;  20 
Wis.  430;  20  Pick.  193  ;  10  N.  Y.  406;  and  he  who  deals  with  a 
married  woman  is  bound  to  know  that  the  contract  proposed  is 
one  which  she  has  the  capacity  to  make,  and  the  burden  of  show- 
ing this  rests  upon  him,  102  Ind.  55  (i  N.  E.  Rep.  554) ;  106  Ind. 
406  (7  N.  E.  Rep.  195) ;  103  Ind.  213  (2  N.  E.  Rep.  565) ;  5  Cent. 
L.  J.  153;  but  if  he  be  actually  misled  by  the  acts  and  declara- 
tions of  the  feme  covert  as  to  matters  not  within  his  knowledge, 
she  will  be  estopped  to  deny  such  acts  and  declarations  on  the 
ground  of  fraud,  in  Ind.  343  (12  N.  E.  Rep.  496;  60  Am.  Rep. 
496);  108  Ind.  301  (9  N.  E.  Rep.  361).  If  a  married  woman  in- 
duce  a  mortgagee  to  accept  a  mortgage  upon  her  realty  and  part 
with  his  money  by  delivering  to  him  her  affidavit  that  the  money 
is  for  her  separate  use,  she  is  estopped  to  plead  suretyship,  114 
Ind.  296  (15  N.  E.  Rep.  454 ;  5  Am.  St.  Rep.  621) ;  see  24  N.  E. 
R.  151  ;  or  if  she  convey  her  land  to  her  husband  for  the  purpose 
of  permitting  him  to  mortgage  it  to  secure  his  debt,  this  purpose 
being  concealed  from  the  mortgagee,  119  Ind.  3  (21  N.  E.  Rep. 
450) ;  but  if  the  mortgagee  have  knowledge,  such  conveyance  does 
not  work  an  estoppel,  in  Ind.  551  (13  N.  E.  Rep.  58).  The 
doctrine  of  estoppel  cannot  be  invoked  against  a  married  woman 
who  has  simply  joined  in  a  deed  conveying  her  husband's  land, 
105  Ind.  357  (5  N.  E.  Rep.  13). 
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Sec.  410.    Separate  lands   of  wife— Incumbrance  and 
conveyance  thereof. 

No  lands  of  any  married  woman  shall  be  liable 
for  the  debts  of  her  husband ;  but  such  lands,  and 
the  profits  therefrom,  shall  be  her  separate  property, 
as  fully  as  if  she  were  unmarried:  Provided,  That 
such  wife  shall  have  no  power  to  incumber  or  convey 
such  lands,  except  by  deed  in  which  her  husband 
shall  join. 

The  joint  deed  of  the  husband  and  wife  shall  be 
sufficient  to  convey  and  pass  the  lands  of  the  wife. 

A  general  and  beneficial  power  may  be  given  to  a 
married  woman,  to  dispose  of  or  devise,  without  the 
concurrence  of  her  husband,  lands  conveyed  or  de- 
vised to  her  in  fee. 

The  separate  deed  of  the  husband  shall  convey 
no  interest  in  the  wife's  lands.  (R.  S.  2984,  2921, 
51 16,  5128.     In  force  May  6,  1853.) 

Land  purchased  with  the  money  of  the  wife  is  the  land  of  the 
wife,  21  Ind.  404  (83  Am.  Dec.  351);  and  the  crops  grown  thereon 
are  hers,  62  Ind.  598.  She  could  devise  such  land  without  her 
husband's  consent,  19  Ind.  72  ;  or  dedicate  it  to  public  use  with- 
out a  deed,  loi  Ind.  202  (Am.  Rep.  749) ;  and  it  is  subject  to  a 
vendor's  lien  for  purchase-money,  20  Ind.  54.  Priorto  thestatutes 
enlarging  the  powers  of  married  woman  in  Indiana,  she  could  not 
create  a  legal  liability  against  her  real  estate  except  by  a  convey- 
ance in  which  her  husband  joined,  67  Ind.  42;  see  Sec.  404; 
but  she  might  deal  with  its  profits  as  if  she  were  a  feme  sole,  31 
Ind.  92  (99  Am.  Dec.  587) ;  and  she  could  charge  her  land  in 
equity,  for  its  improvement,  better  enjoyment,  or  protection  at 
law,  31  Ind.  106  (99  Am.  Dec.  610);  71  Ind.  160;  23  Ind.  78 ;  19 
Ind.  117;  31  Ind.  93  (99  Am.  Dec.  587);  but  not  for  other  pur- 
poses, 31  Ind.  233.  To  create  such  a  liability  it  was  held  that  she 
must  intend  to  charge  her  separate  property,  53  Ind.  54;  51  Ind. 
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296;  43  Ind.  263;  36  Ind.  414;  and  such  liability  could  only 
be  enforced  in  equity,  21  Ind.  341.  A  married  woman  may  con- 
vey lands,  which  she  holds  in  trust  by  deed  without  her  husband 
joining  with  her,  90  Ind.  242,  243.  A  deed  by  husband  and  wife 
in  proper  form  is  not  vitiated  by  a  concluding  clause  assuming 
to  state  its  legal  effect  as  to  the  wife,  12  Ind.  jj.  Under  the  law 
in  force  in  1866,  the  contract  of  a  married  woman  to  give  her  hus- 
band one-half  of  her  land  in  consideration  that  he  would  discharge 
a  lien  upon  it  was  void,  118  Ind.  521  (21  N.  E.  Rep.  290;  10  Am. 
St.  Rep.  161).  The  deed  of  a  married  woman,  her  husband  not 
joining,  is  absolutely  void,  35  Ind.  33  ;  so  is  a  deed  made  by  hus- 
band and  wife  which  only  purports  to  convey  her  inchoate  inter- 
est, 59  Ind.  187.  Unless  the  wife's  name  be  in  the  body  of  the 
deed,  it  will  not  pass  her  interest,  7  Blkf.  410  (43  Am.  Dec.  98). 

Sec.  411.    Improvements  of  separate  property. 

Whenever  repairs  or  improvements  are  made  on 
real  property  of  the  wife  by  order  of  the  husband, 
with  her  consent  thereto,  in  writing,  delivered  to 
the  contractor  or  person  performing  the  labor  or  fur- 
nishing  the  material,  she,  alone,  shall  be  personally 
liable  for  the  labor  performed  or  the  material  fur- 
nished.    (R.  S.  5123.     In  force  Sept.  19,  1881.) 

Sec.  412.    Suits  affecting  wife's  separate  lands. 

All  suits  relative  to  such  lands  shall  be  prosecuted 
by  or  against  the  husband  and  wife  jointly;  or  if 
they  be  separated,  in  the  name  of  the  wife  alone; 
and  in  case  of  such  separate  suit,  the  husband  shall 
not  be  liable  for  costs. 

A  married  woman  may  sue  alone — 

First  When  the  action  concerns  her  separate 
property. 

Second.  When  the  action  is  between  herself  and 
her  husband ;  but  in  no  case  shall  she  be  required  to 
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sue  or  defend  by  guardian  or  next  friend,  except  she 
be  under  the  age  of  twenty-one  years.  (R.  S.  5129, 
254.     In  force  May  6,  1853.) 

The  wife  may  sue  alone  for  fraud  in  obtaining  a  conveyance  of 
her  real  estate,  94  Ind.  330;  or  for  the  possession  of  her  land 
against  her  husband,  ii8  Ind.  521  (21  N.  E.  Rep.  290 ;  10  Am.  St. 
Rep.  161).  She  is  not  compelled  to  sue  alone,  98  Ind.  80;  the 
husband  "may"  unite  with  her,  96  Ind.  204 ;  and  when  he  does  so 
the  complaint  need  only  to  show,  as  to  him,  the  marital  relation, 
without  stating  a  cause  of  action  in  his  favor,  107  Ind.  32  (  7  N. 
E.  Rep.  373). 

SALE  OF  LANDS  FOR  SUPPORT  OF  WIFE  OR  CHILDREN. 

Sec.  413.    Suit  for  support  by  wife. 

A  married  woman  may  obtain  provision  for  the  sup- 
port of  herself  and  the  infant  children  of  herself  and 
husband,  in  her  custody,  in  any  of  the  following  cases : 

First  Where  the  husband  shall  have  deserted  his 
wife,  or  his  v/ife  and  children,  without  cause,  not  leav- 
ing her  or  them  sufficient  provision  for  her  or  their 
support 

Second.  When  the  husband  shall  have  been  con- 
victed  of  a  felony  and  imprisoned  in  the  State  prison, 
not  leaving  his  wife  or  his  wife  and  children  sufficient 
provision  for  her  or  their  support. 

Third.  When  the  husband  is  an  habitual  drunk- 
ard, and  by  reason  thereof  becomes  incapacitated  or 
neglects  to  provide  for  his  family. 

Fourth.  When  a  married  man  renounces  the  mar- 
riage covenant,  or  refuses  to  live  with  his  wife  in  the 
conjugal  relation,  by  joining  himself  to  a  sect  or  de- 
nomination the  rules  and  doctrines  of  which  require  a 
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renunciation  of  the  marriage  covenant  or  forbid  a 
man  and  woman  to  dwell  and  cohabit  together  in  the 
conjugal  relation  according  to  the  true  intent  and 
meaning  of  the  institution  of  marriage.  (R.  S.  5132. 
In  force  Sept.  19,  1881.) 

The  complaint  should  allege  desertion  without  cause,  loi  Ind. 
498 ;  but  if  it  show  cruel  and  inhuman  treatment,  it  will  be  good 
after  trial  and  finding,  117  Ind.  247  (20  N.  E.  Rep.  149). 

Sec.  414.    Oomplaint  for  support. 

Such  action  shall  be  commenced  by  filing  a  com- 
plaint against  the  husband  and  such  other  persons  as 
may  be  indebted  to  him,  or  have  rights,  credits,  and 
choses  in  action  belonging  to  him  in  their  possession 
or  under  their  control,  and  causing  process  to  issue 
or  publication  to  be  made  as  in  ordinary  civil  actions. 
Such  complaint  shall  set  forth  the  marriage  of  the 
parties,  the  names  and  ages  of  the  children  living 
with  or  supported  by  the  wife,  and  at  least  one  of  the 
grounds  of  action  as  specified  in  the  preceding  sec- 
tion ;  and  it  shall  also  describe,  as  specifically  as  pos- 
sible, the  property  of  the  defendant-husband,  real  or 
personal,  in  the  State  of  Indiana,  and  allege  the  prob- 
able value  thereof  Where  the  co-defendant  or  de- 
fendants are  indebted  in  any  manner  to  the  husband, 
or  have  any  property,  rights,  credits,  or  choses  in 
action  of  the  husband  in  their  possession  or  under 
their  control,  such  fact  shall  be  stated,  and  the  prob- 
able amount  of  such  indebtedness,  or  the  value  of 
such  rights,  credits,  choses  in  action,  or  property.  The 
complaint  shall  also  state  the  circumstances  and  mode 
of  life  of  the  husband  and  wife,  and  the  sum  neces- 
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sary  for  the  support  of  the  wife  and  the  children,  if  any 
there  be.     (R.  S.  5133.     In  force  Sept  19,  1881.) 

Sec.  415.    Healing— Judgment  and  order. 

Whenever  the  process  has  been  served  or  publi- 
cation made,  as  in  civil  cases,  the  Court  shall 
hear  and  determine  said  cause;  and  if  the  facts 
stated  in  the  complaint  are  found  to  be  true,  the 
court  may  make  such  orders  and  allowances,  in  the 
nature  of  alimony,  out  of  the  husband's  estate,  as 
may  seem  just  and  equitable  and  for  the  best  in- 
terests of  such  wife  and  children;  and  the  Court 
may  also  order  the  real  or  personal  property  of  such 
husband,  or  both,  or  any  part  thereof,  to  be  sold  to 
the  highest  bidder  for  cash  or  on  time,  upon  such 
terms  and  in  such  manner  and  with  such  reasonable 
notice  of  sale  as  the  Court  may  direct ;  and  the  Court 
may  also  order  the  leasing  of  the  real  estate,  or  a 
part  thereof,  and  direct  that  the  rents  thereof  be  ap- 
plied to  such  allowances  of  alimony.  If  it  be  neces- 
sary to  effectuate  the  decrees  of  the  Court,  it  may 
also  appoint,  as  in  other  cases,  a  receiver  of  the 
estate  of  the  husband,  and  order  him  to  reduce  such 
estate  to  possession,  to  collect  his  rights,  credits,  and 
choses  in  action,  to  manage,  sell,  mortgage,  or  lease 
his  real  estate,  and  to  sell  the  personal  property; 
and  the  Court  shall  require  of  such  receiver  a  bond 
and  oath,  as  in  other  cases.  When  it  appears  that 
any  party  to  the  action  is  indebted  to  the  husband, 
or  has  rights,  credits,  choses  in  action,  or  any  prop- 
erty of  his  in  possession  or  under  control,  the  Court 
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shall  prder  such  party  to  apply  the  same  in  satisfac- 
tion of  the  judgment. 

The  Court  may,  also,,  when  such  judgment  for 
alimony  is  rendered,  authorize  the  wife,  without  the 
intervention  of  a  receiver,  to  collect  debts  due  to  the 
husband,  to  sell  his  personal  property  or  a  part 
thereof,  to  lease  or  mortgage  his  real  estate  or  a  part 
thereof,  and  apply  the  proceeds  and  rents  to  such 
judgment;  and  the  Court  shall  have  power,  on  sup- 
plemental complaint  and  notice  as  above  provided, 
to  make  further  orders  in  the  cause  or  to  modify 
former  orders.  (R.  S.  5134,  5135.  In  force  Sept.  19, 
1881.) 

Sec.  416.   Sale  of  land. 

Sales  of  real  estate  in  proceedings  under  this  Act 
shall  be  of  the  entire  fee,  and  shall  divest  the  wife's 
inchoate  right  thereto ;  and  such  sales  of  real  estate 
shall,  in  all  cases,  be  made  by  a  receiver  or  a  commis- 
sioner appointed  by  the  Court  for  that  purpose.  The 
Court  shall  have  power  to  confirm  sales,  to  order 
deeds,  and  to  require  mortgages  or  other  security,  as 
in  other  cases ;  and  the  purchaser's  title  shall  not  be 
questioned  collaterally,  if  the  Court  had  jurisdiction 
of  the  person  of  the  defendant  by  service  of  process, 
or  where  the  defendant-husband  may  have  left  the 
State  of  Indiana  or  absconded  to  parts  unknown,  by 
publication  of  notice  of  the  pendency  of  the  action  as 
in  cases  of  non-residents  of  the  State.  (R.  S.  5136. 
In  force  Sept.  19,  1881.) 
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Sec.  417.    Wife's  lands— Oonveyaace  or  incumbrance 
for  support. 

Such  Court  shall  also  have  power  and  jurisdiction 
in  such  cases,  after  notice  as  above  provided,  to  au- 
thorize a  married  woman  to  convey  or  incumber  her 
real  estate  without  her  husband  joining  in  the  deed, 
mortgage,  or  other  instrument,  and  to  dispense  with 
the  assent  of  her  husband  to  any  matter  or  contract 
where  such  assent  is  required  by  this  Act :  Provided, 
It  shall  be  made  to  appear  to  such  Court  that  such 
conveyance,  incumbrance,  or  contract  will  be  bene- 
ficial to  such  married  woman.  Such  authority  may  be 
granted  upon  the  filing  of  a  petition  setting  forth  the 
grounds  of  relief  and  describing  the  property  to  be 
sold  or  incumbered  or  the  contract  to  be  made,  with 
a  statement  of  the  terms  or  consideration  offered  or 
that  may  be  obtained. 

All  married  women  whose  husbands  are  or  may  be- 
come insane  may,  during  the  existence  of  such  insan- 
ity, by  proceeding  as  in  the  preceding  section  pro- 
vided, be  authorized  and  empowered  by  the  Court  to 
convey  or  incumber  their  separate  real  estate,  and  dis- 
pense with  the  assent  of  their  husbands  to  any  mat- 
ter or  contract  where  such  assent  is  required  by  this 
Act.    (R.  S.  5137, 5138.    In  force  Sept  19, 1881.) 


Sec.  418.    Abandoned  wife  or  children— Sale  of  hus- 
band's land  for  support. 

Whenever  it  shall  be  made  to  appear  to  the  Court 
or  Judge  having  jurisdiction  of  such  matter,  by  com- 
plaint, supported  by  satisfactory  evidence  of  a  wife,  in 
case  of  abandonment  by  her  husband,  and  of  the 


i 


400  HV6BAKD   AND    WIFE. 

Trustee  of  the  township  where  such  children  may  re- 
side, in  case  of  abandonment  by  their  parents,  or  either 
of  them,  that  such  husband  or  parents  has  or  have 
abandoned  his  wife,  or  his  or  their  wife  and  children 
or  children,  and  fails  to  provide  for  their  support,  and 
that  he  or  they  own  property,  real  or  personal,  in  this 
State,  such  Judge,  if  applied  to  in  vacation,  or  the 
Court,  if  applied  to  during  term  time,  shall  make  an 
interlocutory  order,  if  it  be  personal  property,  for  the 
sale,  by  the  party  applying,  of  the  whole,  or  enough 
thereof  to  support  such  wife,  or  wife  and  children  or 
children ;  and  if  it  be  real  estate,  that  the  rents  and 
profits  thereof  shall  be  received  and  applied,  as  above 
directed  in  case  of  the  sale  of  personal  property,  until 
the  matter  be  finally  determined. 

At  the  next  term  of  the  Court  after  such  complaint 
shall  have  been  filed,  notice,  as  in  other  cases,  of -the 
pendency  of  said  complaint  having  been  given,  the 
Court  shall  hear  and  determine  the  matters  in  said 
complaint  alleged,  and  make  such  order  therein  as 
shall  be  just  and  equitable  and  most  for  the  interest 
of  the  parties  thereto,  either  by  directing  the  sale,  if  it 
be  personal  property,  of  the  whole  or  a  part  thereof, 
or,  if  it  be  real  estate,  by  directing  the  sale  of  the 
whole  or  a  part  thereof  or  for  renting  the  same  from 
year  to  year, — ^the  proceeds  of  such  sale,  if  the  prop- 
erty be  sold,  or,  if  rented,  the  rents  and  profits,  to  be 
received  and  applied  as  above  directed  in  case  of  an 
interlocutory  order.  In  case  of  the  sale  of  real  estate, 
as  above  provided,  it  shall  be  the  duty  of  the  Court 
ordering  such  sale  to  authorize  the  person  or  persons 
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making  such  sale,  to  execute  and  deliver  to  the  pur- 
diaser  a  good  and  sufficient  deed  in  fee-simple,  con- 
veying to  such  purchaser  all  the  interest  of  the  party 
or  parties  against  whom  such  proceedings  may  be  had 
in  and  to  said  real  estate. 

The  Circuit  Courts,  and  the  Judges  thereof,  in  the 
counties  where  the  complainants  reside  or  where  the 
property  may  be  situate,  shall  have  original  jurisdic- 
tion in  all  cases  arising  under  the  foregoing  sections 
of  this  statute.  (R.  S.  5139,  5140,  5141.  In  force 
March  7, 1857.) 
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CHAPTER  XIII. 

LANDLORD   AND  TENANT. 

Sec.  410.   When  the  relation  exists. 

TO  create  the  relation  of  landlord  and  tenant,  no  particular  form 
of  words  is  necessary ;  but  it  is  indispensable  that  it  should  ap- 
pear to  have  been  the  intention  of  one  party  to  dispossess  himself 
of  the  control  of  the  premises,  and  of  the  other  to  enter  and  oc- 
cupy as  the  former  had  a  right  to  do,  19  B.  Mon.  (Ky.)  137.  There 
must  be  an  actual  occupancy  by  the  tenant,  with  the  exclusive 
right  to  possession,  98  Ind.  204.  The  relation  cannot  be  implied 
where  there  is  no  tenancy  contemplated  by  the  parties,  Id ;  7  Bush 
(Ky.)  595.  Where  the  occupation  by  a  servant  is  connected  with 
the  service,  or  is  required  by  the  employer  for  the  necessary  or 
better  performance-  of  the  service,  the  occupation  is  as  servant  and 
not  as  tenant,  80  Ind.  20  (41  Am.  Rep.  782).  A  priest  in  the 
Catholic  church  under  the  rules  and  customs  thereof  was  held  to 
fall  within  this  rule,  Id.  The  payment  and  acceptance  of,  oragree- 
ment  to  pay,  rent  raises  a  presumption  of  the  relation  of  landlord 
and  tenant,  115  Ind.  213(17  N.  E.  R.  288);  80  Ind.  366.  A  vendor 
does  not  become  a  tenant  by  merely  remaining  in  possession  of  land 
sold,  loi  N.  Y.  586  (5  N.  E.  R.  77^) ;  nor  a  vendee  by  entering  into 
possession  by  consent  of  vendor,  1 7  Ind.  509 ;  nor  does  one  who  en- 
ters without  right  thereby  become  a  tenant,  loi  Ind.  75 ;  57  Ind. 
63  ;  and  it  is  held  that  the  relation  of  landlord  and  tenant  does  not 
exist  as  to  one  holding  possession  after  judgment  in  eviction  has 
been  rendered  against  him,  i  Dana  (Ky.)  202  (25  Am.  Dec.  141);  j 
4  Ohio  213.  The  use  of  an  unimproved  bank  of  a  river  in  moor- 
ing rafts  does  not  create  the  relation,  7  Bush  (Ky.)  595.  Where  a 
widow  and  widower,  each  having  lands  and  children,  were  mar- 
ried and  their  farms  were  used  to  support  the  common  family,  the 
husband  cultivating  and  paying  taxes  on  them  and  taking  the  un- 
consumed  personal  profits,  it  was  held  that  he  was  not  the  tenant 
of  his  wife,  90  Ind.  372.     It  :s  quite  common  among  owners  of 
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farming  lands  to  let  it  to  persons  for  the  purposes  of  cultivation, 
upon  an  agreement  to  share  a  certain  portion  of  the  crops.  It  is 
often  very  difficult  to  determine  the  exact  legal  relations  of  the 
parties  under  such  agreements.  No  particular  rules  can  be  laid 
down,  but  each  case  under  the  general  rules  of  construction  must 
be  determined  for  itself.  See,  generally,  Tiedeman  on  Real  Prop., 
§201 ;  vol.  2  Sharswood  &  Budd's  Atnerican  Lead.  Cas.  on  Law  of 
Real  Prop.  2i  1-243  ;  i  Ii^d.  554 ;  5  Blk.  317.  The  parties  may  agree 
that  the  crop  shall  be  divided  "according  to  the  custom  prevailing 
among  the  farmers  of  the  neighborhood."  34lnd.34i.  See  Crops. 

Sec.  420.    Forfeiture  by  disclaimer. 

Originating  from  the  feudal  system,  the  doctrine  prevailed  at 
common  law  that  a  tenant,  by  disclaiming  his  landlord's  title  and 
asserting  any  claim  inconsistent  with  it,  forfeited  his  estate.  Such 
a  disclaimer  was  regarded  as  a  sort  of  civil  crime  or  illegal  act,  be^ 
ing  a  breach  of  that  fealty  due  from  tenants  to  their  lords  under 
the  feudal  law,  2  Bl.  Com.  267,  275.  The  relation  of  landlord  and 
tenant  in  this  country,  being  in  no  sense  feudal,  this  doctrine  of 
forfeiture  by  disclaimer  has  no  application.  "Although  such  was 
the  common  law,  it  has  not,  it  is  believed,  ever  obtained  in  this 
country,"  i  Wash.  Real  Prop.,  Bk.  i,  ch.  5,  §  1,  par.  19.  "Such 
forfeitures  by  tenants  of  particular  estates  have  become  obsolete 
in  this  country,"  4  Kent  Com.  428 ;  and  the  same  author,  in  note  (6), 
on  the  next  page,  says :  "The  extraordinary  industry  and  great 
experience  of  the  author  of  the  Abridgment  and  Digest  of  Ameri- 
can Law  (Vol.  v.,  X.,  XL)  was  not  able  to  lead  him  to  any  case 
in  our  American  courts  in  which  there  had  been  a  forfeiture  of 
the  estate  of  a  tenant  for  life  or  years,  by  reason  of  a  breach  of 
duty  as  tenant,  by  way  of  plea,  or  default  upon  record."  The 
Supreme  Court  of  Michigan  say :  "The  common-law  doctrine  of 
forfeiture,  being  founded  on  strict  feudal  principles,  is  now  be- 
lieved to  be  unjust  in  many  respects,  and  not  applicable  to  the 
present  state  of  society,  and  any  interpretation  which  creates  a 
forfeiture  is  not  to  be  favored,"  51  Mich.  485  ;  and  to  same  effect 
is  the  following  from  the  Supreme  Court  of  Wisconsin  :  "No  case 
was  referred,  to  and  we  have  not  been  able  to  find  any,  where  the 
doctrine  was  ever  adopted  in  this  country,"  15  Wis.  638.  This 
relic  of  feudalism  has  been  repeatedly  repudiated  by  jurists,  both 
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of  this  country  and  of  England,  Bouvier's  Law  Diet.,  tit.  Landl. 
and  Ten.,  §21;  Sedgwick  and  Wait  on  Trial  of  Title,  §  369; 
I  Johns.  322,326;  3  Dallas 486;  40  Me.  535  ;  Viner's  Abridgment, 
Vol.  X.,  p.  382;  Godby's  Reports,  p.  105 ;  81  Pa.  St.  114;  i  B. 
Mon.  (Ky.)  232 ;  9  N.  Y.  i ;  29  O.  St.  398 ;  Taylor  on  Landl.  and 
Ten.,  §  489;  Boone  Real  Prop.,  §  89,  c.  11  Conn.  553 ;  Sec.  773; 
and  see  Sec.  440,  on  forfeiture  for  non-payment  of  rent. 

Sec.  421.    EstoppeL 

Distinct  from  the  subject  of  the  preceding  section,  yet  much 
confused  with  it  by  the  loose  dicta  of  courts,  is  the  subject  of  es- 
toppel between  landlord  and  tenant.     The  doctrine  is  most  gener- 
ally  stated  that  a  ''tenant  cannot  dispute,"  or  is  "estopped  to 
deny"  his  landlord's  title.     In  this  general  way  it  has  been  recog- 
nized and  applied  by  our  courts  without  any  full  consideration  of 
its  origin  or  foundation,  78  Ind.  348 ;  23  Ind.  474 ;  2  Ind.  472 ;  8 
Blk.  351;  106  Ind.  87  (5  N.  E.  R.  726);  24  N.  E.  R.  121.     Strictly 
speaking,  it  may  be  said  that  whatever  the  tenant  admits  by  his 
lease  he  is  estopped  to  deny,  80  Ky.  323 ;   14  Bush  (Ky.)  97;  4 
Bush  (Ky.)  654;  108  N.  Y.  558  (15  N.  E.  R.  534)  ;  4  Dana  (Ky.) 
519 ;  6  J.  J.  M.  (Ky.)  368 ;  4  Id.  395  ;  4  T.  B.  Mon.  (Ky.)  392 ;  4 
Bibb  (Ky.)  33 ;  Tiedeman  Real  Prop.,  §  199.     But  where  the  ten- 
ant does  not  take  the  right  to  occupy  the  premises  under  any 
agreement  recognizing  the  alleged  landlord's  title,  nor  in  any  way 
accept  him  as  landlord,  there  is  no  estoppel  to  deny  his  title,  109 
N.  Y.  47  (15  N.  E.  R.  873;  4  Am.  St.  Rep.  418);  9  Dana  (Ky.) 
329.     The  general  rule  has  no  application  whatever  to  tenancies 
arising  from  operation  of  law,  29  Tenn.  218 ;  6  Baxter  (Tenn.)  46; 
I  Swan  (Tenn.)  312  ;  nor  is  it  applied  to  infants,  Bigelow  on  Es- 
toppel, 245 ;  2  Herman  on  Estoppel,  Res  adjudicata  999.    And  a 
tenant  is  not  estopped  to  show  that  the  title  of  the  landlord  be 
admitted  on  entering  under  him  has  been  extinguished  or  deter- 
mined, so  that  it  no  longer  exists,  or  that  it  has  been  transferred 
to  himself,  8  Blk.  351 ;  66  Me.  170;  99  Mass.  16 ;  42  Mich.  499;  ^2 
111.  335;  2  B.  Mon.  (Ky.)  234;  13  Id.  506  (56  Am.  Dec.  581) ;  i  A. 
K.  M.  (Ky.)  99;   6  Dana  (Ky.)  437;   7  T.  B.  Mon.  (Ky.)  102. 
Where  the  landlord's  title  has  been  adjudged  insufficient  for  the 
security  of  the  tenant,  he  is  not  estopped  to  deny  it,  18  B.  Mon. 
(Ky.)  831 ;  5  J.  J.  M.  (Ky.)  104  (20  Am.  Dec.  248).   A  tenant  may 
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purchase  an  outstanding  title  during  his  tenancy,  62  Ind.  237; 
116  111.  313  (6  N.  E.  R.  453  ;  56  Am.  Rep.  774). 

Sec.  422 .    Defective  or  dangerous  premises. 

If  a  landlord  leased  premises  with  a  nuisance  established 
thereon,  he  is  liable  for  damages  to  third  parties,  53  Ind.  21  (21 
Am.  Rep.  189);  21  N.  E.  R.  8oo;*and  if  he  let  premises  to  his 
tenant  which  are  defective  or  dangerous,  he  is  liable  to  injury  to 
tenant  arising  therefrom,  145  Mass.  363  (14  N.  E.  R.  117;  i  Am. 
St.  Rep.  469) ;  22  N.  E.  R.  901 ;  but  he  is  not  liable  for  injury  to 
persons  invited  on  such  premises  by  the  tenant,  26  O.  St.  393 
(20  Am.  Rep.  767) ;  nor  to  the  tenant,  if  he  takes  with  knowledge 
of  the  defects,  23  N.  E.  R.  735.  A  landlord  who  has  demised 
property,  parting  with  possession  and  control  thereof  to  a  tenant 
in  occupation,  is  not  responsible  for  injuries  to  third  parties  aris- 
ing from  defective  condition  of  such  premises,  when  that  defect 
arises  during  the  continuation  of  the  lease,  32  O.  St.  264  (30  Am. 
Rep.  584) ;  loi  N.  Y.  146  (4  N.  E.  R.  188 ;  54  Am.  Rep.  672) ;  146 
Mass.  47  (15  N.  E.  R.  85 ;  4  Am.  St.  Rep.  279) ;  but  such  is  not 
the  case  where  the  defect  exists  at  the  time  of  the  letting,  145 
Mass.  38  (12  N.  E.  R.  841 ;  i  Am.  St.  Rep.  429) ;  nor  where  the 
owner  retains  some  control  over  the  premises,  108  N.  Y.  530  (15 
N.  E.  R.  424;  2  Am.  St.  Rep.  459).  The  owner  of  a  building  and 
an  extension,  the  roof  of  which  is  overlooked  by  the  windows  of 
the  main  building,  is  not  bound  to  provide  screens  over  the  sky- 
lights of  such  roof,  nor  is  such  roof  a  dangerous  structure,  104 
N.  Y.  471  (11  N.  E.  R.  57).  See,  generally,  on  the  subject  of  this 
section,  14  Ind.  535  ;  147  Mass.  471  (18  N.  E.  R.  397);  149  Mass. 
450  (22  N.  E.  R.  15) ;  115  N.  Y.  203  (22  N.  E.  R.  193) ;  150  Am. 
R^^P-  53-57»  ^ote;  50  Am.  Dec.  776-783,  note.  See  Repairs, 
Sec.  810.  • 

Sec.  423.     Tencmts  at  will. 

Estates  at  will  •may  be  determined  by  one  month's 
notice,  in  writing,  delivered  to  the  tenant.  (R.  S. 
5207.    In  force  May  6,  1853.) 

The  first  clause  in  Sec.  427  provides  that  "  A  tenancy  at  will 
cannot  pjise  or  be  created  without  an  express  contract."     The 
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statute  abolishes  the  common  law  so  far  as  tenancies  at  will  aris- 
ing by  implication  are  concerned,  40  Ind.  521 ;  and  in  effect  makes 
a  tenancy  from  year  to  year  out  of  what  would  formerly  have 
been  a  tenancy  at  will,  17  N.  E.  R.  628 ;  see  3  A.  K.  M.  (Ky.)  17- 
3  Dana  (Ky.)  66.  "An  estate  at  will  in  lands  is  that  which  a  ten- 
ant has,  by  an  entry  made  thereon  under  a  demise  to  hold  during 
the  joint  wills  of  the  parties  to  the  same.  It  does  not  arise  until 
actual  possession  taken  by  the  lessee,  and  is  determinable  at  the 
will  of  either  party  to  the  demise,**  i  Wash.  Real  Prop.  580  (star 
paging  370);  40  Ind.  523;  Tiedeman  on  Real  Prop.,  §  212.  It  is 
essential  that  they  exist  at  the  will  of  both  parties,  and  be 
determinable  by  either,  4  Ind.  375  ;  47  Ind.  106.  The  lessee  ac- 
quires no  indefeasible  interest  which  he  can  transfer  to  another, 
27  O.  St.  478 ;  I  Wash.  Real  Prop.  582 ;  2  Bl.  Com.  145.  As  to 
particular  contracts  which  create  a  tenancy  at  will,  see  47  Ind. 
105  (17  Am.  Rep.  692);  27  O.  St.  478;  3  Ind.  360;  4  Dana  (Ky.) 
336;  I  B.  Mon.  (Ky.)  105.  A  lease  which  should  terminate  upon 
the  lessee's  using  the  premises  for  any  purpose  different  from  the 
one  specified  therein,  was  held  not  to  create  a  tenancy  at  will,  83 
Ind.  196.  A  tenancy  at  will  should  be  terminated  by  notice  to 
quit,  4  Ind.  375  ;  86  Ind.  108  ;  and  it  is  held  that  the  landlord 
may  lease  to  another  who  may  eject  the  tenant  after  giving  due 
notice,  141  Mass.  7  (4  N.  E.  R.  623) ;  147  Mass.  141  (16  N.  E.  R. 
776).  It  may  be  added  that  the  policy  of  our  statute  and  of 
modern  jurisprudence  is  against  tenancies  at  will,  see  25  Pa.  St 
137;  6  Yerger  (Tenn.)  280;  3  Ired.  (N.  C.)  363;  4  Id.  291,^  4 
Kent  Com.  116.  For  a  general  consideration  of  such  tenancies, 
see  I  Wash.  Real  Prop.  Bk.  i,  ch.  11,  §§  1-41 ;  4  Kent  Com.  iii- 
117;  2  Bl.  Com.  145-149;  Tiedeman  Real  Prop.,  §§  212-216; 
Boone  Real  Prop.,  §§  121-124;  Taylor  on  Landl.  &  Ten., 
§§.59-63. 

Sec.  424.    Tenant  at  sufferance. 

"A  tenant  at  sufferance  is  one  who  holds^  over  by  wrong,  after 
the  determination  of  his  interest,  having  no  estate,  but  a  naked 
possession  only,  and  standing  in  no  privity  to  the  landlord,** 
Boone  Real  Prop.,  §  125;  86  Ind.  108;  13  Bush  (Ky.)  232;  i 
Wash.  Real  Prop.  (6th  ed.)  616.  One  selling  and  conveying 
property,  by  remaining  in  possession  after  it  is  his  duty  to  sur- 
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render  it,  becomes  a  tenant  at  sufferance,  5  Ind.  396;  4  Johns. 
150,  312.  In  the  absence  of  a  statute  to  that  effect  he  is  not 
liable  for  rent,  Taylor  on  Landl.  &  Ten.,  §  64;  2  BI.  Com.  150;  i 
Wash.  Real  Prop.  619;  see  12  Gray  426;  105  Mass.  490;  55  Me. 
30;  -64  Pa.  St.  63 ;  17  Mich.  368;  nor  is  h6  entitled  to  notice 
to  quit,  see  Sec.  430;  i  Wash.  Real  Prop.  627;  5  Johns.  128;  12 
Johns.  182;  4  Kent  Com.  117;  see  34  N.  H.  218;  14  N.  Y.  64. 
He  has  no  right  to  possession,  but  he  is  not  a  trespasser,  2  Bl. 
Com.  150;  Tiedeman  Real  Prop.,  §  225;  34  N.  H.  218.  See, 
generally,  Boone  on  Real  Prop.,  §  125 ;  Tiedeman  Real  Prop., 
§§  225-228;  2  Bl.  Com.  150;  4  Kent  Com.  1 16-120;  i  Wash. 
Real  Prop.  (4th  ed.)  616-628. 

Sec.  425.    Estates  for  years. 

An  estate  for  years  is  the  right  to  the  possession  and  profits  of 
land  with  the  recompense  of  rent  for  any  determinate  period, 
either  long  or  short,  4  Kent  Com.  85  ;  i  Wash.  Real  Prop.  436 ; 
22  Ind.  122;  40  Ind.  523.  It  is  always  created  by  a  contract, 
either  express  or  implied,  Boone  Real  Prop.,  §  82  ;  i  Wash.  Real 
Prop.  (4th  ed.)  436 ;  see  49  N.  Y.  24  (10  Am.  Rep.  318) ;  and  the 
term  must  have  a  certain  beginning  and  a  certain  ending,  74  Ind. 
434  (39  Am.  Rep.  88). 

Sec.  426.     Holding  over. 

A  tenant  for  a  fixed  period,  who  holds  over  with  the  assent  of 
the  landlord,  becomes  a  tenant  from  year  to  year,  75  Ind.  298 
(39  Am.  Rep.  147);  3  Ohio  294;  see  50  Miss.  208;  10  Wend.  351; 
35  Pa.  St.  45.  Such  a  holding  over  has  been  held  to  create,  by 
implication,  a  new  tenancy  of  the  same  character,  annual,  quar- 
terly, monthly,  and  upon  the  same  conditions  as  the  previous 
tenancy,  40  Ind.  521;  86  Ind.  108;  98  Ind.  50;  102  Ind.  453; 
but  it  cannot  be  for  a  longer  time  than  the  first  tenancy,  34  Ind. 
510.  Receiving  rent  amounts  to  assent  on  part  of  landlord,  83 
Ind.  387.  The  tenant  is  liable  for  rent  of  full  term  created  by 
such  holding  over,  and  cannot  defeat  it  by  abandonment  of  the 
premises,  75  Ind.  298  (39  Am.  Rep.  147) ;  54  Ind.  393 ;  9  B.  Mon. 
(Ky.)  582  ;  9  Dana  (Ky.)  315.  The  effect  of  holding  over  may  be 
regulated  by  agreement  of  the  parties,  93  Ind.  326;  40  Ind.  521. 
The  mere  continuation  of  a  tenant  in  possession  after  the  expira- 
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tion  of  his  lease  is  no  evidence  of  a  refusal  to  surrender  posses- 
sion, I  Lit.  (Ky.)  31.  As  to  covenant  for  renewal  of  lease,  see' 
Sec.  439.     See  7  Blk.  278;  Taylor  Landl.  and  Ten.,  §  524-530. 

Sec.  427.    Tenants  from  year  to  year. 

A  tenancy  at  will  cannot  arise  or  be  created  with- 
out an  express  contract ;  and  all  general  tenancies,  in 
which  the  premises  are  occupied  by  the  consent,  either 
express  or  constructive,  of  the  landlord,  shall  be 
deemed  tenancies  from  year  to  year.  (R.  S.  5208. 
In  force  May  6,  1853.) 

In  order  to  avoid  the  hardships  and  uncertainties  of  tenants  at 
will,  there  arose  at  an  early  date,  by  operation  of  the  judicial 
decisions,  the  tenancy  from  year  to  year,  Boone  Real  Prop.,  §  124; 
Tiedeman  Real  Prop.  214;  Chitty  on  Con.  448;  i  Wash.  Real 
Prop.  601.  By  virtue  of  our  statute,  much  of  what  would  form- 
erly have  been  regarded  as  tenants  at  will  are  now  construed  as 
tenants  from  year  to  year,  17  N.  E.  R.  628.  The  phrase  "all 
general  tenancies  '*  includes  every  sort  of  tenancy  which  is  not 
made  definite,  as  to  duration,  by  the  agreement  of  the  parties,  22 
Ind.  123.  No  matter  how  indefinite  the  arrangement  may  be,  or 
how  it  originated,  if  the  occupancy  be  with  the  consent  of  the 
owner,  then  the  tenancy  is  from  year  to  year,  86  Ind.  108  ;  80  Ind 
57;  83  Ind.  387;  17N.  E.  R.625  ;  47  N.  H.  329.  One  who  takes  pos- 
session under  a  void  lease  is  a  tenant  from  year  to  year,  81  Ind. 
409;  118  N.  Y.  309  (23  N.  E.  R.  298).  As  to  when  holding  over 
creates  such  a  tenancy,  see  Sec.  426.  One  occupying  the  land  of 
another  with  his  consent,  without  any  definite  agreement,  pay- 
ing the  taxes  and  such  other  rent  as  the  landlord  requires,  is  a 
tenant  from  year  to  year,  30  Ind.  423.  The  interest  of  a  tenant 
from  year  to  year  is  transferable.  Id. ;  Taylor  Landl.  and  Ten.,  §  58; 
see  14  East  234;  12  Ga.  386;  45  N.  H  113.  See,  generally,  on 
subject  of  this  section,  Taylor  on  Landl.  and  Ten.,  §§  54-58 ; 
Tiedeman  Real  Prop.,  §  214;  i  Wash.  Real  Prop.  (4th  ed.)  601- 
615. 
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Sec.  428.    Attornment    upon  conveyance    by  land- 
lord. 

A  conveyance  oi  real  estate,  or  of  any  interest 
therein,  by  a  landlord,  shall  be  valid,  without  the  at- 
tornment of  the  tenant.  But  the  payment  of  rent  by 
the  tenant  to  the  grantor,  at  any  time  before  notice  of 
sale  given  to  said  tenant,  shall  be  good  against  the 
grantee.     (R.  S.  5215.     In  force  May  6,  1853.) 

Attornment  is  the  acknowledgment  by  a  tenant  of  a  new  land- 
lord, and  an  agreement  to  become  tenant  of  a  purchaser,  13  Ind. 
388.  The  possession  of  a  tenant  being  always  regarded  as  that  of 
the  landlord,  it  is  not  a  breach  of  his  covenant  of  right  to  posses- 
sion, Id. ;  15  Ind.  153.  The  vendor  is  entitled  to  all  the  rent  past 
due  at  time  of  sale,  and  the  vendee  all  which  falls  due  afterwards, 
15  Ind.  153.  See  Rents.  See,  generally,  24  Ind.  23 ;  54  Ind.  182 ; 
Chitty  on  Con.  454. 

Sec.  429.    Attornment  to  stranger. 

The  attornment  of  a  tenant  to  a  stranger  shall  be 
void,  and  shall  not  affect  the  possession  of  his  land- 
lord, unless  it  be  made  with  the  consent  of  the  land- 
lord, or  pursuant  to  a  judgment  at  law  or  the  order 
or  decree  of  a  Court.  (R.  S.  5216.  In  force  May  6, 
1852.) 

At  common  law  any  attornment  without  the  consent  of  the 
landlord  was  void,  17  B.  Mon.  (Ky.)  15 ;  13  B.  Mpn.  (Ky.)  477;  2 
Dana  (Ky.)  213 ;  Taylor  on  Landl,  and  Ten.,  §  180  ;  13  Bush  (Ky.) 
524.  Kentucky  has  a  statute  very  similar  to  ours ;  and  under  it 
it  was  held  that  an  attornment,  made  pursuant  to  a  judgment  of 
the  court,  is  valid  when  the  judgment  was  not  superseded,  al- 
though, on  an  appeal  thereafter  taken,  the  judgment  was  reversed 
and  set  aside ;  but  if  the  conveyance  to  the  attornee  should  be 
set  aside,  then  the  tenant  will  hold  under  the  original  landlord, 
who  will  be  entitled,  as  against  the  attornee,  to  the  rent  paid  him, 
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3  Bush  (Ky.)  70.  The  statute  applies  in  the  case  of  a  quasi  ten- 
ancy resulting  from  a  purchase  by  executory  contract,  13  Bush 
(Ky.)  518.  A  tenant  seeking  to  defend  an  attornment  under  this 
statute  must  show  clearly  that  he  comes  within  its  provisions,  54 
Ind.  182. 

NOTICE  TO  QUIT. 

Sec.  430.    When  notice  to  quit  is  not  necessary. 

Where  the  landlord  agrees  with  the  tenant  to  rent 
the  premises  to  him  for  a  specified  period  of  time ;  or 
where  the  time  for  the  determination  of  the  tenancy 
is  specified  in  the  contract;  or  where  a  tenant  at  will 
commits  waste ;  or  in  the  case  of  a  tenant  at  suffer- 
ance ;  or  where,  by  the  express  terms  of  the  contract, 
the  rent  is  to  be  paid  in  advance,  and  the  tenant  has 
entered,  and  refuses  or  neglects  to  pay  the  rent ;  and 
in  any  case  where  the  relation  of  landlord  and  tenant 
does  not  exist, — no  notice  to  quit  shall  be  necessary. 
(R.  S.  5213.     In  force  April  7, 1881.) 

If  the  relation  of  landlord  and  tenant  does  not  exist,  no  notice 
to  quit  is  required,  17  Ind.  510 ;  74  Ind.  377;  80  Ind.  20  (41  Am. 
Rep.  782) ;  10  Bush  (Ky.)  259;  15  B.  Mon.(Ky.)  591 ;  4Bibb(Ky.) 
106;  Lit.  Sel.  Cas.  267;  see  i  B.  Mon.  (Ky.)  105;  as  to  when  a 
demand  for  possession  is  necessary  in  such  cases,  see  Sec.  661.  A 
tenancy  created  for  a  definite  period  terminates  at  the  end  of  such 
period  without  notice,  2  Ind.  123;  5  Ind.  237,  523;  ii  Ind.  352; 
74  Ind.  108 ;  77  Ind.  185  :  1 18  Ind.  162  (20  N.  E.  R.  723);  and  this 
rule  applies  where  the  tenancy  is  to  terminate  upon  the  happen- 
ing of  a  contingent  event,  uncertain  as  to  when  it  shall  happen, 
93  Ind.  326;  79  Ind.  342;  22  N.  E.  R.786.  If  a  tenant  denies  his 
landlord's  title,  such  denial  dispenses  with  a  notice  to  quit,  on  the 
ground  that  such  denial  shows  that  a  notice  would  be  unavailing, 
see  106  Ind.  87  (5  N.  E.  R.  726) ;  15  B.  Mon.  (Ky.)  591 ;  12  Id. 
432 ;  6  B.  Mon.  (Ky.)  333  ;  9  Dana.  (Ky.)  420 ;  22  N.  E.  R.  69 ; 
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Taylor  Landl.  and  Ten.,  §  472  ;  i  Par.  Cont  514.  There  is  no  such 
thing  in  this  country  as  a  forfeiture  of  a  tenant's  estate,  except 
when  expressly  provided  for  by  contract,  Sees.  420, 440;  such  a  de- 
nial simply  gives  the  landlord  the  right  to  possession,  without  the 
serving  of  notice,  at  the  time  he  could  have  acquired  such  right 
by  serving  notice. 

Sec.  431.    Length  of  notice  to  quit. 

All  tenancies  from  year  to  year  may  be  determined 
by  at  least  three  months'  notice  given  to  the  tenant 
prior  to  the  expiration  of  the  year ;  and  in  all  tenan- 
cies which,  by  agreement  of  the  parties,  express  or  im- 
plied, are,  from  one  period  to  another,  of  less  than 
three  months'  duration,  a  notice  equal  to  the  interval 
between  such  periods  shall  be  sufficient.  (R.  S.  5209. 
In  force  May  6, 1853.) 

In  this  State  all  tenants  from  year  to  year  are  entitled  to  the 
notice  provided  for  by  this  statute,  86  Ind.  io8  ;  83  Ind.  387  ;  92 
Ind.  82  (47  Am.  Rep.  135);  17  N.  E.  R.  625.  See,  generally,  on 
the  rights  of  such  tenants  to  notice  to  quit,  i  Par.  Con.  512; 
Tiedeman  on  Real.  Prop.,  §  218  ;  i  Wash.  Real  Prop.,  601-615  ; 
12  B.  Mon.(Ky.)476;  6  B.  Mon.  (Ky.)  33  ;  2  T.  B.  Mon.  (Ky.)  12 
(15  Am.  Dec.  1 18) ;  42  Am.  Dec.  126,  note. 

Sec.  432    Form  of  notice  to  quit. 

The  following  form  of  notice,  or  one  substantially 
like  it,  may  be  used'  in  the  case  of  a  tenancy  from 
year  to  year  (the  date,  names,  and  description  being 
changed  to  suit  each  particular  case) : 

Georgetown,  Floyd  County,  Indiana,  ) 

November  30,  1879.      \ 
To  William  Brown  :     You  are  hereby  notified  to  deliver  up  to 
mcy  at  the  expiration  of  the  current  year  of  the  tenancy^  the  posses- 
sion of  the  following  described  premises^  vis,:     The  southeast  guar- 
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ier  of  section  six^  in  township  two  souths  range  five  eastj  in  the 
county  of  Floyd,  and  State  of  Indiana,  now  held  of  me,  by  you,  as 
tenant.  ISAAC   R.  KELLER. 

(R.  S.  5210.     In  force  April  7,  1881.) 

See,  generally,  on  form  of  notice  to  quit,  i  Wash.  Real  Prop., 
606-610;  I  Par.  Con,  514,  §433. 

Sec.  433.    Notice  to  quit  for  non-payment  of  rent. 

If  a  tenant  refuse  or  neglect  to  pay  rent  when 
due,  ten  days'  notice  to  quit  shall  determine  the 
lease,  when  not  otherwise  provided  therein  or 
agreed  to  by  the  parties,  unless  such  rent  be  paid 
at  the  expiration  of  said  ten  days. 

The  following  form  of  notice,  or  one  substantially 
like  it,  may  be  used  in  the  case  of  a  failure  or  re- 
fusal to  pay  rent  (the  date,  names,  and  description 
being  changed  to  suit  each  particular  case) : 

New  Albany,  Indiana,  November  30,  1879. 

To  foseph  Demorest :  You  are  hereby  notified  to  deliver  up  to 
me,  at  the  expiration  of  ten  days  from  the  time  of  receiving  this 
notice,  the  possession  of  the  following  premises,  vis.:  The  cottage 
house,  with  its  appurtenances,  situated  on  lot  numbered  ten,  on 
Market  street,  in  plat  twenty,  in  the  city  of  New  Albany,  county 
of  Floyd,  and  State  of  Indiana,  unless  the  rent  due  for  said  prem- 
ises be  paid  within  that  time,  EZEKIEL   R.  DAY. 

(R.  S.  521 1,  5212.     In  force  April  7,  1881.) 

A  tenancy  from  year  to  year  may  be  determined  by  a  ten  days' 
notice  upon  failure  to  pay  rent,  78  Ind.  395  ;  but  it  was  held  that 
where  a  tenant  of  farming  lands  covenanted  to  keep  down  the 
briars,  weeds  and  sprouts  in  the  fence  corners,  his  failure  to  do  so 
did  not  enable  the  landlord  to  terminate  the  tenancy  by  a  ten 
days*  notice,  85  Ind.  508.  The  notice  is  sufficient  if  it  apprise  the 
tenant  as  to  what  premises  are  demanded,  91  Ind.  114.  Adescrip- 
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tion,  "the  dwelling  house  situated  on  the  comer  of  5th  and  Judi- 
ciary streets,  Aurora,  Ind.,"  was  held  sufficient,  78  Ind.  348 ;  see 
85  Ind.  510.  For  procedure  upon  tenant's  refusal  to  yield  pos- 
session upon  the  expiration  of  the  ten  days,  see  Sees.  677-682. 

Sec.  434.    Service  of  notice  to  quit. 

Notice,  as  required  in  any  of  the  preceding  sec- 
tions, may  be  served  on  the  tenant,  or  if  he  can  not 
be  found,  by  delivering  the  same  to  some  person  of 
proper  age  and  discretion,  residing  on  the  premises, 
having  first  made  known  to  such  person  the  contents 
thereof;  and  if  no  such  person  can  be  found  on  the 
premises,  then  by  affixing  a  copy  of  such  notice  to  a 
conspicuous  part  of  said  premises.  (R.  S.  5214.  In 
force  April  7,  1881.) 

The  meaning  of  this  section  is,  that  the  notice  may  be  served  on 
the  tenant  if  he  can  be  found,  no  matter  whether  he  be  on  or  off 
the  premises ;  but,  if  he  cannot  be  found,  then  it  can  be  served 
upon  some  one  of  proper  age  on  the  premises,  78  Ind.  348.  It  has 
been  held  that  a  mere  reading  of  the  notice  to  the  tenant  is  not 
sufficient ;  it  must  be  delivered  to  him,  63  Ind.  423  (30  Am.  Rep. 
229) ;  see  1 18  Ind.  162  (20  N.  E.  R.  723). 

Sec.  436.    Proof  of  notice  to  quit. 

Where  notice  to  quit  is  required  by  law,  a  copy  of 
the  same,  with  proof  of  service,  shall  be  necessary  to 
recovery  by  the  plaintiff.  (R.  S.  5230.  In  force  May 
6, 1853.) 

Where  no  notice  was  required  it  is  not  error  to  admit  in  evi- 
«.lcnce  a  written  notice  to  quit,  though  not  served  in  the  manner 
required  by  statute,  118  Ind.  162  (20  N.  E.  R.  723).  A  copy  of 
the  notice  must  be  delivered  to  the  tenant ;  it  is  not  sufficient  to 
-cad  it  to  him,  63  Ind.  423  (30  Am.  Rep.  229). 
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LEASE& 

Sec.  436.    Definition  and  general  principles. 

A  lease  is  the  contract  which  creates  the  relation  of  landlord 
and  tenant  between  the  parties.  No  precise  form  of  words  is  nec- 
essary, 7y  Ind.  185  ;  see  7  Blk.  403  ;  23  Ind.  484.  It  has  been  said  that 
any  conveyance  of  an  estate  in  land,  subordinate  to  that  of  the 
grantor,  to  a  grantee  upon  consideration  and  for  a  definite  term, 
is  a  lease,  102  Ind.  457.  A  provision  in  a  lease  of  the  first  floor 
of  a  building  that,  **tenant  to  have  privilege  of  storing  a  reasona- 
ble number  of  cases  in  the  basement,*'  was  held  not  to  amount  to 
a  lease  of  any  part  of  the  basement,  23  N.  E.  R.  589.  A  general 
established  custom  of  the  place  where  parties  reside  may  become 
a  part  of  lease,  though  not  incorporated  into  it,  6  O.  St.  90.  It  is 
personal  property,  and  on  the  death  of  the  lessee  passes  to  his  ad- 
ministrator, 35  Ind.  452  ;  96  Ind.  367 ;  38  O.  St.  121  ;  and  in  case 
of  lessee's  insanity  it  passes  to  his  proper  legal  representative,  loi 
N.  Y.  580  (5  N.  E.  R.  571) ;  see  114  N.  Y.  13  (20  N.  E.  R.  628). 
It  may  be  sold  on  execution,  3  Ohio  449;  see  Sec.  195.  A  void 
lease  is  admissible  in  evidence  to  show  the  value  of  the  rents,  8 
Ohio  180.  A  married  woman  cannot  make  a  valid  lease  of  her 
husband's  land,  6  Ohio  295  As  to  when  lease  will  be  set  aside  for 
fraud  in  its  execution,  or  incapacity  of  party  to  act,  see  2  Bush 
(Ky.)  598.  A  lease  may  be  terminated  by  mutual  consent,  i  Bush 
621.  A  tenant  for  years  may  recover  for  damages  to  his  estate, 
9  Ind.  546  ;  see  86  Ind.  476  (44  Am.  Rep.  332)  ;  but  where  the  lease 
stipulates  that  the  lessor  reserves  the  right  to  damages  on  account 
of  railroad  being  constructed  on  the  premises,  the  lessee  cannot 
maintain  suit  for  damages  arising  from  such  source.  Id.  See, 
generally,  on  leases,  Boone  Real  Prop.,  §  90-105 ;  Tiedeman  Real 
Prop.,  §  177-191  ;  4  Kent  Com.  95  ;  Chit.  Con.  440 — ^448 ;  i  Par. 
Con.  499-508. 

Sec.  437.    Statute  of  frauds. 

A  lease  for  more  than  three  years  cannot  be  in  parol,  81  Ind. 
409;  see  Sec.  31 ;  but  a  lease  for  three  years  or  less,  may  be,  16 
Ind.  219;  and  the  parties  to  such  a  lease  may  have  such  remedies 
for  the  violation  of  the  contract  as  would  appertain  to  the  viola- 
tion of  other  valid  contracts,  31  Ind.  474  (questioning  4  Ind.  461). 
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A  paid  lease  for  term  of  two  years,  vrith  the  agreement  that  the 
lessee  shall  have  the  right  to  a  renewal  of  the  lease  for  an  addi- 
tional term  of  three  years  from  the  expiration  of  term  of  two 
years,  by  giving  lessor  six  months*  notice  of  his  election  to  take 
such  renewal,  is  within  the  statute,  29  Ind.  400.  A  parol  lease 
within  the  statute  is  not  void,  but  merely  not  enforceable,  3  T.  B. 
Mon.  (Ky.)  248;  i  J.  J.  M.  (Ky.)  $48 ;  4  Id.  229 ;  see  5  B.  Mon. 
(Ky.)  229 ;  and  it  is  valid  when  executed,  16  Ind.  333.  As  to  what 
will  amount  to  sufficient  part  performance  to  take  it  out  of  the 
statute,  see  i  Ohio  248 ;  45  O.  St.  543  (15  N.  E.  R.  866).  A  verbal 
contract  for  a  new  and  supplemental  lease  by  a  tenant  in  posses- 
sion under  a  former  and  subsisting  lease  is  within  the  statute ;  and 
the  tenant's  continued  possession  does  not  take  it  out,  where  such 
possession  is  as  well  referable  to  the  first  lease  as  the  second  and 
parol  one,  18  O.  St.  190  (98  Am.  Dec.  103);  11  Ohio  265 ;  but  in  a 
recent  case  in  Illinois  it  was  held  that  where  a  tenant  in  possession 
under  a  written  lease  for  one  year  made  a  parol  contract  for  a 
term  of  five  years  to  begin  at  the  expiration  of  his  term,  and  on 
the  faith  of  such  agreement  made  valuable  improvements,  costing 
as  much  as  two  years'  rent,  and  retained  possession  after  termina- 
tion of  the  written  lease,  it  took  the  later  contract  out  of  the 
statute  of  frauds,  22  N.  E.  R.  537.  Parol  evidence  is  admissible 
to  aid  defective  description  of  the  premises,  29  Ind.  103 ;  or  supply 
a  destroyed  lease,  69  Ind.  91. 

Sec.  438.    Oovenants  and  conditions. 

Covenants  are  either  express  or  implied.  Express  covenants 
are  those  placed  in  the  lease  by  the  parties  themselves,  the  num- 
ber of  which  may  be  said  to  be  only  limited  by  their  ability  to 
agree,  Tiedeman  on  Real  Prop.,  §  186;  i  Wash.  Real.  Prop.  486. 
Implied  covenants  are  such  as  arise  from  the  relation  of  lessor 
and  lessee,  or  from  employment  of  some  general  words  in  the  lease, 
Boone  Real  Prop.,  §  103 ;  i  Wash,  Real  Prop.,  487 ;  but  the  tendency 
of  modem  decisions  is  against  implying  covenants  which  might 
have  been  expressed,  see  7  Wall.  423.  The  right  of  the  lessee  to  the 
possession  and  enjoyment  of  the  premises,  being  the  very  founda- 
tion of  a  lease,  it  may  be  said  that  in  all  cases  there  is  an  implied 
covenant  for  the  quiet  enjoyment  of  the  premises,  102  Ind.  443 
(2  N.  E.  R.  123  ;  52  Am.  Rep.  680)  ;  ill  Ind.  443  (12  N.  E.  R. 
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83);  I  Wash.  Real  Prop.  487.    As  to  what  will  amount  to  a  breach 
of  such  covenant,  consult  102  Ind.  443  (2  N.  E.  R.  123;  52  Am. 
Rep.  680),  cases  cited  ;  iii  Ind.  443  (12  N.  E.  R.  83);  Tiedeman 
Real  Prop.,  §  187,   195,   196;  4  Cush.  24;  45  How.  Pr.  40;  21 
Cal.  229 ;  71  Pa.  St.  429  (10  Am.  Rep.  708.) ;  i  Ind.  194.    An  ex- 
press covenant  of  this  kind  is  broken  if  the  lessee  is  prevented 
from  entering  by  a  person  who  holds  a  subsequent  lease  from  les- 
sor's administrator,  26  Ind.  236.     There  is  said  to  be  no  such  im- 
plied covenant  in  a  lease  for  life,  7  Ohio,  part  2,  p.  68.    As  to 
eviction  or  disturbance  where  there  is  a  lease  for  ninety-nine  years, 
renewable  forever,  see  11  Ohio  St.  121 ;  6  Cent.  Law  Jour,  203. 
Damages  in  case  of  disturbance  of  possession  are  to  be  measured 
by  its  extent,  11  O.  St.  120.     There  is  no  implied  warranty  that 
the  premises  are,  or  will  continue  to  be,  fit  for  the  purpose  for 
which  they  are  let,  or  that  a  house  is  safe  and  well  built,  104  Ind. 
81  (3  N.  E.  R.  622) ;  23  N.  E.  R.  126 ;  see  48  Me.  316;  56  N.  Y. 
398  (15  Am.  Rep.  438) ;  23  Mich.  164 ;  9  Cush.  242  ;  but  where  the 
lease  states  that  the  premises  are  in  a  certain  condition  or  fit  for 
a  certain  purpose,  it  amounts  to  a  covenant  of  their  fitness,  1 
Blk.  478 ;  or  if  he  agrees  to  make  certain  improvements  before  the 
beginning  of  the  term,  and  fails  to  do  so,  it  amounts  to  a  breach 
of  the  lease  and  releases  the  lessee,  55  Ind.  556,  arid  cases  cited. 
As  to  repairs,  see  Sec.  810.     A  tenant  covenanting  to  deliver  up 
possession  at  the  end  of  his  term  should  not  abandon  the  posses- 
sion, but  should  hold  until  landlord  demands  it,  3  A.  K.  Mar. 
(Ky.)  616.    A  covenant  to  pay  rent  runs  with  the  land,  24  Ind. 
23  ;  42  O.  St.  180 ;  as  well  as  particular  provisions  as  to  the  mode 
of  ascertaining  the  amount,  19  O.  St.  66.     A  covenant  by  the 
lessee  to  pay  the  taxes  is  construed  as  an  agreement  to  pay  them 
as  part  of  the  rent,  so  as  to  give  the  landlord  priority  therefor,  83 
Ky.  91.     Covenants  in  leases  extend  to  after-acquired  title,  4 
Dana  (Ky.)  130.     As  to  covenants  for  renewal,  see  Sec.  439;  to 
pay  rent,  Sec.  440.     See,  generally,  on  covenants  in  leases,  i  Wash. 
Real  Prop.  486-507 ;  Boone  Real  Prop.,  §  103 ;  2  B.  Blk.  301  (20 
Am.  Dec.  115).      Covenant  to  surrender  the  premises  in  as  good 
condition  as  at  time  of  lease  extends  to  renewals  of  such  lease,  107 
N.  Y.  511  (14  N.  E.  R.  520).     In  order  for  a  breach  of  covenant 
by  lessee  to  forfeit  hii  estate  it  must  be  so  stipulated  in  the  lease, 
22  Ind.  122  ;  9  N.  Y.  9.  Such  forfeitures  are  not  favored,  and  very 
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strict  compliance  with  the  law  is  required  of  the  landlord  in  order 
for  him  to  avail  himself  of  them,  63  Ind.  415  (30  Am.  Rep.  229); 
3  Ind.  132  ;  21  Ind.  454;  see  25  Cal.  384;  73  111.  "241 ;  17  Johns.  66. 
Equity  will  relieve  tenant  from  forfeiture,  where  landlord  can  be 
placed  in  statu  quOy  146  Mass.  399  (15  N.  E.  R.  641  ;  4  Am.  St. 
Rep.  323);  see  i  Bush  173 ;  as  to  when  a  condition  is  a  condition 
precedent,  see  28  Ind.  159. 

Sec.  439.    Covenants  for  renewal. 

A  lease  for  a  definite  time,  "  with  the  privilege  of  five  years 
more,"  no  notice  by  lessee  of  his  intention  to  continue  the  lease 
is  required,  but  his  holding  over  after  the  expiration  of  the  first 
period  is  an  extension  of  demise  for  the  additional  period,  92 
Ind.  82  (47  Am.  Rep.  135) ;  to  same  effect,  see  76  Ind.  362  (40 
Am.  Rep.  250);  103  N.  Y.  274  (18  N.  E.  R.  523) ;  73  Mass.  550; 
20  Mich.  292.  But  where  the  lease  gives  the  lessee  the  privilege 
of  renting  the  premises  for  a  further  time,  he  does  not  create  a 
new  lease  by  merely  holding  over,  but  must  elect  to  avail  himself 
of  the  privilege  and  so  notify  the  lessor,  42  Ind.  212 ;  see  29  Ind. 
114;  34  Conn.  512.  A  tenant  may  show  that  his  holding  over 
was  not  with  the  intention  of  renewing  the  lease,  139  Mass.  420  (i 
N.  E.  R.  833).  A  lessor  cannot  withdraw  a  covenant  for  renewal, 
29  Ind.  114;  and  where  the  covenant  was  for  one,  two  or  three 
years,  it  was  held  that  there  could  be  but  one  election.  Id.  If  a 
tenant  having  the  option  to  renew  notify  his  landlord  that  he 
does  not  intend  to  do  so,  he  waives  his  right  and  cannot  renew  it, 
loi  Ind.  95,  see  holding  over.  Sec.  426.  Consult  generally  onthts 
subject,  22  N.  E.  R.  224 ;  4  Kent  Com.  109 ;  i  Par.  Con.  500 ; 
Taylor  Landl.  and  Ten.,  §  332-340;  91  Am.  Dec.   563-566,  ne(€. 

Sec.  440.    Covenant  to  pay  rent,  and  forfeiture  for 
breach  of  it. 

A  covenant  to  pay  rent  will  be  implied  in  every  lease,  Taylor 
Landl.  and  Ten.,  §  371  ;  see  27  Barb.  140;  64 Id.  558;  9  Vt.  198; 
I  Wash.  Real.  Prop.  492  ;  but  a  failure  of  the  tenant  to  pay  rent 
when  due  will  not  work  a  forfeiture  of  his  estate  unless  it  is  so 
expressed  in  the  lease  or  agreement,  22  Ind.  122.  Forfeitures 
are  not  favored,  53  Ind.  230;  and  where  the  landlord  seeks  to 
divest  the  tenant  of  his  estate  on  account  of  a  breach  of  a  subse- 
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quent  condition,  he  must  show  that  he  has  done  everything  re- 
quired on  his  part  to  perfect  such  right  of  re-entry,  21  Ind.  454; 
every  step  which  is  taken  for  such  a  purpose  is  required  to  be  in 
strict  conformity  with  the  law,  6  Ohio  90.  He  must  demand  his 
rent  on  the  premises,  just  before  sunset  on  the  day  which  it 
becomes  due,  63  Ind.  421  (30  Am.  Rep.  229);  3  Ind.  132;  53  Ind. 
229 ;  and  in  Ohio  it  is  held  that  the  demand,  if  no  pl^ce  for  pay- 
ment is  specified  in  the  lease,  must  be  at  the  most  public  and 
notorious  place  upon  the  premises,  at  the  front  door  of  the  dwell- 
ing house  if  there  be  one,  and  "  at  a  convenient  time  before  sun- 
set"— that  is,  just  immediately  preceding  sunset,  giving  time  to 
count  and  pay  the  money  before  sundown,  13  O.  St.  471  ;  see  12 
Ohio  212;  Taylor  Landl.  and  Ten.,  §§  492-497 ;  12  B.  Mon.  463. 

Sec.    441.    Sub-lessee's   rights   as  against  the  land- 
lord. 

Sub-lessees  shall  have  the  same  remedy  upon  the 
original  covenant  against  the  chief  landlord  as  they 
might  have  had  against  their  immediate  lessor. 
(R.  S.  5217.    In  force  May  6, 1853.) 

See  88  Ind.  515.  Where  a  lessee  permits  another  to  occupy  a 
part  of  the  house  rented,  retaining  himself  the  entire  control  over  it, 
there  is  no  subtenancy,  18  B.  Mon.  (Ky.)  143  ;  nor  does  the  granting 
of  privilege  to  a  third  party  to  hang  his  business  sign  on  the  out- 
side wall  of  leased  building  constitute  a  subletting,  145  Mass.  i 
(12  ,N.  E.  R.  401 ;  I  Am.  St.  Rep.  422)  ;  see,  as  to  who  are  sub- 
lessees, 140  Mass.  73  (2  N.-  E.  R.  785).  If  a  subtenant  be  ac- 
cepted by  the  landlord  as  his  tenant,  he  thereby  discharges  his 
origiiial  tenant,  2  Bush  (Ky.)  282.  See,  generally,  on  subletting, 
Taylor  on  Landl.  and  Ten.,  §  108-113 ;  22  N.  E.  R.  69 ;  i  Wash, 
Real  Prop.  507. 

Sec.  442.  Alienee's  remedies. 

Alienees  of  lessors  and  lessees  of  land  shall  have 
the  same  legal  remedies  in  relation  to  such  lands  as 
heir  principals.     (R.  S.  52 1 8.     In  force  May  6, 1853.) 
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For  the  distinction  of  assignment  of  a  lease  and  subletting, 
and  construction  of  covenants  concerning,  see  45  Ind.  282  ;  102 
N.  Y.  601  (8  N.  E.  R.  200;  55  Am.  Rep.  844);  4  Bibb.  (Ky.) 
538;  21  N.  E.  R.  960).  An  assignee  takes  the  lease  subject  to  its 
covenants  and  conditions,  12  Ind.  408 ;  8  Bush  ^4 ;  see  i  Blk.  149; 
but  a  mere  personal  privilege  granted  with  a  lease  does  not  pass 
to  lessee's  assignee,  2  Ind.  385.  An  agreement  by  lessee  whereby 
he  sells  to  another  the  right  to  use  and  possess  the  premises  as 
long  as  the  leesee  could,  the  rent  to  be  paid  to  lessee  and  by 
him  to  the  lessor,  amounts  to  an  assignment,  45  Ind.  281.  The 
legal  guardian  of  a  lunatic  lessee  does  not  become  an  assignee  of 
the  lease  by  merely  occupying  the  premises,  loi  N.  Y.  580  (5  N. 
L  R.  571).  A  lessee  may  enforce  an  agreement  to  his  assignee 
or  sublessee  to  pay  rent  to  him  or  compel  them  to  pay  his  origi- 
nal lessor  in  order  to  relieve  him,  8  Bush  74.  As  to  obligations 
of  assignor  of  lease,  see  6  Bush  58.  An  express  covenant  to  pay 
rent  may  be  enforced  against  a  lessee,  notwithstanding  he  has 
assigned  the  lease  with  the  Iessor*s  acceptance  and  consent,  42  O. 
St.  180 ;  8  Bush  (Ky.)  74 ;  30  O.  St.  569 ;  31  O.  St.  468  (explain- 
ingand  limiting  19  O.  St.  66) ;  see  41  O.  St.  212;  but  such  an 
assignment  releases  him  from  an  implied  covenant  to  pay,  30 
0.  St.  569;  44  Tex;  412.  Under  the  statute,  the  assignee  of 
either  lessor  or  lessee  need  not  make  his  assignor  a  party  or  file 
copy  of  assignment  with  his  complaint,  80  Ind.  37;  see  15  Ind. 
188.  The  successor  of  mortgagor's  title  by  foreclosure  sale  is  an 
"alienee"  within  the  meaning  of  the  statute,  74  Ind.  165.  An 
assigned  lease  is  competent  evidence  to  show  the  termination  of 
the  term,  in  an  action  by  original  landlord  for  possession,  40  Ind. 
49.  Alienees  are  charged  with  notice  of  covenants  against 
assignment  and  subletting,  45  Ind.  282.  If  the  lessee's  assignee 
acquires  a  new  lease,  after  the  expiration  of  the  term,  the  con- 
tract in  no  way  inures  to  the  benefit  of  his  assignor  (22  N.  E. 
R.  1 123).  A  lessee  for  years,  who,  after  subletting,  acquires  the 
fee  can  maintain  no  action  for  rent,  70  Ind.  142  (36  Am.  Rep. 
182).  See,  generally,  60  Ind.  117;  87  Ind.  130,  4  Bibb  (Ky.) 
538;  4  Kent  Com.  96;  i  Wash.  Real  Prop.  498,  507-524;  i  Par. 
Con.  505  ;  Tied.  Real  Prop.,  §  182 ;  Boone  Real  Prop.,  §101. 
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443.    Construction  of  leases. 

The  ordinary  rules  for  the  construction  of  contracts  are 
applied  to  leases,  see  Taylor  Landl.  and  Ten.,  §  i6o,  note.  The 
day  fixed  for  the  commencement  of  the  term  is  of  the  essence 
of  the  contract ;  and  if  the  lessor  refuse  to  give  possession  at 
that  time  the  lessee  may  abandon  the  contract,  5  Blk.  57.  A  con- 
dition that  the  lease  shall  not  take  effect  if  the  land  be  sold  before 
day  fixed  for  the  beginning  of  the  term  refers  to  an  actual  sale 
and  not  a  pretended  one,  105  Ind.  532  (5  N.  E.  R.  558).  A  pro- 
vision that  the  rent  should  be  determined  by  three  disinterested 
arbitrators,  such  determination,  in  order  to  be  binding,  must  be 
made  by  the  three  acting  as  a  body,  120  111.  433  (11  N.  E.  R.  161; 
60  Am.  Rep.  563) ;  and  such  a  provision  runs  with  the  land,  19 
O.  St.  66.  The  lessee  of  a  story  or  more  in  a  building  of  several 
stories  has  no  interest  in  the  land,  and  his  lease  terminates  with 
destruction  of  the  building,  5  Ohio  478.  A  lease  to  a  certain 
**  floor"  of  a  building  includes  the  front  wall  of  that  part  of  the 
building,  and  gives  the  lessee  the  right  to  the  exclusive  use 
thereof,  145  Mass.  i  (12  N.  E.  R.  401  ;  i  Am.  St.  Rep.  422).  For 
construction  of  lease  with  option  to  purchase,  and  rights  of  par- 
tfts  thereunder,  see  27  Ind.  269;  96  Ind.  334  (49  Am.  Rep.  161); 
28  O.  St.  276;  particular  stipulations  restricting  use  of  premises 
to  certain  purposes,  see  74  Ind.  433  (39  Am.  Rep.  88) ;  38  0.  St, 
118;  107  N.  Y.  511  (14  N.  E,  R.  420).  A  reservation  allowing 
lessor  "one  half  of  the  pasturage  on  said  land,"  does  not  entitle 
him  to  enter  for  purpose  of  burning  logs,  stumps,  etc.,  thus  en- 
dangering the  tenant's  property,  86  Ind.  477  (44  Am.  Rep.  332). 
For  particular  cases,  see  77  Ind.  388;  83  Ind.  48  ;  2  Blk.  301  (20 
Am.  Dec.  1 1 5). 


CHAPTER  XIV. 

Tax  sales  and  tax  titles. 
Sec.  444.    General  notes. 

So  general  and  varied  are  the  interests  affected  by  the 
power  of  the  government  to  impose  and  collect  taxes,  that 
the  subject  of  taxation  alone  is  sufficient  for  an  elaborate  treat- 
ise. Nothing  more  is  aimed  at  in  this  chapter  than  the  collec- 
tion and  construction  of  our  statutes  concerning  the  mode  and 
manner,  rights  and  remedies  of  parties  in  regard  to  taxes  upon  real 
property  and  their  enforcement.  As  to  what  property  is  assessed, 
see  R.  S.,  §§  6271-^275 ;  rules  for  assessment,  R.  S.,  §§  6300-6329 ; 
E.S.,  §  2125.  For  collection  of  city  taxes,  see  R.  S.,§§  3086-3094; 
as  to  how  far  the  laws  in  respect  to  State  and  county  tax  apply, 
seeR.  S.,  §§  3160-3263.  As  to  towns,  see  R.  S.,  §§3348-3356.  A 
private  sale  by  town  marshal  is  void,  70  Ind.  537.  The  power  of 
city  to  sell  is  statutory,  and  it  has  no  rights  unless  given  by  stat* 
ute,  84  Ind.  467.  As  to  right  of  purchasers  at  sale  by  city,  see  loi 
Ind.  326.     See,  generally,  82  Ind.  251 ;  85  Ind/  341 ;  87  Ind.  408. 

Sec.  446.    Lands  exempt  from  taxation. 

The  following  property  shall  be  exempt  from  tax- 
ation : 

First  The  property  of  the  United  States  and  of 
this  State. 

Second.  The  property  of  any  county,  city  or  town, 
or  township. 

Third.  All  iands  granted  for  the  use  of  the  com- 
mon schools,  so  long  as  the  same  shall  remain  un- 
sold. 

Fourth.  The  personal  property  and  real  estate  of 
every  manual  labor  school  or  college  incorporated 
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within  this  State,  when  used  or  occupied  for  the 
purpose  for  which  it  was  incorporated;  such  real 
estate  not  to  exceed  three  hundred'  and  twenty  acres. 

Fifth.  Every  building  used  and  set  apart  for  edu- 
cational, literary,  scientific,  or  charitable  purposes,  by 
any  institution,  or  by  any  individual  or  individuals, 
association,  of  incorporation,  or  used  for  the  same 
purpose  by  any  town,  township,  city,  or  county,  and 
the  tract  of  land  on  which  such  building  is  situate, 
also  the  lands  purchased  with  the  bona  fide  intention 
of  erecting  buildings  for  such  use  thereon,  not  ex-* 
ceeding  forty  acres ;  also  the  personal  property,  en- 
dowment funds,  and  interest  thereon,  belonging  to 
any  institution,  town,  township,  city,  or  county,  and 
connected  with,  used,  and  set  apart  for  any  bf  the 
purposes  aforesaid;  and  that  taxes  shall  not  be  col- 
lected on  any  such  property,  real  or  personal,  for  the 
year  1882,  or  any  preceding  year. 

Sixth.  Every  building  used  for  religious  worship, 
and  the  pews  and  furniture  within  the  same,  and  the 
lands  whereon  such  building  is  situated,  not  exceed- 
ing ten  acres,  when  owned  by  a  church,  or  religious 
society,  or  in  trust  for  its  use ;  also  every  cemetery. 
(E.  S.  2101.  Acts  1883,  p.  49.  In  force  Feb.  28, 
1883.) 

If  all,  or  any  part,  parcel,  or  portion  of  any  tract 
or  lot  of  land,  or  any  buildings  or  personal  prop- 
erty, enumerated  in  the  preceding  section  as  exempt 
from  taxation,  shall  be  used  or  occupied  for  any 
other  purpose  or  purposes  than  those  recited  in  said 
section,  by  reason  whereof  they  are  exempted  from 
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taxation,  such  property,  part,  parcel,  or  portion  shall 
be  subject  to  taxation  so  long  as  the  same  shall  not 
be  set  apart  or  used  exclusively  for  some  one  of  the 
purposes  specified  in  said  enumeration.  (R.  S.  6277. 
In  force  March  29,  1881.) 

The  constitution  provides  what  kinds  of  property  may  be  ex- 
empt from  taxation,  R.  S.,  §  193  ;  and  a  statute  providing  for  ex- 
emption in  other  cases,  as  of  the  property  of  widows,  unmarried  or 
fatherless  female  infants,  is  unconstitutional,  69  Ind.  375  (35  Am. 
Rep.  223);  75  Ind.  309.  All  laws  exempting  property  from  taxa- 
tion should  be  strictly  construed,  4  Ind.  86;  8  Ind.  328 ;  25  Ind. 
519;  38  Ind,  3;  IC4  Ind.  195  (3  N.  E.  R.  858);  cases  cited,  19 
Ohio  1 10;  42  O.  St.  128  (51  Am.  Rep.  809) ;  6  N.  E.  R.  471.  The 
property  of  the  Indiana  State  Board  of  Agriculture  is  exempt, 
R.S.,  §  2622  ;  and  so  is  the  "National  home  for  disabled  volunteer 
soldiers  in  Grant  county,*'  E.  S.,  §  1622;  likewise  lands  of  State, 
jurisdiction  over  which  is  ceded  to  United  States,  E.  S.,  §§  1619- 
1622.  Buildings  of  the  Masonic  lodge  are  not  exempt,  25  Ind. 
519;  nor  is  a  parsonage,  38  Ind.  3  ;  25  O.  St.  229.  Exemption  of 
church  property  does  not  extend  to  portions  devoted  to  secular 
uses  for  gain,  4  Ind.  86.  A  private  boarding  school  was  held  not 
exempt,  8  Ind.  328  ;  but  a  literary  and  scientific  institution,  though 
conducted  on  proprietor's  private  account,  was  held  exempt,  "24 
Ind.  391.  As  to  exemption  of  endowment  funds,  see  R.  S.,  §  6278. 
The  public  square  of  a  county  cannot  be  sold  on  a  precept  to  pay  an 
assessment  for  street  improvements,  94  Ind.  553  ;  nor  can  a  church 
building  and  grounds,  36  Ind.  338  (10  Am.  Rep.  35).  See  as  to  ex- 
emption from  street  assessments,  115  111.  245  (2  N.  £.  R.  254)  ;  42 
O.  St.  128(51  Am.  Rep.  809).  As  to  rule  for  assessment  where 
exempt  property  has  been  transferred,  see  R.  S.,  §  6300.  See,  gen- 
erally, upon  the  subject  of  exemption  from  taxation,  5  Blk.  409 ; 
20  Ind.  416;  36  Ind.  310;  49  Ind.  272 ;  53  Ind.  60. 

Sec.  446.    Agricultural  lands  in  cities  and  towns. 

Lands  lying  within  the  limits  of  any  city  or  incor- 
porated town  in  this  State,  that  are  not  platted  as 
city  or  town  property,  and  are  not  used  for  other 
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than  agricultural  purposes  or  are  wholly  unimproved, 
together  with  all  personal  property  used  for  the  pur- 
pose of  farming  on  such  lands,  shall  not  be  taxed' in 
such  city  or  town,  for  all  purposes,  at  a  higher  aggre- 
gate percentage  upon  the  appraised  value  thereof  than 
the  aggregate  percentage  of  the  tax  levy  in  the  civil 
township  wherein  such  property  is  situated:  Pro- 
vided,  however,  That  the  provisions  of  this  Act  shall 
not  apply  to  parcels  of  land  containing  less  than  five 
acres.     (R.  S.  3261.     In  force  April  16,  1881.) 

This  statute  is  not  repealed  by  R.  S.,  §  3156,  25  Ind.  165.  The 
statute  is  not  retrospective,  and  has  no  operation  on  taxes  assessed 
before  its  passage,  81  Ind.  582),  It  is  construed  to  mean  that  all 
unplatted  agricultural  lands,  containing  five  acres  or  more,  lying 
within  the  limits  of  a  city,  are  subject  to  a  tax  for  general  city  pur- 
poses, equal  to  the  aggregate  percentage  of  the  levy  in  the  civil 
township  for  general  township  purposes,  io6  Ind.  375  (7  N.  E.  R. 
i) ;  112  Ind.  178  (13  N.  E.  R.  579)  ;  the)''  are  likewise  liable  to  the 
general  burden  of  State  and  county  tax  and  to  the  city  school  tax. 
Id.;  69  Ind.  344;  also  assessments  for  street  improvements,  34  Ind. 
498 ;  63  Ind.  263  ;  109  Ind.  206  (9  N.  E.  R.  721).  See  40  Ind. 
491  ;  58  Ind.  130. 

Sec.  447.    Destruction  of  property— Rebate  of  taxes. 

In  all  cases  where  buildings  or  personal  property 
shall  be  destroyed,  in  whole  or  in  part,  by  unavoida- 
ble casualty,  after  being  assessed  for  the  year,  and 
such  loss  is  not  covered  by  insurance,  the  County 
Auditor  shall,  upon  sworn  proof  of  such  loss,  allow 
a  rebate  of  such  proportion  of  the  taxes  for  that  year 
as  that  part  of  the  year  which  shall  have  passed, 
before  such  destruction,  bears  to  the  whole  year. 
(R.  S.  6279.    In  force  March  29,  188 1.) 
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LIEN  OF  TAXES. 

Sec.  448.   Time  lien  attaches. 

The  lien  of  the  State  for  all  taxes  for  State,  county, 
school,  road,  or  township  purposes  shall  attach  on 
all  real  estate,  on  the  first  day  of  April,  annually, 
and  such  lien  shall  be  perpetual  for  all  taxes  due 
from  the  owner  thereof,  which  have  heretofore  ac- 
crued or  shall  hereafter  accrue,  with  the  interest  and 
penalties  in  each  case  until  payment.  Such  lien 
shall  in  no  wise  be  affected  or  destroyed  by  any  sale 
or  transfer  of  any  such  real  estate.  (R.  S.  6446.  In 
force  March  29,  1881.) 

Taxes  levied  by  a  city  have  a  like  lien,  R.  S.,  §  3086-3284 ;  loi 
Ind.  326.  A  general  tax  for  governmental  purposes  relates  back 
and  binds  the  real  estate  from  the  first  day  of  April,  107  Ind.  520 
(8  N.  E.  R.  573) ;  86  Ind.  550;  see  28  Ind.  256 ;  68  Ind  501  ;  and 
this  lien  continues  until  the  tax  is  paid,  76  Ind.  69, 130;  68  Ind.  501  ; 
see  40  Ind.  353  ;  3  A.  K,  M.  (Ky.)  504.  Taxes  upon  personal  prop- 
erty are  a  lien  upon  the  lands  of  the  owner  thereof,  14  Ind.  465  ; 
99  Ind.  352 ;  see  19  Ind.  146;  but  lands  held  by  husband  and  wife 
as  tenants  by  entireties  are  not  subject  to  lien  for  tax  upon  the 
personalty  of  either,  92  Ind.  298.  By  virtue  of  the  statute  a  pur- 
chaser of  lands  takes  them  subject  to  any  delinquent  tax,  but  his 
personal  property  is  not  liable  for  such  taxes,  69  Ind.  157;  71  Ind. 
281  ;  see  68  Ind.  500.  One  who  is  in  possession  holding  the  legal 
title  to  lands  can  claim  no  lien  for  paying  taxes  upon  them,  105 
Ind.  357  (5  N.  E.  R.  13);  99  Ind.  567.  As  to  when  free  gravel 
road  assessments  become  a  lien,  see  107  Ind.  520  (8  N.  E.  R.  573). 
The  statute  does  not  affect  liens  existing  at  the  time  of  its  pas- 
sage, R.  S.,  §  6521.  See,  as  to  rule  in  case  of  change  of  bounda- 
ries of  a  county,  32  Ind.  234. 

Sec.  449.    Property  liable— Extent  of  lien. 

All  the  property,  both  real  and  personal,  situated 
in  any  county,  shall  be  liable  for  the  payment  of  all 
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taxes,  penalties,  interest,  and  costs  charged  to  the 
owner  thereof  in  such  county ;  and  no  partial  pay- 
ment of  such  taxes,  penalties,  interest,  or  costs  shall 
discharge  or  release  any  part  or  portion  of  such 
property  until  the  whole  be  paid.  Such  lien  shall 
in  no  wise  be  affected  or  destroyed  by  any  sale  or 
transfer  of  any  such  personal  property,  and  shall 
attach  on  the  first  day  of  April,  annually,  for  the  taxes 
of  such  year.     (R.  S.  6447.     In  force  March  29, 1881 .) 

As  to  extent  of  lien  for  taxes  and  its  effect  upon  property,  see 
next  section,  and  14  Ind.  465  ;  19  Ind.  147  ;  41  Ind.  410;  76  Ind. 
69-130.  The  real  owner  of  land  is  liable  for  the  taxes  upon 
it,  71  Ind.  281  ;  see  68  Ind.  500. 

Sec.  460.    Discharge  of  lien  as  to  part  of  the  property 
by  payment  of  tax. 

If  any  partial  payment  be  made,  and  the  payer  de- 
sires it  to  be  applied  on  any  particular  property,  real 
or  personal,  the  property  so  designated  shall  not  be 
sold  for  the  residue  of  the  taxes  due,  if  property  of 
the  same  description  can  be  found  sufficient  to  make 
the  balance  due. 

The  Treasurer  shall  receive  the  tax  on  a  part  of 
any  real  estate  charged  with  taxes,  provided  the  per- 
son paying  such  tax  shall  furnish  a  particular  speci- 
fication of  such  part,  and  shall  pay  a  like  proportion 
of  all  the  several  taxes  charged  thereon  for  State, 
county,  road,  or  other  purposes;  and  if  the  tax  on 
the  remainder  of  such  real  estate  shall  remain  un- 
paid, the  Treasurer  shall  enter  such  specification  on 
his  return  to  the  County  Auditor,  to  the  end  that 
the  part  on  which  the  tax  remains  unpaid  may  be 
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Clearly  known,  but  such  payment  shall  not  discharge 
any  lien  of  the  State  provided  for  in  this  Act 
(R.  S.  6448,  6449.     In  force  March  29,  1881.) 

Sec.  451.    Receipt  for  taxes— Record— Evidence. 

Whenever  any  person  shall  pay  the  taxes  charged 
on  any  property,  the  Treasurer  shall  enter  such  pay- 
ment in  his  cash-book,  and  give  a  receipt  therefor, 
specifying  for  whom  paid,  the  amount  paid,  what 
year  paid  for,  and  the  property  and  value  thereof  on 
which  the  same  was  paid,  according  to  its  descrip- 
tion on  the  duplicate,  in  whole  or  in  part  of  such 
description,  as  the  case  may  be ;  and  such  entry  and 
receipt  shall  bear  the  genuine  signature  of  the  Treas- 
urer, or  his  deputy,  receiving  such  payment.  When- 
ever it  appears  that  any  receipt  for  the  payment  of 
such  taxes  shall  be  lost  or  destroyed,  the  entry  so 
made  shall  be  read  in  evidence,  in  lieu  thereof 
The  Treasurer  shall  enter  the  name  of  the  owner 
or  of  the  person  paying  the  tax,  opposite  each  tract 
or  lot  of  land,  when  he  collects  the  taxes  thereon, 
and  the  post-office  address  of  the  person  paying 
such  tax.     (R.  S.  6450.     In  force  March  29,  1881.) 

Sec.  452.    Lien-holder  may  pay  and  have  a  lien. 

Any  person  who  has  a  lien  upon  any  lands  re- 
turned for  the  non-payment  of  taxes,  may  pay  the 
taxes,  interest,  and  charges  therein.  The  receipt  of 
the  County  Treasurer  therefor  shall  constitute  an 
additional  lien  on  such  land  to  the  amount  therein 
specified;  and  the  amount  so  specified  shall  be  col- 
lectible, with  interest  thereon,  in  the  same  manner 
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as  the  original  lien.     (R.  S.  6451.     In  force  March 
29,  1881.) 

The  lien-holder  has  a  right  to  pay  any  delinquent  taxes,  but 
this  right  does  not  impose  upon  him  the  duty  to  pay  them  ;  nor 
does  it  prevent  him  from  acquiring  title  to  the  property  by  pur- 
chase at  a  tax  sale,  8i  Ind.  336.  For  particular  cases  in  which  the 
lien  holder  may  exercise  the  right  given  by  this  statute,  see  35 
Ind.  527;  52  Ind.  331 ;  117  Ind.  290  (20  N.  E.  R.  155). 

Sec.  463.    Tenant  or  occupant. 

Whenever  the  occupant  or  tenant  of  any  real 
estate  shall  have  paid  the  taxes  thereon ;  or  the  same 
shall  have  been  collected  of  him,  and  any  other  per- 
son, by  agreement  or  otherwise,  ought  to  pay  such 
tax,  or  any  part  thereof, — such  occupant  or  tenant 
shall  be  entitled  to  recover,  by  action,  the  amount 
which  such  person  ought  to  have  paid,  or  to  retain 
the  same  from  any  rent  due  or  accruing  to  such  per- 
son, from  him,  for  the  land  so  taxed.  (R.  S.  6452. 
In  force  March  29,  1881.) 

For  construction,  see  69  Ind.  37. 


Sec.  464.    Treasurer  paying  by  mistake  has  lien. 

Whenever  any  County  Treasurer  shall,  by  mistake, 
have  charged  himself  with,  and  accounted  for,  any 
tax  that  shall  not  have  been  paid  to  him,  such  tax 
shall  be  deemed  and  taken  as  due  him  personally, 
whether  in  or  out  of  office,  and  may  be,  by  him,  col- 
lected in  the  same  way  other  taxes  due  and  unpaid 
are  collected.  The  same  shall  bear  legal  interest, 
and  be  collectible  in  the  same  manner  as  the  original 
lien.     (R.  S.  6453.     In  force  March  29,  1881.) 
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SALE  OF  REALTY  FOR  TAXES. 

Sec.  465.    Demand  of  delinquente,  and  search  for  per- 
sonal property. 

After  the  third  Monday  of  April,  the  Treasurer 
shall  cause  a  list  to  be  made  of  the  delinquents,  with 
the  amount  due  from  each,  and  with  a  separate  col- 
umn headed  "  Return,"  which  list  shall  be  certified  to 
be  correct  by  the  County  Auditor.  He  shall  then 
proceed  with  such  list,  which,  when  so  certified,  shall 
be  a  sufficient  authority,  and  have  the  same  force  and 
.effect  as  an  execution,  and  call,  either  in  person  or  by 
deputy,  upon  every  person  named  in  the  duplicate 
who  is  delinquent,  and  who  resides  in  the  county,  and 
he  shall  make  a  demand  for  the  amount  of  such  de- 
linquent taxes,  and  the  penalty  thereon,  of  each  resi- 
dent delinquent ;  and  if  the  taxes  and  penalty  are  not 
paid  on  such  demand,  he  shall  proceed  immediately 
to  levy  upon  sufficient  personal  property  of  such  de- 
linquent to  pay  such  taxes,  penalty,  and  the  costs  o{ 
sale,  and  to  sell  the  same  in  the  manner  and  at  the 
place  hereinafter  provided.  In  case  such  delinquent 
tax  and  penalty  is  paid  upon  demand,  such  Treas- 
urer shall  charge  and  receive  from  such  delinquent, 
in  addition  to  the  taxes  and  penalty,  the  sum  of 
twenty-five  cents,  and  where  a  levy  is  made,  he 
shall  charge  and  receive,  in  addition  to  his  other 
costs,  the  sum  of  fifty  cents  for  such  demand.  When 
he  can  find  no  personal  property  of  such  delin- 
quent within  the  county  upon  which  to  levy,  after 
diligent  search  therefor,  he  shall  make,  opposite 
the  name  of  said  person  on  said  list  in  the  column 
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marked  "Return,"  a  special  return,  setting  forth  the 
fact  that  he  had  made  diligent  search  in  the  county 
for  personal  property  of  such  delinquent,  and  was  un- 
able to  find  any  upon  which  to  levy  for  the  payment 
of  the  taxes  due  thereon ;  which  return  shall  h^  prima 
facte  evidence  of  the  facts  therein  recited.  (R.  S. 
6427.     In  force  March  29,  1881.) 

For  the  law  regulating  the  sale  of  personal  property  to  satisfy 
taxes,  see  R.  S.,  g§  6429-6434;  104  Ind.  459  (3  N.  E.  R.  122).  It 
is  one  of  the  imperative  duties  of  the  tax  collector  to  satisfy  his 
demands  if  possible  out  of  the  personal  property  of  the  delinquent ; 
and  until  such  personal  property,  if  any  there  be,  has  been  ex- 
hausted, there  can  be  no  legal  or  valid  sale  of  such  owner's  land, 
102  Ind.  389  (i  N.  E.  R.  730);  no  Ind.  174(11  N.  E.  R.  220); 
85  Ind.  481 ;  88  Ind.  90 ;  32  Ind.  379.  Such  a  sale  is  spoken  of  by 
the  court  as  "  illegal  and  void,''  102  Ind.  515;  81  Ind.  338;  but 
doubtless  this  is  partly  an  inaccuracy,  as  it  is  held  that  the  pur- 
chaser of  lands  in  such  cases  takes  the  lien  of  the  State  for  taxes^ 
see  Sec.  481;  and  in  a  case  so  holding  the  court  say,  "  that  no  sale 
of  lands  for  taxes  due,  which  transfers  to  and  vests  the  lien  of  the 
State  in  the  purchaser,  can  be  properly  treated  as  or  adjudged  to 
be  a  Yoi4  sale,"  in  Ind.  467  (12  N.  E.  R.  134).  The  landowner 
may  enjoin  such  a  sale,  95  Ind.  156;  81  Ind.  335  ;  53  Ind.  196;  but 
he  will  be  required  to  give  in  his  complaint  particular  description 
of  the  personal  property  which  is  subject  to  sale,  86  Ind.  545.  As 
to  whether  an  action  for  damages  will  lie .  against  the  treasurer, 
see  82  Ind.  393  ;  Sec.  485. 

Sec.  466.    Delinquent  list. 

Between  the  first  Monday  of  December  and  the 
first  of  January,  annually,  the  County  Auditor  shall 
make  out,  and  record  in  a  book  to  be  provided  for 
that  purpose,  a  list  of  lands  and  lots  returned  and  re- 
maining delinquent  for  taxes,  including  as  well  the 
lands  of  those  whose  personalty,  as  assessed  on  the 
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tax-duplicate  is  less  in  value  than  the  taxes  charged 
against  the  lands  or  lots,  describing  such  lands  or 
lots  as  the  same  are  described  in  the  tax-duplicate, 
and  charging  them  with  the  amount  of  delinquent 
taxes,  with  interest  and  a  penalty  of  ten  per  centum 
on  such  taxes;  also  with  the  taxes  of  the  current 
year,  including  current  and  delinquent  taxes  on 
personal  property ;  and  shall  certify  to  the  correct- 
ness thereof,  with  the  date  when  the  same  was  re- 
corded, and  sign  the  same,  by  himself  or  his  deputy, 
officially.     (R.  S.  6457.     I"  ^^^^^  March  29, 1881.) 

Sec.  457.    Publication  of  delinquent  list. 

The  Auditor  shall  cause  a  copy  of  such  list  to  be 
posted  on  the  door  of  the  Court-house,  and  also  in 
some  public  and  conspicuous  place  in  each  township, 
at  least  three  weeks  before  the  day  of  sale,  and  shall 
have  such  list  printed  in  one  weekly  newspaper  of 
the  county,  for  three  weeks  before  such  sale.  It  shall 
only  be  necessary,  in  the  posted  list,  to  state  in  the 
aggregate  the  amount  of  taxes,  penalty,  interest,  and 
cost  due  thereon,  including  the  taxes  for  the  current 
year.  To  such  list  shall  be  attached,  and  in  like  man- 
ner so  posted ;  a  notice  that  so  much  of  said  lands 
and  lots  as  may  be  necessary  to  discharge  the  taxes, 
interest,  and  charges  which  may  be  due  thereon,  or 
due  from  the  owner  thereof  at  the  time  of  sale,  will 
be  sold  at  public  auction  at  the  Court-house  door  of 
such  county,  on  the  second  Monday  in  February  next 
thereafter,  commencing  at  ten  o'clock  of  said  day,  and 
continuing  from  day  to  day  thereafter,  until  all  are 
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offered.  The  County  Auditor  shall,  on  or  before  the 
day  of  sale,  insert  at  the  foot  of  such  list,  on  his 
record,  a  copy  of  such  notice,  and  certify  on  said 
record,  immediately  following  such  notice,  the  man- 
ner in  which  the  same  was  posted,  the  place  where 
the  same  was  posted,  and  for  what  length  of  time  it 
was  printed  and  posted.  The  expense  of  such  print- 
ing, when  had,  shall  be  paid  out  of  the  county  treas- 
ury, and  shall  not  exceed  twenty  cents  for  each  de- 
scription. (E.  S.  2141.  Acts  1883,  p.  98.  In  force 
June  5,  1883.) 

See  81  Ind.  125. 

Sec.  468.   Remarks  on  tax  sales. 

The  statute  does  not  interfere  with  liens,  penalties  and  rights 
existing  at  the  time  of  its  enactment,  R.  S.,  §  6521 ;  109  Ind.  10 
(9  N.  E.  R.  162).  Statutes  providing  for  sale  of  property  for  taxes 
must  be  strictly  construed,  70  Ind.  537.  When  property  is  once 
sold  for  taxes,  the  State  cannot  interfere  with  the  title  of  purchaser 
on  account  of  back  taxes  not  included  or  considered  in  the  sale, 
1 16  Ind.  244  (4  N.  E.  R.  845).  A  sale  of  escheated  lands  for  taxes  is 
void,  73  Ind.  253.  Taxes  levied  and  assessed  for  the  construction 
of  free  gravel  roads  are  collected  as  other  taxes,  E.  S.,  §  1492 ; 
104  Ind.  162  (2  N.  E.  R.  859);  as  to  ditch  assessments,  see  E.  S., 
§  1 188 ;  106  Ind.  504  (7  N.  E.  R.  570). 

Sec.  459.   Payment  before  sale. 

Delinquent  taxes,  with  penalty,  interest,  and  costs, 
may  be  paid  to  the  County  Treasurer  at  any  time  be- 
fore property  is  sold  therefor.  (R.  S.  6454.  In  force 
March  29, 1881.) 

Sec.  460.    Manner  of  sale. 

On  the  day  mentioned  in  the  notice,  the  County 
Treasurer  shall  commence  the  sale  of  such  lands,  and 
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shall  continue  the  same  from  day  to  day  until  so 
much  of  each  parcel  assessed,  or  belonging  to  each 
person  assessed,  shall  be  sold,  as  will  pay  the  taxes, 
interest,  and  charges  thereon  or  chargeable  to  such 
person  in  said  county.  The  person  offering,  at  said 
sale,  to  pay  the  required  sum  for  the  least  quantity  of 
any  tract  shall  be  considered  the  purchaser  of  such 
quantity:  Provided,  No  bid  shall  be  received  from 
any  person  not  a  resident  of  the  State  of  Indiana, 
until  such  person  shall  file  with  said  Treasurer  an 
agreement  in  writing  consenting  to  the  jurisdiction 
of  the  Circuit  Court  of  the  county  in  which  such  sale 
shall  be  made,  and  also  filing  with  such  Treasurer  an 
appointment  of  some  citizen  of  said  county  as  agent 
of  said  purchaser,  and  consenting  that  service  of  pro- 
cess on  such  agent  shall  give  such  Court  jurisdiction 
to  try  and  determine  any  suit  growing  out  of  or  con- 
nected with  such  sale  for  taxes,  (R.  S.  6459.  ^^ 
force  March  29,  1881.) 

There  is  no  warranty  in  tax  sales,  and  the  doctrine  of  caveat 
emptor  applies  to  them  in  its  fullest  extent,  84  Ind.  467 ;  1 10  Ind. 
174  (11  N.  E.  R,  220).  A  municipality  cannot  bind  itself  by  an 
agreement  to  warrant  title  in  such  cases,  84  Ind.  467.  A  sale 
made  on  Christmas  is  not  invalid,  104  Ind.  459  (3  N.  E.  R.  122). 
As  to  what  amounts  to  "preventing  bidding,"  see  81  Ind.  335. 

Sec.  461.    Sale  of  part  of  a  tract  or  lot. 

When  less  than  the  whole  of  any  tract  of  land  shall 
be  sold,  the  quantity  sold  shall  be  in  a  square  form, 
as  near  as  practicable,  at  the  most  northwesterly  cor- 
ner of  the  tract;  and  when  less  than  the  whole  of  any 
in-lot  or  out-lot  of  any  city  or  town  shall  be  sold,  the 
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which  record  said  Auditor  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  by  the  purchaser  and 
treated  as  a  part  of  the  costs  of  the  sale.  (R.  S.  6464. 
In  force  March  29,  1881.) 

As  to  when  certificate  is  admissible  in  evidence,  see  lo8  Ind.97 
(8  N.  E.  R.  901).  As  to  rights  of  holder  to  possession,  rents  and 
profits,  see  90  Ind.  520 ;  85  Ind.  481. 

Sec.  465.    Guaranty  of  treasurer. 

It  is  hereby  made  the  duty  of  the  County  Treas- 
,  urer,  at  the  time  he  sells  lands  for  taxes  unpaid  and 
delinquent,  as  is  directed  in  this  Act,  and  after  the 
purchasers  of  land  under  such  sales  shall  have  made 
payment  of  the  amount  of  their  bids,  respectively, 
to  indorse  upon  and  annex  to  each  certificate  to  be 
given  to  the  purchaser  by  the  County  Auditor,  as  re- 
quired by  this  Act,  his  written  guaranty,  signed  by 
him,  warranting  that  the  taxes  due  upon  the  tract  or 
tracts,  lot  or  lots,  piece  or  parcel  of  land,  which,  or  a 
portion  of  "which,  are  named  in  such  certificate,  for 
the  years  for  which  the  same  shall  have  been  returned 
delinquent,  have  never  been  paid  by  the  owner,  nor 
by  any  person  on  his  behalf,  and  that  the  same  were 
yet  due  and  unpaid  at  the  time  of  the  sale  thereof 
named  in  such  certificate.     And  if  it  should,  at  any 
time,  appear  that  such  County  Treasurer  had,  before 
the  time  of  making  such  guaranty,  received,  either  in 
person  or  by  deputy,  the  taxes  assessed  against  such 
tract  or  tracts,  lot  or  lots,  piece  or  parcel  of  land,  the 
holder  of  such  certificate  is  entitled  to  his  action  upon 
such  written  guaranty  aforesaid,  forthwith,  upon  the 
fact  becoming  known  that  such  lands  w^ere  improp- 
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erly  sold,  and  without  waiting  the  accrual  of  any 
special  damage  to  such  holder ;  and,  in  such  action, 
the  measure  of  damages  to  which  such  holder  of 
such  certificate  is  entitled  shall  be  double  the  amount 
paid  by  such  holder,  as  taxes,  interest,  penalty,  and 
charges,  with  the  lawiul  Interest  thereon.  Or  such 
holder  is  entitled  to  his  action  on  the  official  bond  of 
such  Treasurer,  against  him  and  his  sureties,  as  for 
dereliction  in  duty;  in  which  action  the  measure  of 
damages  is  the  same  as  above  mentioned.  (R.  S. 
6465.     In  force  March  29,  1881.) 

Sec.  466.    Record  of  sale  by  county  auditor. 

The  County  Auditor  shall  attend,  either  in  person 
or  by  deputy,  as  the  clerk  of  the  sale  of  such  delin- 
quent lands,  and  shall  enter  the  same  on  a  sufficient 
record-book,  giving  a  description  of  the  proper  tract 
or  lot,  showing  how  much  of  each  was  sold,  to  whom, 
and  the  price,  or  whether  the  same  remains  unsold. 
(R.  S.  6463.     In  force  March  29,  1881.) 

Sec.  467.    Unsold  lands. 

The  County  Auditor  shall  make  a  list  each  year, 
before  the  thirty-first  day  of  December,  of  all  the 
lands,  town  and  city  lots,  which  have  been  offered 
for  sale  for  three  years  successively,  after  the  passage 
of  this  act,  and  which  have  remained  unsold  for 
want  of  bidders,  and  in  said  list  he  shall  describe  the 
name  of  the  person  to  whom  said  lands  or  lots  are 
taxed,  if  known  or  if  unknown,  as  they  appear  on 
the  duplicate,  and  the  aggregate  amount  of  the  taxes, 
penalty,  interest,  and  costs  due  thereon,  and  a  de- 
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scription  of  the  lands  or  lots  upon  which  the  taxes 
are  assessed,  and  such  description  shall  be  sufficient, 
if  niade  in  the  manner  that  lands  may  be  assessed 
for  taxation  under  this  act;  and  the  Auditor,  if  he 
finds  the  description  on  the  tax  duplicate  or  delin- 
quent list  imperfect,  shall  correct  and  perfect  the 
same,  and  he  may  amend  such  description  at  any 
time,  which  list  he  shall  certify,  under  his  hand  and 
seal  of  office,  to  be  a  true  and  correct  list  of  such 
unsold  lands,  and  he  shall  deliver  the  same  to  the 
prosecuting  attorney,  with  an  order  to  him  to  pro- 
ceed to  enforce  the  lien  of  the  State  of  Indiana  for 
such  taxes,  penalty,  interest,  and  costs  upon  such 
lands  or  lots.    Such  prosecuting  attorney  shall  also 
procure  from  the  treasurer  of  any  city  or  incorporated 
town  within  the  limits  of  which  such  real  estate  is 
situate,  a  statement  of  the  aggregate  amount  of  the 
municipal  taxes,  penalty,  interest,  and  costs  due  there- 
on.   Before  such  prosecuting  attorney  shall  proceed 
to  enforce  such  lien,  he  shall  ascertain  if  the  same 
can  be  done,  the  name  and  residence  of  the  owner 
of  such  lands  or  lots,  and  he  shall  proceed  to  bring 
suit  in  the  Circuit  Court  of  the  county,  in  the  name 
of  the  State  of  Indiana,  on  the  relation  of  the  prose- 
cuting attorney,  against  such  owner,  making  parties 
thereto  all  persons  who  claim  to  have  an  interest  in 
said  lands  and  lots,  or  who  appear  by  the  public 
records  of  the  county  to  have  judgment  liens,  mort- 
gage liens,  or  other  liens  of  record,  upon  said  lands 
or  lots ;   and  also  the  city  or  town  in  which  said  real 
estate  is  situate,  and  requiring  them  to  assert  such 
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liens  or  claims  in  said  suit.  The  city  attorney  shall 
appear  for  the  city  in  such  case  and  assert  its  claim, 
and  in  so  doing  he  shall  be  allowed  a  docket  fee  off 
[of?]  five  dollars,  to  be  taxed  as  costs.  The  process 
shall  be  issued  and  served  and  publication  made, 
and  all  the  proceedings  conducted  in  the  same  man- 
ner as  ordinary  civil  suits  to  foreclose  mortgages  are 
conducted,  and  the  judgment  obtained  upon  the  lien 
for  such  taxes,  penalty,  interest,  costs,  and  charges, 
shall  have  priority  over  all  other  liens  upon  such 
lands  or  lots,  and  next  in  order  of  priority  shall  be 
the  judgment  obtained  for  the  taxes,  penalty,  inter- 
est, and  costs  due  for  municipal  purposes  to  the  city 
or  town  in  which  such  real  estate  is  situated,  and 
such  liens  shall  in  nowise  be  affected  or  destroyed 
by  any  sale  or  conveyance  of  such  lands  or  lots,  or 
by  any  misnomer  on  the  tax  books  or  assessment 
books  of  the  owner  of  said  lands  or  lots. 

At  the  next  sale  for  taxes  after  the  passage  of  this 
act,  the  county  treasurer  of  any  county  in  which 
lands,  or  town,  or  city  lots  have  been  returned  de- 
linquent, or  have  remained  unsold  for  want  of 
bidders  for  three  years  or  more,  prior  to  March  29th, 
1 88 1,  shall  advertise  and  sell  the  same  as  other  de- 
linquent lands  are  sold,  but  the  same  shall  be  adver- 
tised separately  from  other  lands,  and  the  advertise- 
ment as  to  such  lands  and  lots  shall  specify  that 
they  have  remained  delinquent  for  three  years  prior 
to  March  29th,  1881.  Such  treasurer  shall  offer  and 
sell  such  lots  and  lands  to  the  highest  bidder  for 
cash,  and  when  such  sale  is  made,  the  County  Audi- 
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tor  shall  give  to  such  purchaser  a  certificate  similar 
to  those  given  in  the  case  of  other  tax  sales,  and  re- 
citing the  fact  that  the  purchaser  was  the  highest 
bidder  for  cash.  Such  certificate  shall  entitle  the 
holder  to  a  deed,  as  in  other  cases  of  lands  sold  for 
taxes.  If  the  lands  shall  not  be  redeemed  within 
two  years  from  the  date  of  such  sale,  the  certificate 
shall  be  assignable  as  other  tax  certificates  are.  All 
such  lands,  or  town  or  city  lots,  so  advertised  by  the 
county  treasurer,  which  shall  fail  to  sell  for  want  of 
bidders,  shall  be  considered  forfeited  to  the  State, 
and  they  shall  be  stricken  from  the  tax  duplicate  by 
the  County  Auditor,  and  placed  on  a  book  provided 
for  that  purpose,  in  a  list  headed,  "  Lands  and  lots 
forfeited  to  the. State  of  Indiana  for  non-payment  of 
taxes."  The  owner  of  such  land  or  lot,  or  any  per- 
son, may  redeem  the  same  from  the  State  at  any 
time  within  two  years  from  the  date  of  such  failure 
to  sell,  which  date  shall  be  noted  in  such  book  by 
the  Auditor,  by  paying  to  the  county  treasurer  all 
taxes,  penalties,  and  interest  in  arrears  on  the  said 
property  and  the  costs  of  such  offer  to  sell ;  and  such 
treasurer  shall  at  once  notify  the  County  Auditor  of 
such  redemption;  and  such  property  so  redeemed 
shall  be  by  the  County  Auditor  again  entered  and 
continued  for  taxation  on  the  proper  tax  duplicate. 
In  case  such  lots  or  lands  are  not  redeemed,  the  title 
thereto  shall  vest  in  the  State  of  Indiana  in  fee  simple 
absolute,  and  they  shall  be  held  and  disposed  of  in 
the  same  manner  as  other  lands  of  the  State  are  held. 
The  provisions  of  this  section  shall  apply  to  city 
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treasurers,  who  shall  also  advertise  and  sell  in  like 
manner,  and  at  the  next  sale  for  city  taxes  to  the 
highest  bidder  for  cash,  all  lands  and  lots  which  have 
been  delinquent  or  have  remained  unsold  for  want 
of  bidders  for  three  years  or  more  prior  to  March 
29th,  1 88 1.  All  the  proceedings  of  such  city  treas- 
urer in  advertising,  selling,  making  certificates  and 
deeds,  and  allowing  redemption  and  exacting  for- 
feiture, shall  conform  to  the  provisions  of  this  section ; 
but  the  forfeiture  shall  vest  title  in  the  city  by  its 
corporate  name,  subject  to  redemption  in  two  years ; 
such  city  treasurer  shall  also  keep  a  book  of  entries 
of  lands  and  lots  so  forfeited  to  the  city,  similar  to 
that  kepf  by  County  Auditor.  (E.  S.  2147,  2148. 
Acts  1883,  p.  123.     In  force  March  6,  1883.) 

Sec.  468.   Decree  and  procedure. 

The  decree  in  such  suit  shall  provide  that  the 
property  shall  be  sold  by  the  Sheriff  as  other  lands 
are  sold  on  execution,  at  the  Court-house  door  of 
the  proper  county,  to  the  highest  bidders  for  cash,  by 
the  Sheriff  of  the  county.  The  judgments  as  to 
the  lien  for  taxes,  penalty,  interest,  and  costs  shall 
be  without  any  relief  from  valuation  or  appraise- 
ment laws,  and  without  stay  of  execution.  The 
first  proceeds  of  such  sale,  after  the  payment  of  costs 
of  suit,  shall  be  applied  to  the  extinguishment,  pro 
tanto,  of  the  judgment  for  taxes,  penalty,  interests,  and 
costs,  and  paid  into  the  County  Treasurer's  office, 
and  the  residue  shall  be  apportioned  in  such  man- 
ner as  the  Court  may  direct,  according  to  the  rights 
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of  the  parties ;  but  in  cases  where  there  are  no  lien- 
claimants  or  conflicting  claims  of  ownership,  the 
Court  shall  direct  that  the  surplus,  if  any,  shall  be 
paid  into  the  Treasurer  s  office,  for  the  use  of  the 
owner  of  such  lands  or  lots.  A  docket-fee  of  ten 
dollars  for  the  Prosecuting  Attorney  shall,  in  each  case 
of  foreclosure  of  a  tax  lien,  be  entered  and  charged 
as  costs  on  the  judgment  against  such  lands  or  Jots, 
when  such  judgment  is  obtained,  and  collected  as 
other  costs. 

In  such  suits  and  in  all  other  suits,  and  for  any 
purpose  of  evidence  or  authentication,  the  records 
made  by  the  County  Auditors  respecting  delinquent 
lands,  the  manner  of  advertisement  of  sales  thereof, 
the  sales  made  of  the  same,  the  conveyances  thereof 
executed,  and  all  copies  of  such  records,  or  of  any 
other  papers  required  by  this  Act  to  be  made  out, 
duly  certified  to  be  such  by  the  proper  County 
Auditor  under  his  seal  of  office,  shall  be  received 
as  prima  facie  evidence  of  the  facts  contained 
therein. 

Where  there  are  several  parcels  of  land  or  lots 
belonging  to  the  same  person,  and  which  have  been 
offered  for  sale  for  non-payment  of  taxes  for  three 
years  successively,  and  have  remained  unsold  for 
want  of  bidders,  all  of  such  lands  and  lots  shall  be 
included  in  one  suit.  (R.  S.  6492,  6493,  6494.  In 
force  March  29,  1881.) 

See  98  Ind.  235. 
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REDEMPTION  FROM  TAX  SALE. 

Sec.  469.    Time  and  amount  of  penalty. 

The  owner  or  occupant  of  any  land  sold  for  taxes, 
or  any  other  person  having  an  interest  therein,  may 
redeem  the  same  at  any  time  during  the  two  years 
next  ensuing,  in  the  following  manner:  If  redeemed 
within  six  months  from  the  day  of  sale,  he  shall  pay 
to  the  County  Treasurer,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  full  sum  of  the  purchase- 
money  named  in  his  certificate,  and  all  the  costs  of 
sale,  together  with  ten  per  centum  in  addition ;  if  re- 
deemed after  six  months  and  within  one  year,  he 
shall  pay,  in  like  manner,  the  purchase-money,  to- 
gether with  costs  and  fifteen  per  centum  in  addition ; 
if  redeemed  after  one  year  and  within  two  years,  he 
shall  pay,  in  like  manner,  the  purchase-money,  to- 
gether with  costs  and  twenty-five  per  cent  in  addi- 
tion ;  and  he  shall  also  pay  all  taxes  which  have  been 
paid  thereon,  with  interest  at  the  rate  of  six  per 
centum  per  annum  on  such  taxes.  In  case  the  party 
purchasing  the  land,  or  his  assigns,  fail  to  take  a  tax- 
deed  for  the  land  so  purchased,  within  six  months 
after  the  expiration  of  the  two  years,  no  interest  shall 
be  charged  or  collected  from  the  redemptiorier  after 
that  time.     (R.  S.  6466.     In  force  March  29,  1881.) 

See  E.  S.,§§  2148,  2152,  2156.  The  statute  has  no  reference  to 
void  sales,  102  Ind.  515  (2  N.  "E.  R.  733).  As  to  rights  of  mar- 
ried  women,  see  90  Ind.  520.  In  case  of  void  and  invalid  sale 
if  the  land-owner,  within  the  time  for  redemption  and  before  deed 
is  made,  tender  to  the  proper  officer  all  legal  taxes  due,  with  law- 
ful interest  and  charges  thereon,  a  deed  subsequently  issued  would, 
not   entitle  the  purchaser  to  recover  the  twenty-five  per  cent,  in- 


444  TAX  SALES  AND  TAX  TITLES. 

terest,  102  Ind.  515  ;  otherwise,  if  no  tender  had  been  made  within 
the  proper  time,  Id.  A  party  redeeming,  who  tenders  and  brings 
into  court  the  amount  which  he  in  good  faith  believes  to  be  due, 
has  done  his  duty  ;  and  a  judgment  will  not  be  reversed  because  a 
larger  sum  was  finally  adjudged  to  be  due,  1 14  Ind.  103  (16  K.  E. 
R.  154).     See  114  Ind.  84(i4N.  E.  R.  546;  15  N.  E.  R.  806). 

Sec.  470.    Infants  and  insane  persons. 

Infants,  idiots,  and  insane  persons  may  redeem  any 
lands  belonging  to  them  sold  for  taxes,  within  two 
years  after  the  expiration  of  such  disability,  in  the 
same  manner  as  provided  in  the  preceding  section 
for  redemption  by  other  persons.  (R.  S.  6467.  In 
force  March  29,  1881.) 

This  statute  does  not  interfere  with  the  auditor  executing  the 
deed  at  the  expiration  of  two  years,  97  Ind.  565.  As  to  rights  of 
married  women,  see  90  Ind.  520. 

Sec.  471.  '  Part  owners— Redemption  by. 

Any  person  claiming  an  undivided  part  of  any 
land  sold  for  taxes  may  redeem  the  same,  by  paying 
such  proportion  of  the  purchase-money,  interest,  pen- 
alty, and  subsequent  taxes  as  he  shall  claim  of  the 
land  sold. 

Any  person  claiming  an  undivided  share  in  any 
land  out  of  which  an  undivided  part  shall  have  been 
sold  for  taxes  may  redeem  his  undivided  share,  by 
paying  such  proportion  of  the  purchase-money,  in- 
terest, penalty,  and  subsequent  taxes  as  he  claims  of 
the  land  sold. 

Any  person  claiming  a  specific  part  of  any  lands 
sold  for  taxes  may  redeem  his  specific  part,  by  pay- 
ing such  proportion  of  the  purchase-money,  interest 
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penalty,  and  subsequent  taxes  as  his  quantity  of 
ground  shall  bear  to  the  whole  quantity  sold. 

Any  person  claiming  a  specific  part  of  any  lands 
out  of  which  an  undivided  part  shall  have  been  sold 
for  taxes  charged  on  the  whole  tract  or  lot,  may  re- 
deem his  specific  part  by  paying  such  proportion  of 
the  purchase-money,  interest,  penalty,  and  subse- 
quent taxes  as  his  quantity  of  acres  shall  bear  to  the 
whole  quantity  taxed. 

Any  person  claiming  a  specific  part  of  any  lands 
out  of  which  a  specific  part  belonging  to  some  other 
owner  shall  have  been  sold  for  taxes  charged  on  the 
whole  tract  or  lot,  may  exonerate  himself  from  all 
liability  to  contribute  to  the  owner  of  the  part  sold, 
by  paying  into  the  county  treasury,  at  any  time  be- 
fore the  expiration  of  the  time  allowed  for  redemp- 
tion, such  proportion  of  purchase-money  penalty, 
and  interest  as  his  quantity  of  acres  will  bear  to 
the  whol^  taxed,  and  such  payment  shall  operate  as 
a  redemption  of  a  proportionate  part,  according  to 
the  amount  paid,  of  the  land  sold. 

In  every  case  where  a  partial  redemption  is  asked 
for,  pursuant  to  the  preceding  five  sections,  the 
County  Auditor,  upon  the  application  of  the  redemp- 
tioner,  after  notice  to  the  holder  of  the  certificate,  shall 
determine  the  proportion  to  be  paid  by  the  party 
applying  to  redeem ;  and  his  decision  shall  be  final 
thereon.  For  his  services  in  stating  the  proportion, 
the  redemptioner  shall  pay  him  fifty  cents.  In  every 
case  of  a  partial  redemption,  pursuant  to  either  of  the 
said  sections,  the  quantity  sokl  shall  be  reduced  in 
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proportion  to  the  amount  paid  on  such  partial  re- 
demption, and  the  County  Auditor  shall  convey  ac- 
cordingly. (R.  S.  6468, 6469, 6470, 647 1 ,  6472, 6473. 
In  force  March  29,  1881.) 

Sec.  472.    Xjands  assessed  coigointly— Bights  of  Re- 
demptioner. 

Whenever  the  land  of  any  one  person  shall  be  sold 
for  taxes  assessed  conjointly  on  the  lands  of  such  per- 
son and  the  lands,  of  another  person,  and  such  other 
person  shall  not  pay  his  due  proportion,  the  person 
whose  lands  shall  be  sold  may  redeem  the  same  by 
paying  the  amount  due  to  the  purchaser;  and  he 
shall  be  entitled  to  recover  from  such  other  person 
whose  lands  were  assessed  with  his,  a  just  proportion 
of  the  redemption  money  so  paid,  with  lawful  inter- 
est from  the  time  of  such  redemption,  but  no  suit 
shalj  be  brought  for  the  recovery  of  such  proportion 
until  after  the  expiration  of  the  time  allowed  for  re- 
demption. • 

If  such  owner  shall  not  redeem  the  lands  sold,  and 
the  same  shall  be  conveyed  by  the  County  Auditor, 
such  owner  may  recover  from  such  other  person  the 
same  proportion  of  the  value  of  the  land  sold  and 
conveyed  that  he  ought  to  have  paid  of  the  taxes,  in- 
terest, and  charges  for  which  the  land  shall  have 
been  sold. 

Every  judgment  obtained  under  either  of  the  last 
two  sections  shall  have  priority,  as  against  the  lands 
of  the  defendant  therein  on  which  the  tax  was  as- 
sessed and  for  which  such  proportionate  part  ought 
to  have  been  paid,  to  all  mortgages  executed  and  all 
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judgments  recovered  since  the  time  when  such  taxes 
were  assessed.  (R.  S.  6474,  6475,  6476.  In  force 
March  29,  1881.) 

See  23  N.  E.  R.  140. 

Sec.  473.   Improvements  made  during  time  to  redeem. 

In  case  any  lasting  and  valuable  improvements 
shall  have  been  made  by  the  purchaser  at  a  sale  for 
taxes,  or  by  any  person  claiming  under  him,  and  the 
land  on  which  the  same  shall  have  been  made  shall 
be  redeemed  as  aforesaid,  the  premises  shall  not  be 
restored  to  the  person  redeeming  until  he  shall  have 
paid  or  tendered  to  the  adverse  party  the  value  of 
such  improvements ;  and,  if  the  parties  cannot  agree 
on  the  value  thereof,  the  same  proceedings  shall  be 
had  in  relation  thereto  as  shall  be  prescribed  in  the 
law  existing  at  the  time  of  such  proceedings  for  the 
relief  of  occupying  claimants  of  lands.  No  compen- 
sation shall  be  allowed  for  improvements  made  be- 
fore the  expiration  of  two  years  from  the  date  of  sale 
for  taxes.     (R.  S.  6477.     In  force  March  29,  1881.) 

See  Sees.  683-685.  He  cannot  recover  for  improvements 
made  after  summons  in  suit  to  question  the  validity  of  tax  sale, 
III  Ind.  167  (12  N.  E.  R.  149). 

Sec.  474.    Record  of  redemption  cuid  certificate. 

When  lands  sold  for  taxes,  or  any  portion  thereof, 
shall  be  redeemed,  the  County  Auditor  shall  insert 
a  memorandum  of  such  redemption,  the  quantity 
or  description  of  the  portion  redeemed  (if  not  the 
whole),  the  date  thereof,  and  by  whom  made,  on  his 
record  of  sales  of  land  for  delinquent  taxes,  and 
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sign  the  same  officially,  and  shall  likewise  give  a 
certificate  thereof  to  the  person  redeeming.  (R.  S. 
6478.     In  force  March  29,  1881.)  , 

TAX  DEED. 

Sec.  476.    Execution  and  form  of  deed. 

If  no  person  shall  redeem  the  lands  sold  for  taxes 
within  two  years  from  the  sale,  at  the  expiration 
thereof,  and  on  production  of  the  certificate  of  pur- 
chase (and  in  case  the  certificate  covers  only  a  part 
of  a  tract  or  lot  of  land,  then  accompanied  with  a 
survey  or  description  of  such  part,  made  by  the 
County  Surveyor),  the  Auditor  of  the  county  in 
which  the  sale  of  such  lands  took  place  shall  execute 
to  the  purchaser,  his  heirs  or  assigns,  in  the  name  of 
the  State,  a  conveyance  of  the  real  estate  so  sold, 
which  shall  vest  in  the  grantee  an  absolute  estate  in 
fee-simple,  subject,  however,  to  all  the  claims  which 
the  State  may  have  thereon  for  taxes,  liens,  or  in- 
cumbrances. In  making  such  conveyance,  when 
two  or  more  parcels,  tracts,  or  lots  of  land  are  sold 
for  non-payment  of  taxes  to  the  same  purchaser,  or 
the  same  person  shall,  in  any  wise,  become  the 
owner  of  the  certificates  thereof,  all  of  such  parcels 
shall  be  included  in  one  deed. 

Such  conveyance  shall  be  executed  by  the  County 
Auditor  under  his  hand  and  seal,  be  witnessed  by 
the  County  Treasurer,  be  acknowledged  before  the 
County  Recorder  or  any  other  officer  authorized  to 
take  acknowledgments,  and  shall  be  recorded  in  the 
Recorder's  office  before  delivery.    The  fee  for  record- 
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ing  shall  be  paid  by  the  purchaser,  and  shall  be  in- 
cluded in  the  costs  of  sale.  Such  deed  shall  be 
prima  facie  evidence  of  the  regularity  of  the  sale  of 
the  premises  described  in  the  deed  and  of  the  regu- 
larity of  all  prior  proceedings,  and  prima  facie  evi- 
dence of  a  good  and  valid  title  in  fee-simple  in  the 
grantee  of  said  deed.  Such  deed  shall  be  in  the 
following  form,  as  nearly  as  the  nature  of  the  case 
will  admit: 

Whereas,  A .  B,  did,  on  the day  of ,  1 8—,  produce  to  the 

undersigned,  C,  D.,  Auditor  of  the  county  of- ,  in  the  State  of 

Indiana,  a  certificate  of  purchase,  in  writing,  bearing  date  the 

day  of ,  1 8 — ,  signed  by  E.  F.,  who,  at  the  last-mentioned  date, 

was  Auditor  of  said  county,  from  which  it  appears  that  the  said  A. 

B.  did,  on  the day  of ,  i& — ,  purchase  at  public  auction, 

at  the  door  of  the  court-house  in  said  county,  the  tract,  parcel,  or  lot 
of  land  lastly  in  this  indenture  described ;  and  which  lot  was  sold 

to ^  for  the  sum  of dollars  and cents,  being  the 

amount  due  on  the  following  tracts  or  lots  of  land,  returned  delin- 
quent, in  the  name  of  G,  H.,  for  the  non-payment  of  taxes,  costs, 

and  charges  for  the  years ,  namely:  [Here  set  out  the  land$ 

offered  for  sale] ;  which  said  lands  have  been  recorded,  among  other 
tracts,  in  the  office  of  said  Auditor,  as  delinquent  for  the  non-pay^ 
ment  of  taxes,  costs,  and  charges  due  for  the  year  last  aforesaid, 
and  a  true  copy  of  said  record  transmitted  to  the  office  of  the  Audi- 
tor of  State,  in  manner  and  form  prescribed  by  law,  and  legal 
publication  made  of  the  sale  of  said  lands.  And  it  appearing  that 
the  said  A.  B.  is  the  legal  owner  of  said  certificate  of  purchase,  and 
the  time  fixed  by  law  for  redeeming  the  land  therein  described  having 
now  expired,  and  neither  the  said  G.  H.,  nor  any  person  in  his 
behalf ,  having  paid  or  tendered  the  amount  due  the  said  A.  B.,  on 
account  of  the  aforesaid  purchase,  and  for  the  taxes  by  him  since 
paid  ;  and  the  said  A.  B.  having  demanded  a  deed  for  the  tract  of 
land  tnentioned  in  said  certificate,  and  which  was  the  least  quantity 
of  the  tract  above  described  that  would  sell  for  the  amount  due 
thereon  for  taxes,  costs,  and  cliarges,  as  above  specified;  and  it 
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appearing  from  the  records  of  said  County  Auditor's  office  that  the 
aforesaid  lands  were  legally  liable  for  taxation^  and  luul  been  duly 
assessed  and  properly  charged  on  the  duplicate  with  the  taxes  for 
the  years / 

Therefore^  this  indenture^  made  this day  of ,  /^, 

between  the  State  of  Indiana^  by  C.  Z?.,  Auditor  of  said  county^  of 
the  first  party  and  the  said  A,  B,,  of  the  second  part^  witnesseth: 
That  the  said  party  of  the  first  party  for  and  in  consideration  of 
the  premisesy  has  grantedy  bargainedy  and  sold  unto  the  said  party 
of  the  second  party  his  heirs  and  assigns  forevery  the  tract  or  parcel 

of  land  mentioned  in  said  certificatCy  situate  in  the  county  of , 

and  State  oflndianay  and  described  asfollowSy  tiamely:  [Here  set  out 
the  particular  tract  or  parcel  sold];  to  have  and  to  hold  the  said 
last-mentioned  tract  or  parcel  of  landy  with  the  appurtenances  thereto 
belongingy  to  the  said  party  of  the  second  party  his  heirs  and  assigns 
for  every  in  as  full  and  ample  a  manner  as  the  Auditor  of  said 
county  is  empowered  by  law  to  convey  the  same. 

In  testimony  wlureof  the  said  C.  D,y  Auditor  of  said  county  of 

,  has  hereunto  set  his  handy  and  affixed  the  seal  of  the  Board 

of  County  Commissioners y  the  day  and  year  last  above  written. 

C. D. .     [SEAL.] 

A  uditor  of County. 

Witness : 


ss: 


State  of  Indiana,  ) 

Countyy      \ 

Before  mey  the  undersigned, in  and  for  said  countyy  this 

day  personally  came  the  above-named  C  Zl,  Auditor  of  said  county y 
and  acknowledged  that  he  signed  and  sealed  the  foregoing  deed  for 
the  uses  and  purposes  therein  mentioned. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  sealy  this 
^-  day  of ,  i& — . 

[seal.] 

In  case  circumstances  should  exist  requiring  any 
variation  from  the  foregoing  form,  in  the  recital  part 
thereof,  the  necessary  change  shall  be  made  by  the 
County  Auditor  executing  such  deed;  and  the  same 
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shall  not  be  vitiated  by  any  such  change,  provided 
the  substance  be  retained. 

The  County  Auditors  are  hereby  authorized  to 
make  deeds  for  lands  in  their  respective  counties, 
sold  for  taxes  under  any  former  law,  where  the  same 
remains  yet  to  be  done ;  and  the  deeds  so  made 
shall  be  as  good  and  valid  as  if  made  by  the  person 
authorized  under  any  former  law  to  make  them. 
(R.  S.  6479,  6480,  6481,  6483.  In  force  March  29, 
1881.) 

A  tax  deed  is  not  evidence  of  title,  without  affirmative  proof 
that  all  the  requirements  of  the  law,  from  the  listing  of  the  prop- 
erty to  the  execution  of  the  deed,  have  been  strictly  complied 
with,  121  Ind.  164  (22  N.  E.  R.  725) ;  81  Ind.  496;  85  Ind.  449; 
91  Ind.  515 ;  23  Ind.  32;  see  28  Ind.  347 ;  8  Blk.  336;  i  Id.  564; 
4  Id.  494;  6  Id.  36;  but  one  claiming  under  such  a  deed  is  not 
bound  to  show  anything  as  to  the  levy  of  taxes  or  as  to  the  meet- 
ing of  the  Board  of  Equalization,  94  Ind.  204.  As  to  how  far  it 
is  evidence  of  things  recited  therein,  see  23  Ind.  46;  433  (85  Am. 
Dec.  471).  It  is  not  presumptive  evidence  of  title  unless  witnessed 
by  the  county  treasurer,  93  Ind.  256 ;  and  there  can  be  no  recov- 
ery of  land  upon  such  a  deed,  100  Ind.  45.  It  must  appear,  in  or- 
der to  establish  a  tax  title,  that  the  owner  had  not  personalty  out 
of  which  the  taxes  could  have  been  made,  81  Ind.  213;  and  the 
burden  of  showing  this  is  on  the  holder  of  the  tax  deed,  57  Ind. 
2']'j\  94  Ind.  581 ;  96  Ind.  295  ;  99  Ind.  177.  A  void  tax  deed  gives 
color  of  title,  88  Ind.  552;  but  a  defective  description  cannot  be 
reformed,  86  Ind.  81. 

Sec.  476.    Filing  certificate— Loss. 

When  conveyances  are  delivered  for  lands  sold 
for  taxes,  the  certificate  therefor  shall  be  canceled 
and  filed  away  by  the  Auditor.  In  case  of  the  loss 
of  any  certificate,  on  being  fully  satisfied  thereof  by 
due  proof,  or  upon  the  production  of  a  certified  copy 
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thereof,  the  Auditor  may  execute  and  deliver  the 
proper  conveyance,  and  file  such  proof  or  copy  in 
his  office.     (R.  S.  6484.     In  force  March  29,  1881.) 

Sec.  477.    Record  of  tajc  deeds  by  Auditor. 

A  register  shall  be  kept  by  the  County  Auditor, 
containing  a  brief  description  of  the  lands  by  him 
conveyed  on  sales  for  taxes,  the  names  of  the  per- 
son charged  therewith,  the  dates  of  the  sales,  the 
names  of  the  purchasers,  the  amount  for  which  sold, 
the  names  of  the  grantees  in  the  deeds,  and  the 
dates  of  their  execution.  (R.  S.  6485.  In  force 
March  29,  1881.) 

Sec.  478.    Invalid   sale— Auditor  shall  not  convey— 
Resale. 

Whenever  the  County  Auditor  shall  discover, 
prior  to  the  conveyance  of  any  lands  sold  for  taxes, 
that  the  sale  was,  for  any  cause  whatever,  invalid,  he 
shall  not  convey  such  lands;  and  the  purchase-money 
and  the  interest  thereon  shall  be  refunded  out  of  the 
county  treasury  to  the  purchaser,  his  representatives 
or  assigns,  on  the  order  of  the  County  Auditor; 
and  such  land,  if  originally  liable  to  taxation,  being 
still  delinquent,  shall  again  be  placed  on  the  delin- 
quent list,  and  the  amount  so  refunded,  with  interest, 
be  collected  as  in  other  cases.  (R.  S.  6486.  In 
force  March  29,  1881.) 

Sec.  479.    Death  of  purchaser. 

In  all  cases  of  sale  of  lands  for  taxes,  if  the  pur- 
chaser or  his  assigns  shall  die  before  a  deed  shall  be 
executed  on  such  sale,  the  deed  may  be  executed  by 
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the  Auditor  to  and  in  the  name  of  the  deceased  per- 
son (if  such  person,  being  still  alive,  would  be 
entitled  to  a  deed),  or  to  his  heirs-at-law  or  devisees; 
which  deed  shall  vest  the  title  in  the  heirs  or  devi- 
sees of  such  deceased  person,  in  the  same  manner 
and  liable  to  like  claims  of  creditors  and  other  per- 
sons as  if  the  same  had  been  executed  to  such 
deceased  person-  immediately  previous  to  his  death, 
or  the  executor  or  administrator  may  assign  the  cer- 
tificate of  purchase,  and  the  deed  may  issue  to  the 
assignee  thereof  In  like  cases  which  have  hereto- 
fore occurred,  the  same  rule  shall  apply;  and  all 
deeds  heretofore  issued  in  the  name  of  any  deceased 
person  who,  if  living  at  the  time  of  the  execution 
thereof,  would  have  been  entitled  thereto,  shall  have 
like  effect  as  above  pipvided.  (R.  S.  6490.  In 
force  March  29,  1881.) 

TAX    TITLE. 


Sec.  480.   Invalidity  of  sale— Beftmding  the  purchase- 
money. 

No  sale  or  conveyance  of  land  made  under  this 
or  any  former  law  for  non-payment  of  taxes  shall 
be  valid,  if  at  the  time  of  being  listed,  or  sold,  such 
land  shall  not  have  been  liable  to  taxation,  or  if 
liable,  the  taxes  thereon  shall  have  been  paid  before 
sale,  or  if  the  description  is  so  imperfect  as  to  fail  to 
describe  the  land  or  lot  with  reasonable  certainty,  or 
if  the  sale  or  attempted  sale  is  without  authority  of 
law:  Provided,  however.  That  in  all  such  cases,  and 
whenever  the  proceedings  at  or  prior  to  the  sale  are 
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ineffectual,  for  any  purpose  to  transfer  or  vest  the 
tax  lien  in  the  purchaser,  the  money  paid  by  the 
purchaser  at  such  void  sale  shall  be  refunded,  with 
interest,  out  of  the  proper  treasury  upon  the  warrant 
of  the  proper  officer.  And  if  the  lands  or  lots  in- 
tended to  be  sold  was  or  were  originally  liable  to 
taxation,  they  shall  be  charged  with  all  proper  taxes 
on  the  tax  duplicate,  and  be  collected  as  in  other 
cases.  (E.  S.  2142.  Acts  1883,  p.  95.  In  force 
March  5,  1883.) 

The  sale  of  lands  for  taxes  shall  not  be  invalid  on 
account  of  such  lands  having  been  listed  or  charged 
on  the  duplicate  in  any  other  name  than  that  of  the 
rightful  owner.  (R.  S.  6489.  In  force  March  29, 
1881.) 

This  statute  gives  the  purchaser  at  a  tax-sale  relief  only  when 
the  sale  fails  to  convey  to  him  the  lien  of  the  State,  1 10  Ind.  174 
(11  N.  E.  R.  220).  As  to  when  the  lien  of  the  State  passes,  sec 
Sec.  481.  The  right  is  strictly  statutory,  and  the  purchaser,  to  re- 
ceive the  benefit  of  it,  must  bring  his  case  clearly  within  the 
statute,  107  Ind.  494  (8  N.  E.  R.  294);  no  Ind.  174  (11  N.  E.  R. 
220);  see  70  Ind.  537.  As  to  what  is  a  sufficient  imperfect  de- 
scription to  make  the  statute  apply,  118  Ind.  223  (20  N.  E.  R. 
847).  The  statute  applies  to  suits  brought  after  its  passage  to  set 
aside  a  sale  made  previously,  118  Ind.  323  (20  N.  E.  R.  847);  and 
also  to  tax  sales  by  cities,  loi  Ind.  150;  see  84  Ind.  467;  98  Ind. 
182.  The  listing  and  charging  of  lands  upon  the  tax  duplicate  in 
the  name  of  one  not  the  owner,  will  not  of  itself  invalidate  a  sale 
of  them,  102  Ind.  385  (i  N.  E.  R.  730) ;  81  Ind.  582 ;  88  Ind.  90: 
99  Ind.  353;  71  Ind.  245;  see  94  Ind.  204.  R.S.,§§  5813,  5814. 
providing  for  refunding  of  taxes  wrongfully  assessed  do  not  apply 
to  a  purchaser  at  a  tax  sale,  107  Ind.  494  (8  N.  E.  R.  294). 
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Sec.  481.   lien  of  State  transferred  to  grantee. 

If  any  conveyance  for  taxes  shall  prove  to  be  in- 
valid and  ineffectual  to  convey  title  because  the  de- 
scription is  insufficient,  or  for  any  other  cause  than  the 
first  two  enumerated  in  the  preceding  section,  (480), 
the  lien  which  the  State  has  on  such  lands  shall  be 
transferred  to  and  vested  in  the  grantee,  his  heirs  and 
assigns,  who  shall  be  entitled  .to  recover  from  the 
owner  of  such  land  the  amount  of  taxes,  interest,  and 
penalty  legally  due  thereon  at  the  time  of  sale,  with 
interest,  together  with  the  amount  of  all  subsequent 
taxes  paid,  with  interest ;  and  such  lands  shall  be 
bound  for  the  payment  thereof.  (R.  S.  6488.  In  force 
March  29,  1881.) 

If  any  conveyance  made  by  the  County  Auditor 
pursuant  to  a  sale  made  for  the  non-payment  of  taxes, 
under  this  or  any  former  tax  law,  shall  prove  to  be 
invalid  or  ineffectual  to  convey  title  for  any  cause 
v/hatever,  the  lien  which  the  State  had  on  such  land 
for  State,  county,  township,  and  all  other  purposes 
shall  be  transferred  by  such  deed  to  the  grantee  and 
vested  in  him,  his  heirs  and  assigns,  who  shall  be  en- 
titled to  recover  from  the  owner  of  such'  lands  the 
amount  of  such  legal  taxes,  together  with  all  lawful 
charges,  with  interest  at  the  rate  of  twenty  per  cent, 
per  annum  frCm  the  date  of  such  sales,  and  also  the 
amount  of  all  subsequent  taxes  paid,  with  like  inter- 
est, and  such  claims  shall  be  a  lien  upon  such  lands, 
and  the  same  shall  be  bound  for  the  payment  thereof; 
and  in  case  judgment  shall  be  rendered  against  the 
person  holding  the  title  from  the  Auditor  aforesaid 
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for  the  recovery  of  such  land  in  an  action  of  eject- 
ment or  other  action,  either  at  law  or  equity,  the  court 
shall  ascertain  the  amount  due  to  the  person  holding 
such  tax  deed  as  herein  prescribed,  adding  thereto 
the  value  of  all  improvements  made  by  him  on  such 
lands,  and  shall  decree  the  payment  thereof  within 
such  reasonable  time  as  maybe  determined  by  such 
court;  and  in  default  of  such  payment  shall  decree 
that  such  lands  be  sold  therefor,  or  sufficient  thereof 
to  pay  the  amount  of  such  original  taxes,  interest, 
charges,  and  improvements,  as  aforesaid,  all  for  the 
benefit  and  use  of  the  party  having  said  Auditor  s 
deed,  his  heirs,  or  assigns :  Provided,  That  there  shall 
be  no  right  of  redemption  of  such  property  after  the 
date  of  sale,  and  the  sale  shall  be  without  the  benefit 
of  appraisement  laws,  and  the  sheriff  shall,  upon  the 
receipt  of  the  purchase-money,  execute  to  the  pur- 
chaser a  deed  in  fee-simple. 

Provided,  That  nothing  herein  contained  shall  be 
construed  to  increase  the  rate  of  interest  allowed  the 
purchaser,  in  case  of  failure  of  tax  title,  under  the  law 
in  force  at  the  time  when  such  sale  or  sales  were 
made.  But  in  all  such  cases,  if  the  title  fails  in  any 
proceeding,  the  purchaser  shall  recover  the  amount 
of  taxes  due  on  the  land,  with  interest  at  the  rate  per 
centum  per  annum  allowed  by  the  law,  in  case  of  the 
failure  of  his  tax  title,  in  force  at  the  date  of  such  sale 
or  sales.  (E.  S.  2 1 44, 2 1 45,  Acts  1 883,  p.  96.  In  force 
March  5, 1883.) 

Where  a  tax  sale  is  so  defective  as  to  give  the  purchaser  the 
rights  provided  for  in  Sec.  480,  antty  he  does  not  take  the  lien  of 


TAX  SALES  AND  TAX  TITLES.  457 

the  State,  104  Ind.  75  (3  N.  E.  R.  647) ;  96  Ind.  291 ;  but  in  all 
other  cases,  a  sale  for  the  non-payment  of  taxes,  although  inefifect- 
ual  to  carry  title,  will  carry  the  lien  of  the  State  to  the  purchaset 
for  the  amount  paid  at  the  tax  sale,  and  for  subsequent  taxes 
paid  by  him,  with  interest  at  twenty  per  cent,  which  he  may  en- 
force against  the  land,  Id.  102  Ind.  385  (i  N.  E.  R.  730);  104  Ind.  451 
(4  N.  E.  R.  57) ;  108  Ind.  97  (8  N.  E.  R.  901) ;  1 14  Ind.  84  (14  N.  E. 
R.  546;  15  N.  E.  R.  806),  reviewing  the  law  and  citing  many 
authorities;  see  99  Ind.  353,  The  lien  passes  though  the  sale  be 
void,  104  Ind.  162  (2  N.  E.  R.  859);  81  Ind.  180,  295.  It  may 
pass  by  a  private  sale,  98  Ind.  182;  99  Ind.  353.  The  right  be- 
longs to  a  purchaser  having  a  deed,  77  Ind.  281.  It  passes  if  the 
sale  be  invalid  because  of  the  owner  having  personal  property  out 
of  which  the  tax  might  have  been  satisfied,  81  Ind.  180;  no  Ind. 
174(11  N.  E.  R.  220);  III  Ind. 467  (12  N.  E.  R.  134),  cases  cited; 
1 14  Ind.  84  (14  N.  E.  R.  546) ;  and  same  is  true  if  sale  be  invalid  on 
account  of  the  imperfect  description  of  lands,  81  Ind.  295,  180;  99 
Ind.  353  ;  104  Ind.  75  (3  N.  E.  R*  647)  no  Ind.  174  (i  i  N.  E.  R. 
220)  ;  118  Ind.  323  (20  N.  E.  R.  847) ;  see  88  Ind.  159  ;  and  the  fact 
that  a  conveyance  upon  an  invalid  tax  sale  was  made  before  the 
expiration  of  the  time  allowed  for  redemption  will  not  defeat  it,  104 
Ind.  75  (3  N.  E.  R.  647).  It  may  be  enforced  for  city  taxes  paid 
by  the  pui;chaser,  104  Ind.  498  (4  N.  E.  R.  62) ;  and  for  ditch  as- 
sessments, 106  Ind.  504  (7  N.  E.  R.  570) ;  but  in  the  latter  in- 
stance it  is  held  that  the  burden  is  on  the  party  asserting  the  lien 
to  show  that  the  provisions  of  the  ditch  law  in  regard  to  notice  to 
the  parties  affected  was  substantially  complied  with.  Id.  Ordi- 
narily the  burden  is  on  the  party  resisting  the  lien,  104  Ind.  75 
(3  N.  E.  R.  647).  Where  only  a*  portion  of  the  delinquent's  land 
is  sold,  the  general  lien  for  taxes.  Sees.  448, 449,  is  transferred  to 
that  part,  109  Ind.  199  (9  N.  E.  R.  769).  A  mortgagor  or  his  grantee 
can  acquire  no  lien  for  payment  of  delinquent  taxes,  99  Ind.  567. 
The  lien-holder  may  assert  his  rights  in  suits  for  possession  or  to 
quiet  title,  85  Ind.  482.  As  to  when  it  is  barred  by  statute  of 
limitations,  see  81  Ind.  493:95  Ind.  144.  It  passes  to  the  pur- 
chaser's heirs,  84  Ind.  160;  see  38  Ind.  492.  See,  upon  rate  of  in- 
terest allowed,  99  Ind.  362;  100  Ind.  45  ;  74  Ind.  51  ;  65  Ind.  25  ; 
60  Ind.  573. 
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Sec.  482.  Quieting  title  by  purchaser .  Foreclosing  lien. 

Any  person  holding  any  deed  of  lands  or  lots, 
executed  by  the  County  Auditor,  for  the  non-pay- 
ment of  taxes,  may  commence  a  suit  in  the  Circuit 
or  the  Superior  Courts  of  the  county  where  such 
lands  lie,  to  quiet  his  title  thereto,  without  taking  pos- 
session of  such  lands;  and  all  parties  who  have,  or 
claim  to  have,  or  appear  of  record  in  any  of  the  pub- 
lic offices  of  the  county  where  such  land  or  lot  is 
situated,  to  have  any  interest  in  or  lien  upon  such 
lands  or  lots,  shall  be  made  defendants  in  such  suit ; 
and  no  outstanding  unrecorded  or  other  deed,  mort- 
gage or  claim  shall  be  of  any  effect  as  against  the 
title  or  right  of  the  complainant  as  fixed  and  de- 
clared by  the  decree  entered  in  such  cause ;  and  if, 
upon  the  hearing  of  such  cause,  it  shall  appear  that 
the  complainants  title  was  or  is  invalid  for  any 
cause,  such  suit  shall  not  be  dismissed  by  the  court, 
but  the  court,  in  cases  where  the  tax  was  ciue  and 
unpaid,  shall  ascertain  the  full  amount  of  taxes  and 
lien  which  the  State  had  in  such  land  or  lot  for 
State,  county,  township  and  all  lawful  purposes, 
which  amount  shall  vest-  in  and  be  the  property  of 
the  holder  of  such  tax  deed,  which,  when  ascertained, 
with  interest  at  the  rate  of  twenty  per  cent,  per  an- 
num, together  with  all  taxes  paid  by  the  holder  of 
said  tax  deed  subsequent  to  his  said  purchase,  with 
like  interest  from  the  date  of  such  payment  to  the 
date  of  decree,  shall  be  decreed  to  be  a  lien  on  such 
land  or  lot,  and  the  owner  and  those  claiming  ad- 
versely to  such  title  ordered  and  adjudged  to  pay 
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the  same  within  a  reasonable  time,  and  in  default 
thereof,  shall  direct  that  such  land  or  lot  be  sold 
therefor,  and  that  the  equity  and  right  of  redemption 
of  all  defendants  in  such  suit,  and  all  persons  claim- 
ing under  them,  shall  be  forever  barred  and  fore- 
closed :  Provided^  That  the  proceedings  in  such 
cases  shall  be  conducted  in  the  same  manner,  as  near 
as  may  be  in  conformity  with  the  practice  in  the  case 
of  foreclosure  of  mortgages;  and  the  sale  shall  be 
without  the  benefit  of  appraisement  laws,  and  the 
sheriff  shall,  upon  receipt  of  the  purchase  money, 
execute  to  the  purchaser  a  deed  in  fee  simple  there- 
for. (E.  S.  2143.  Acts  1883,  p.  95.  In  force  March 
S  1883.) 

As  to  sufficiency  of  complaint,  see  71  Ind.  245  ;  86  Ind.  81 ;  99 
Ind.  566.  Statute  of  limitations,  74  Ind.  516;  85  Ind.  449;  93  Ind. 
256;  114  Ind.  103  (16  N,  E.  R.  154).  See,  generally,  119  Ind.  421 
(20  N.  E.  R.  720).  The  statute  here  set  out  is  an  amendment  of 
sec.  6496  of  R.  S.  The  same  legislature  which  enacted  it  on 
the  next  day  passed  another  act  amending  the  same  section, 
E.  S.,  §  2149  (Acts  83»  P-  125).  The  latter  act  in  this  particular 
Is  undoubtedly  void,  50  Ind.  194;  73  Ind.  542. 

Sec.  483.    Presumptions  in  favor  of  tax  titles. 

No  general  or  specific  tax  authorized  by  the  laws 
of  this  State,  and  which  shall  be  assessed  on  any 
property  in  any  township,  cit)^  or  town  within  this 
State,  by  any  officer  authorized  to  make  assessments, 
or  which,  if  made  by  another  person,  may  be  adopted 
by  such  officer  as  his  act,  shall  be  held  to  be  illegal  or 
invalid  for  want  of  any  matter  of  form  in  any  proceed- 
ing not  affecting  the  merits  of  the  case,  and  which 
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shall  not  prejudice  the  rights  of  the  party  assessed. 
All  taxes  assessed  upon  any  property  in  this  State 
shall  be  presumed  to  be  legally  assessed  until  the 
contrary  is  affirmatively  shown;  and  no  sale. of  real 
estate  for  the  non-payment  of  the  taxes  thereon  shall 
be  rendered  invalid  by  showing  that  any  certificate, 
return,  affidavit,  or  other  papet  required  to  be  made 
and  filed  in  any  office  is  not  found  in  any  office  where 
the  same  ought  to  be  filed  or  found,  but,  until  the 
contrary  is  proved,  the  presumption  shall  be,  in  all 
cases,  that  such  certificate,  return,  affidavit,  or  other 
paper  was  properly  made  and  filed  in  the  proper  of- 
fice.    (R.  S.  6498.     In  force  March  29,  1881.) 

Sec.  484.    Proof  required  to  defeat  tax  title. 

In  all  suits  and  controversies  involving  the  title  to 
land  claimed  and  held  by  virtue  of  the  deed  executed 
by  the  County  Auditor  for  non-payment  of  taxes 
thereon,  under  this  or  any  former  tax  law,  the  person 
claiming  by  adverse  title  to  such  deed  shall  be  re- 
quired to  prove,  in  order  to  defeat  the  title  conveyed 
by  such  deed,  either  that  the  land  described  therein 
was  not  subject  to  taxation  at  the  date  of  assessment 
of  the  tax  for  which  it  was  sold ;  or  that  the  taxes,  for 
the  non-payment  of  which  the  land  was  sold,  were 
paid  to  the  proper  officer  within  the  time  limited  by 
law  therefor ;  or  that  the  same  had  not  been  assessed 
for  the  taxes  for  the  non-payment  of  which  it  was  sold ; 
or  that  the  same  had  been  redeemed  pursuant  to  law; 
or  that  a  certificate  in  proper  form  had  been  given  by 
the  proper  officer,  within  the  time  limited  by  law  for 
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paying  .axes  or  for  redeeming  from  sales  made  for 
the  non-payment  thereof,  stating  that  no  taxes  were 
due  at  the  time  such  sale  was  made,  or  that  the  lands 
were  not  subject  to  taxation.  (R.  S.  6495.  In  force 
March  29, 1881.) 

For  construction,  see  94  Ind.  579. 

Sec.  485.   Illegal  sale— Officers  liable  to  the  ii\jured 
party. 

Whenever  the  owner  of  any  tract,  lot,  parcel,  or 
piece  of  land  is  deprived  of  his  title  thereto,  or  to 
some  portion  thereof;  or,  by  reason  of  any  suit  in  re- 
lation thereto,  is  put  to  expense,  damages,  costs,  or 
charges,  by  reason  of  the  failure  of  the  County  Treas- 
urer to  give  proper  credit  for  any  taxes  paid  to  him ; 
or  whenever  any  tract,  parcel,  or  lot  of  land  shall  have 
been  assessed  to  two  different  persons,  and  the  entire 
tax  shall  have  been  paid  by  either  of  them,  and  the 
Treasurer  shall  sell  such  land  as  delinquent  on  ac- 
count of  the  non-payment,  by  the  other  party,  of  the 
taxes  assessed  against  him  thereon,  the  party  dam- 
aged by  such  sale,  or  his  legal  representatives,  may, 
in  an  action  against  the  officer  by  whose  act  or  omis- 
sion such  damages  have  been  caused,  or  upon  his 
official  bond,  recover  a  judgment  for  double  the 
amount  of  all  the  damages,  costs,  and  charges  to 
which  such  owner  may  have  been  subjected  in  conse- 
quence of  such  failure  or  such  dereliction  of  duty. 
(R.  S.  6499.     In  force  March  29, 1881.) 

See  82  Ind.  393, 
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Sec.  486.   Injunction— Tender* 

In  all  cases  where  one  seeks  by  an  injunction  to  prevent  the 
sale  of  his  land  for  taxes,  or  the  enforcement  of  such  a  sale,  he  must 
tender  either  to  the  proper  officer,  if  the  sale  has  not  been  made, 
or  in  other  cases  to  the  purchaser,  all  taxes,  penalties,  interest, 
etc.,  which  are  a  claim  upon  the  property,  102  Ind.  198  (i  N.  E.  . 
R.  353),  cases  cited ;  64  Ind.  360;  25  Ind.  381.  He  must  not  only 
make  a  sufficient  tender,  but  must  keep  it  good  by  bringing 
the  money  into  court,  and  must  aver  in  his  complaint  that  he  does 
bring  it  into  court,  1 14  Ind.  84  (14  N.  E.  R.  546 ;  15  N.  E.  R.  806), 
citing  many  authorities,  and  fully  reviewing  the  law  upon  this  sub- 
ject ;  see  also,  as  to  what  is  a  sufficient  allegation  of  tender,  97  Ind. 
565  ;  104  Ind.  162  (2  N.  E.  R.  859).  What  are  grounds  for  an 
injunction,  95  Ind.  156;  81  Ind.  335 ;  53  Ind.  196. 
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CHAPTER  XV.    . 

LIENS. 

Sec.  487.    Satiafiaction  of  liens  by  grantor. 

Every  grantor  in  a  deed  of  conveyance  to  real  es- 
tate which  has  been  placed  upon  record,  in  which 
deed  such  grantor  has  retained  a  lien  for  purchase- 
money  or  other  purpose  on  the  real  estate  so  con- 
veyed, shall,  when  full  satisfaction  of  said  lien  shall 
have  been  received  by  the  grantor,  his  assign  or  his 
lawful  agent,  and  at  the  request  of  such  grantee  or 
other  person  authorized  to  make  such  request,  enter 
satisfaction  of  such  lien  on  the  margin  of  the  record 
thereof,  or  in  other  proper  place  on  such  record,  which 
shall  operate  as  a  complete  release  and  discharge  of 
such  lien  forever. 

That  when  such  lien  shall  not  have  been  satisfied 
as  provided  in  section  one  of  this  act,  the  grantor,  his 
assign  or  his  lawful  agent,  at  the  request  of  the  grantee 
or  other  person  authorized,  shall  be  required  to  make 
a  certificate  thereof,  duly  acknowledged  by  the  grantor, 
his  assign  or  his  lawful  agent,  as  is  required  for  the 
acknowledgment  of  conveyances  to  entitle  the  same 
to  be  recorded,  which  certificate  and  acknowledgment 
shall  be  recorded  by  the  Recorder  in  whose  office 
such  deed  is  recorded,  with  reference  to  the  book  and 
page  containing  the  recorded  deed,  and  such  recorded 
certificate  shall  forever  discharge  and  release  the  lien 

(463) 
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aforesaid.   (E.  S.  683, 684.   Acts  1889,  p.  553.   In  force 
March  9, 1889.) 

Sec.  488.   Priority  of  liens. 

University  fund  mortgages  payable  to  the  State  have  priority 
from  their  date,  Rev.  Stat.,  §  461.  In  Indiana,  as  between  me- 
chanics* liens,  there  is  no  priority.  Acts  1889,  p.  257  (E.  S.,  §  1707). 
Such  lien  relates  back  to  the  date  the  work  was  done  or  materials 
furnished,  and  takes  priority  over  an  intervening  mortgage,  or 
conveyance,  76  Ind.  534;  29  Ind.  424.  A  mortgage  has  priority 
over  assessments  for  drainage  not  recorded  at  the  time  of  the  ex- 
ecution of  the  mortgage,  loi  Ind.  446;. 72  Ind.  435.  An  indem- 
nity mortgage  to  secure  future  advances  is  prior  to  a  mortgage 
subsequently  executed  to  secure  indebtedness,  57  Ind.  435  ;  but  a 
fraudulent  mortgage  will  be  subject  to  the  priority  of  a  subse- 
quent judgment,  56  Ind.  449.  Fractions  of  a  day  will  be  consid- 
ered in  settling  questions  of  priority,  112  Ind.  568  (14  N.  K.  R. 
591).  Execution  liens  cannot  be  tacked  so  as  to  give  priority  over 
a  mortgage  lien,  17  Ohio  578.  The  priority  of  a  judgment  or  mort- 
gage lien  is  hot  affected  by  sale  under  a  junior  incumbrance,  but 
the  lien  of  an  execution  is,  78  Ind.  62.  Where  equities  are  equal 
in  merit,  that  which  is  first  in  time  will  prevail,  37  O.  St.  66.  Where 
judgment  liens  accrue  at  the  same  time  the  execution  first  issued 
has  priority,  89  Ind.  442  ;  loi  Ind.  436,  440.  A  judgment  against  a 
devise  of  land  is  prior  to  a  mortgage  executed  after  death  of  the  tes- 
tator, 74  Ind.  510.  Where  land  is  held  by  an  equitable  title  the 
judgment  creditor  who  first  sues  to  subject  it  to  the  payment  of 
debts  has  priority,  11  Ohio  355  ;  butthepriorityof  judgment  liens 
is  not  affected  by  a  decree  obtained  by  one  of  the  judgment  credi- 
tors subjecting  land  to  sale  which  had  been  fraudulently  conveyed, 
96  Ind  136. 

VENDOR'S   AND   VENDEE'S   LIENS. 

Sec.  489.    Definition,  creation  and  extent  of  vendor's 
liens. 

A  vendor's  lien  is  an  equitable  right  to  resort  to  the  land  sold 
as  a  security  for  the  payment  of  the  purchase-money,  86  Ind. 
455;  in  order  to  prevent  the  property  of  one  person  from  being 
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taken  for  the  benefit  of  another  without  consideration,  ii  O.St. 
62 ;  Tiedeman  on  Real  Real  Prop.,  §  292.     It  arises  only  out  of 
a  sale  of  land,  40  O.  St.  214 ;  and  does  not  constitute  an  estate  in 
land   of  any  kind,  83  Ind.  526;  i  Blkf.  287.     It  may  exist   even 
where  the  technical  relations  of  vendor  and  vendee,  as  between 
the  parties,   does  not,  106  Ind.  120  (5  N.  E.  R.  910);  iii  Ind. 
504  (13  N.  E.  R.  43) ;  24  O.  St.  41 1  ;  as  where  one  purchases  real 
estate  and  causes  it  to  be  conveyed  to  another,  95  Ind.  221 ;  83 
Ind.  203,  he  may  hold  such  lien,  but  there  should  be  some  privity 
in  estate  or  in  law,  25  Ind.  42  (87  Am.  Dec.  553).     As  between 
the  vendor  and  vendee  the  lien  exists  even  if  the  deed  fails  to 
show  that  any  part  of  the  purchase-money  remains  unpaid,  83 
Ky.  417;  13  Bush  270.     The  lien  is  on  the  land,  and  not  on  the 
rents  and  profits,  14  Bush  621  ;  and  it  cannot  exist  at  the  same 
time  with  a  mortgage  on  the  same  land  to  secure  the  same  debt, 
II  B.  Mon.  128.     It  exists  in  favor  of  one  who  sells  and  conveys 
a  mere  equitable  title,  3  Dana  (Ky.)  56 ;  7  J.  J.  Marsh.  249,  289; 
or  of  the  holder  of  a  written  promise  to  pay  purchase-money  for 
land,  42  Ind.  501 ;  and  it  will  be  kept  alive  until  the  purchase- 
money  is  .paid,  113  Ind.  93  (14  N.  E.  R.  902).    It  is  extinguished 
by  a  sale  on  execution  in  favor  of  the  vendor,  i  Ohio  99 ;  or  by 
the  vendor  purchasing  the  land  subject  to  the  lien,  6  Blkf.  482  ; 
and   it   does  not  even   attach   when  the  vendor  takes  personal 
security  for  the  purchase-money,  20  Ohio  546.     It  extends  to  the 
lands  purchased  by  or  conveyed  to  a  married  woman,  41  Ind.  142 ; 
56  Ind.  565 ;  83  Ind.  203  ;  86  Ind.  593 ;  even  though  her  note  be 
void,  20  Ind.  24,  54;  and  it  matters  not  whether  the  land  be  pur- 
chased for  her  separate  use  or  not,  9  B.  Mon.  363.     Such  lien  is 
superior  to   widow's  right  of  dower,  8  Blkf.  121  ;  43  O.  St.  199 
(i  N.  E.  R.  222) ;  and  extends  to  a  right  of  way  sold  to  a  railroad 
company,  20  O.  St.  401.  »A  lien  for  purchase-money  may   be 
created  in  favor  of  a  third  person  where  the  parties  so  intend,  78 
Ky.  506.    See  24  N.  E?  R.  976. 

Sec.  490.    Vendee's  lien. 

.  Where  the  purchaser  of  land  has  paid  any  portion  of  the  pur- 
chase-money in  good  faith,  relying  on  the  contract  of  sale,  which 
for  any  reason  fails  to  ripen  into  title,  he  has  a  lien  enforceable  in 
all  respects  similar  to  a  vendor's  lien,  Tiedeman  on  Real  Prop., 
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§  295  ;  112  Ind.  370  (14  N.  E.  R.  230 ;  2  Am.  St.  Rep.  190).  A  pur- 
chaser by  a  parol  contract  may  have  this  lien  for  the  consideration 
which  he  has  paid,  5  T.  B.  Mon.  405  :  or  for  improvements  made 
in  good  faith,  3  B.  Mon.  66 ;  so  has  a  vendee  whose  contract  has 
been  dissolved  for  any  reason,  3  A.  K.  Marsh.  177  (3  Am.  Dec. 
141) ;  or  where  the  vendor  fails  to  Convey,  4  J.  J.  Marsh.  163. 
The  vendee's  lien  continues  against  a  subsequent  purchaser  with 
notice,  7  Blkf.  453. 

Sec.  491.    Assignment  of  vendor's  lien. 

A  vendor's  lien  is  assignable,  and  a  transfer  of  the  note  passes 
the  lien  also,  93  Ind.  330;  41  Ind.*25  ;  33  Ind.  i ;  5  Ind.  492 ;  7  Blkf. 
227 ;  79  Ky.  327;  14  Bush  (Ky.)449;  13  B.  Mon.  (Ky.)  376;  12B. 
Mon.  95  ;  same  as  a  mortgage,  84  Ind«  486 ;  and  several  assignees 
of  notes  gfiven  for  purchase-money  may  share  in  the  benefits  of  the 
lien,  3  B.  Mon.  (Ky.)  452  ;  5  T.  B.  Mon.  286;  4Lit.(Ky.)  317  (14 
Am.  Dec.  135).  So  may  a  bona  fide  holder  of  such  note,  8  B.  Mon. 
(Ky.)  466 ;  or  a  person  to  whom  the  vendee  has  assumed  to  pay  the 
purchase-money;  6  B.  Mon.  71  (43  Am.  Dec.  147);  or  the  assignee 
of  a  part  of  the  note,  5  B.  Mon.  134;  but  it  is  held  that  the  as- 
signee  must  use  diligence  or  he  will  lose  his  lien,  14  Bush  174; 
but  the  lien  is  not  lost  by  the  assignee  taking,  without  knowledge, 
the  forged  note  of  a  third  person,  3  B.  Mon.  452.  It  makes  no 
difference  that  the  payor  of  the  assigned  note  is  a  married  woman, 
30  Ind.  244(95  Am.  Dec.  689).  In  Ohio,  it  is  held  that  a  ven- 
dor's lien  is  personal  and  does  not  pass  to  the  assignee  of  the  note 
given  for  the  purchase-money,  14  Ohio  21  ;  i  Ohio  318  (13  Am. 
Dec.  627) ;  but  the  court  concedes  that  such  lien  passes  to  the 
heirs  upon  the  death  of  the  vendor,  2  Ohio  386.  See  50  Miss. 
153  ;  19  Tex.  497 ;  25  Ala.  327  ;  36  Ala.  695  ;  14  Iowa  147 ;  75  IlL 
159;  18  Ark.  142  ;  14  Ga.  216;  21  Cal.  228. 

Sec.  402.    Subsequent  pur'chase;r— Notice. 

The  equity  of  a  vendor's  lien  follows  the  estate  into  the  hands 
of  all  subsequent  purchasers  who  have  notice  that  the  purchase- 
money  is  unpaid,  31  O.  St.  505  ;  7  Blkf.  162 ;  4  Blkf.  339;  and  one 
who  purchases  without  such  notice  and  is  afterward  notified,  he  is 
then  bound  to  the  extent  of  his  purchase-money  remaining  unpaid, 
72  Ind.  522  ;  8  B.  Mon.  468 ;  5  B.  Mon.  562.      A  subsequent  pur- 
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chaser  is  not  bound  unless  he  has  notice  of  the  lien,  68  Ind.  211 ; 
but  a  judgment  creditor  is,  7  Blkf.  250;  4  Ind.  48 ;  14  Bush  (Ky.) 
449.  The  burden  of  proof  of  notice  is  on  the  vendor,  55  Ind. 
593 ;  4  Ind.  231.  Constructive  notice  may  be  sufficient,  7  B.  Mon. 
117;  and  if  the  purchaser  has  knowledge  that  any  portion  of  the 
purchase-money  is  unpaid  he  is  put  on  inquiry  as  to  the  amount, 
30  Ind.  460.  A  recital  in  a  deed  under  which  the  vendor  holds  is 
notice,  20  Ind.  40;  18  Ind.  251;  26  Ind.  333;  6  B.  Mon.  75; 
though  not  recorded  if  referred  to,  4  Lit.  (Ky.)  318 ;  so  is  a  record 
of  a  contract  of  sale,  24  Ind.  429;  or  the  fact  that  the  vendor  re- 
tains possession,  7  3.  Mon.  313  ;  but  not  a  notice  acquired  in  a  pre- 
.  vious  transaction,  which  may  have  been  forgotten,  89  Ind.  374 ; 
73  Ind.  65  (40  Am.  Rep.  287) ;  6  B.  Mon.  424.  A  purchaser  of 
part  of  the  land  may  require  the  first  vendor  to  enforce  his  lien 
against  the  remaining  portion,  12  B.  Mon.  136. 

Sec.  403.    Parties,  pleading  and  judgment. 

The  vendor  in  a  suit  to  foreclose  his  lien  need  only  make  such 
parties  defendants  as  have  or  claim  some  interest,  47  Ind.  383, 
18  Ind.  171.     In  a  suit  by  the  administrator  of  the  vendor  to  en- 
force the  lien  and   reform   the  deed,  the    heirs    are   necessary 
parties,  68  Ind.  410.     Holders  of  other  notes  secured  by  the  same 
lien  should  be  made  defendants,  and  they  should  set  up  their 
claims  by  cross-complaint,  8  Bush  343 ;  but  the  assignor  of  a  note 
given  for  purchase-money  is  not  a  necessary  party,  13  B.  Mon. 
211.     The  complaint  should  set  forth  the  terms  of  the  contract, 
performance,  on  the  part  of  the  vendor,  or  readiness  to  perform, 
12  Bush  loi ;  and,  if  deed  has  not  been  made,  a  tender  is  neces- 
sary,  III  Ind.  68  (12  N.  E.  R.  82);  3  Bush  186;  2  B.  Mon.  4. 
The  complaint  is  good  without  averring  the  insolvency  of  the 
vendee,  99  Ind.  494;  but  without  such  averment  and  proof  the 
land  cannot  be  sold  until  the  personalty   subject  to  execution 
has  been  exhausted,9i  Ind.  288;  62  Ind. 205  ;  81  Ind.  534.  Under 
the  code  the  vendor  may  enforce  his  lien  on  the  land  without 
first  reducing  his  claim  to  a  judgment,  but  he  is  not  compelled  to 
do  so  J  15  Ind.  43  {J^  Am.  Dec.  99).     A  decree  quieting  title  does 
not  bar  a  suit  to  enforce  a  vendor's  lien,  121  Ind.  140(22  N.  E.  R. 
882)-     The  judgment  must  identify  the  land  to  be  sold,  10  Bush 
(Ky.)  (>^ ;  9  Bush  665 ;  and  should  order  only  so  much  of  the  land 
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to  be  sold  as  will  satisfy  the  amount  due,  9  Bush  24.     An  uii 
divided  interest  may  be  ordered  sold,  10  B.  Mon.  213. 

Sec.  494.    EztingaiBhment  or  waiver  of  vendor's  lien. 

If  the  vendor  accepts  other  valid  securities  he  thereby  waives 
his  lien  upon  the  land,  87  Ind.  167;  92  Ind.  268,  449;  4  Bush 
(Ky.)  126;  20  Ohio  546  (55  Am.  Dec.  472) ;  17  Ohio  289  (49  Am. 
Dec.  459) ;  5  Ohio  37 ;  10  Bush  (Ky.)  93  ;  26  Ind.  364.  The  accept- 
ance of  worthless  securities  procured  by  fraud  of  any  kind  does 
waive  the  lien,  85  Ind.  80;  84  Ind.  489;  106  Ind.  558(7  N.  E.  R. 
258);  60  Ind.  64(28  Am.  Rep.  651);  nor  does  the  obtaining  of  a 
simple  judgment  on  the  claim,  91  Ind.  88  ;  86  Ind.  455 ;  nor  the 
mere  agreement  to  accept  a  mortgage,  23  Ind.  533 ;  nor  the  ac- 
ceptance of  a  void  mortgage,  20  Ind.  24.  Taking  a  valid  mort- 
gage waives  the  lien,  74  Ind.  159  ;  25  Ind.  450;  14  Ind.  439.  The 
mortgage  and  the  equitable  lien  cannot  exist  together, 93  Ind.  463; 
II  B.  Mon.  128;  but  in  Ohio  it  is  held  that  the  lien  is  not  ex- 
tinguished by  the  vendor  taking  a  mortgage  to  secure  the  claim* 
17  O.  St.  II  (91  Am.  Dec.  115);  11  O.  St.  67;  17  Ohio  500(49 
Am.  Dec.  478).  The  lien  once  waived  cannot  be  revived,  74  Ind. 
159;  but  is  lost  forever,  19  Ind.  151  ;  86  Ind.  456.  A  vendor 
may  lose  his  lien  by  estoppel,  79  Ky.  148  ;  or  by  failing  to  state 
in  his  deed  to  the  vendee  that  the  purchase-money  remains  un- 
paid, 3  Met.  (Ky.)  253 ;  but  not  by  a  renewal  of  the  notes  given 
for  the  purchase-money,  3  Bush  (Ky.)  179 ;  10  B.  Mon.  281 ;  nor  by 
taking  the  husband's  notes  for  land  conveyed  to  the  wife,  72  Ind. 
73  ;  63  Ind.  297 ;  nor  by  taking  the  note  and  bond  of  the  vendees 
without  some  distinct  security,  i  Blk.  418  (i2  Am.  Dec.  258); 
nor  by  obtaining  a  judgment,  81  Ky.  579. 

JUDGMENT    LIENS. 

Sec.  495.    Final  judgments  liens  on  all  realty. 

• 

All  final  judgments  in  the  supreme  or  circuit  courts 
for  the  recovery  of  money  or  costs  shall  be  a  lien 
upon  real  estate  and  chattels  real,  liable  to  execution 
in  the  county  where  judgment  is  rendered,  for  the 
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space  of  ten  years  after  the  rendition  thereof,  and 
no  longer,  exclusive  of  the  time  during  which  the 
party  may  be  restrained  from  proceeding  thereon  by 
any  appeal  or  injunction,  or  by  the  death  of  the  de- 
fendant, or  by  agreement  of  the  parties  entered  of 
record.     (R.  S.  608.     In  force  May  6,  1853.) 

Judgment  liens  are  subject  to  the  equitable  rights  of  third  par- 
ties, until  an  execution  sale  to  a  bana  ^^/f  purchaser,  but  not  after, 
78  Ind.  595.  Redemption  does  not  destroy  the  Hen  of  so  much 
of  the  judgment  as  is  not  satisfied,  114  Ind.  350(16  N.  E.  Rep. 
791).  See  Redemption,  Sec.  220.  The  lien  of  a  judgment  upon  the 
debtor's  right  to  redeem  does  not  give  the  judgment  plaintiff  a 
right  to  the  rents  and  profits,  97  Ind.  521.  A  judgment  is  a  cloud 
upon  title,  even  after  the  ten  years  shall  have  expired,  if)i  Ind. 

577. 

Sec.  496.    The  interest  in  realty  to  which  the  lien  at- 
taches, and  its  extent. 

Judgments  are  but  general  liens,  and  will  not  be  allowed  to 
stand  in  the  way  of  prior  equities,  108  Ind.  585  (8  N,  E.  Rep.  446, 
9  N.  E.  Rep.  601);  114  Ind.  114(15  N.  E  Rep.  817:5  Am.  St.  Rep. 
593);  67  Ind.  433  ;  102  Ind.  217  (i  N.  E.  Rep.  724).  The  lien  of  a 
judgment  only  affects  the  interest  in  the  real  estate  which  the 
debtor  actually  has  at  the  time  the  lien  attaches  ;  and  courts  of 
equity  will  always  allow  that  interest  to  be  shown,  105  Ind.  17  (4 
N.  E.  Rep,  287);  103  Ind.  404  (2  N.  E.  Rep.  950);  102  Ind.  524 
(i  N.  E.  Rep.  386) ;  105  Ind.  237  (4  N.  E.  Rep.  460).  A  judgment 
is  not  a  lien  on  land  which  hcis  been  sold  and  conveyed  in  good 
faith,  and  the  deed  not  recorded,  94  Ind.  127;  24  Ind.  165 ;  and  a 
purchaser  of  land  who  has  no  deed,  will  be  protected  to  the  ex- 
tent of  the  purchase-money  paid  prior  to  the  attaching  of  the  lien, 
20  O.  St.  68.  The  lien  of  a  judgment  extends  to  improvements 
made  by  a  purchaser  of  the  land  after  the  judgment,  86  Ind.  295. 
The  equity  of  redemption  is  subject  to  a  judgment  lien  26  Ind. 
220  (89  Am.  Dec.  460) ;  and  lands  conveyed  to  a  trustee  are  sub- 
ject to  the  lien  of  a  judgment  against  the  cestui  que  trust,  4  Ind. 
362  ;  and  a  vendor's  estate  in  land,  contracted  to  be  sold  but  not 
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conveyecL,  is  subject  to  the  lien  of  a  judgment  against  the  vendor, 
9  Ind.  93.  A  judgment  is  not  a  lien  on  land  held  by  a  mere  equi- 
table title,  68  Ind.  86;  11  Ohio  355;  as  where  the  judgment  de- 
fendant, grantee,  is  in  possession  by  a  deed  which  does  not  de- 
scribe the  premises,  91  Ind  197  ;  nor  is  land  held  by  a  mere  title 
bond  subject  to  a  judgment  lien,  i  Ind.  246;  2  Blkf.  431 ;  21  Ind. 
1 1.3  ;  20  Ind.  481.  A  judgment  is  not  a  lien  upon  a  mortgagee's 
interest  in  land,  82  Ind.  165  ;  nor  upon  lands  exempt  from  execu- 
tion, either  in  the  hands  of  the  execution  defendant  or  his  grantee, 
113  Ind.  393  (15  N.  E.  Rep.  463).  Liens  of  judgments  attach  to 
funds  derived  from  the  sale  of  land  in  the  same  order  as  they  do 
to  the  land  itself,  87  Ind.  63 ;  79  Ind.  35. 

Sec.  497.    Beginning  and  duration  of  the  lien. 

Where  lands  are  devised,  the  lien  of  a  judgment  against  the  dev- 
isee attaches  immediately  upon  the  death  of  the  testator,  89  Ind. 
577 ;  but  the  attaching  of  the  lien  does  not  divest  the  executor  of 
power  to  sell  given  him  by  the  will,  31  O.  St.  144.    Existing  judg- 
ments become  liens  on  after-acquired  real  estate  at  the  time  it  is 
acquired  and  without  priority,  i  Ind.  259.      The  lien  of  a  judg- 
ment continues  ten  years,  not  counting  the  time  which  its  enforce- 
ment is  prevented  by  injunction,  appeal,  death  of  defendant,  or 
agreement,  no  Ind.  143  (11  N.  E.  Rep.  32).     The  lien  of  a  tran- 
script from  a  justice  of  the  peace  continues  ten  years  from  the  ren- 
dition of  the  judgment  and  not  from  the  filing  of  the  transcript, 
118  Ind.  569  (19  N.  E.  Rep.  464;  21  N.  E.  R.  243).  The  lien  of  a 
judgment  may  be  lost  by  delay,  91  Ind.  154;  87  Ind.  162.    The 
lien  of  a  judgment  on  land  sold  to  a  remote  grantee  should  not 
exist  any  longer  than  the  statutory  existence  of  the  contract  or 
note  creating  the  judgment,  81  Ky.  577  (SO  Am.  Rep.  181).  Liens 
are  not  divested  by  destruction  of  records,  but  must  be  reinstated 
before  sale,  17  Ind.  165  ;  but  a  judgment  lien  on  land  is  divested 
by  a  sale  in  partition  proceedings,  and  attaches  to  the  funds  de- 
rived from  the  sale,  22  O.  St.  616. 

Sec.  498.    Judgment  lienEh-Miscellaneous  notes. 

Judgment  liens  are  created,  and  may  be  divested,  by  statute, 
67  Ind.  283.  The  attachment  of  the  lien  to  the  legal  title  does 
not  interfere  with  prior  equities,  Freeman  on  Jud.,  §§  356,  357.  A 
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conveyance  under  a  contract  of  purchase  cannot  be  defeated  by  a 
judgment  rendered  subsequent  to  the  contract  and  payment  of 
purchase-money,  and  before  the  delivery  of  the  deed,  86'  Ind.  228, 
229.  A  judgment  in  one  county  is  not  a  lien  on  land  in  another, 
51  Ind.  85.  The  lien  of  a  judgment  against  a  corporation  is 
not  affected  by  the  appointment  of  a  receiver,  22  Ind.  181.  A 
judgment  of  the  circuit  court  of  the  United  States,  within  the 
scope  of  its  jurisdiction,  is  a  lien  upon  real  estate  the  same  as  the 
judgment  of  a  State  court,  5  Ohio  398  (24  Am.  Dec.  301).  The 
fact  that  a  judgment  becomes  dormant,  after  proceedings  are  be- 
gun to  marshal  liens,  does  not  prevent  the  judgment  creditor 
from  sharing  in  the  distribution  of  assets,  18  O.St.  376.  The  judg- 
ment must  be  revived  in  the  county  where  taken,  83  Ind.  106. 

Sec.  499.    Judgment  for  wife's  antenuptial  debts. 

When  any  woman  against  whom  any  liability  ex- 
ists shall  marry,  and  has  or  acquires  lands,  judg- 
ment on  such  liability  may  be  rendered  against  her 
and  her  husband  jointly,  to  be  levied  of  such  lands 
only.     (R.  S.  5127.     In  force  May  6,  1853.) 

The  land  owned  by  a  wife  who  is  a  minor,  may  be  subjected 
to  payment  of  a  debt  contracted  by  her  before  marriage  for 
necessaries,  86  Ind.  373  ;  and  in  suits  to  enforce  liabiHty  against 
the  separate  real  estate  of  a  married  woman  for  debts  contracted 
before  marriage,  the  husband  is  a  proper  party,  91  Ind.  266  (46 
Am.  Rep.  598) ;  but  real  estate  derived  by  virtue  of  a  previous 
marriage  cannot  be  sold  during  a  widow's  subsequent  marriage, 
73  Ind.  1 59. 

Sec.  500.    Judgments  on  bonds  to  the  State. 

Judgments  on  bonds  payable  to  the  State  of  In- 
diana shall  bind  the  real  estate  of  the  debtor  from 
the  commencement  of  the  action.  (R.  S.  609.  In 
force  May  6,  1853.) 

A  judgment  on  an  administrator's  bond  is  a  prior  Hen  to  a  mort- 
gage  executed  after  suit  on  the  bond  is  commenced,  92  Ind.  75. 
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The  lien  begins  with  the  suit  and  not  from  the  time  the  party  is 
brought  in  by  an  amendment,  ii6  Ind.  189  (18  N.  E.  Rep.  607). 
A  surety  is  a  debtor  within  the  meaning  of  this  statute,  30 
Ind.  92. 

Sec.  501.    FiUng  transcript  in  other  counties. 

It  shall  be  the  duty  of  the  clerk  of  any  court  of 
record  of  this  State,  rendering  any  judgment,  to  make 
out  a  certified  copy  thereof,  under  the  seal  of  such 
court,  at  the  request  of  any  person  interested ;  which 
copy  may  be  filed  in  the  office  of  the  clerk  of  any 
circuit  court  in  this  State,  and  when  so  filed  shall  be 
recorded  and  entered  in  the  judgment-docket  in  the 
same  manner  as  judgments  rendered  in  any  such 
court. 

Such  judgment  from  the  time  of  filing  the  copy 
aforesaid,  shall  be  a  lien  upon  all  the  real  estate, 
including  chattels  real,  of  the  judgment-debtor,  situ- 
ated in  the  "county  where  filed,  as  fully  as  if  such 
judgment  had  been  rendered  thereon.  (R.  S.  610, 
6n.     In  force  May  6,  1853.) 

This  statute  applies  to  judgments  rendered  in  superior  courts. 
75  Ind.  314.  The  transcript  when  filed  and  recorded  is  a  lien, 
but  the  execution  must  issue  from  the  court  in  which  the  judg- 
ment was  rendered,  97  Ind.  242.  The  lien  of  such  a  transcript 
includes  costs  whether  the  amount  of  costs  be  specified  or  not, 
91  Ind.  410.  Such  transcript  does  not  affect  the  title  of  an  inno- 
cent purchaser  until  it  has  been  recorded  and  entered  in  the 
judgment  docket,  80  Ind.  348;  73  Ind.  235,2.39;  but  when  it  is 
filed  and  recorded  it  is  a  lien  on  whatever  interest  in  land  the 
debtor  may  have,  26  Ind.  220  (89  Am.  Dec.  460). 

Sec.  502.    Execution  from  one  county  to  another. 

An  execution  against  property  issued  to  another 
county  shall  bind  the  real  estate  of  the  defendant 
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from  the  time  of  the  levy.     (R.  S.  689.     In  force 
May  6,  1853.) 

An  order  of  attachment  becomes  a  lien  in  the  same  manner 
and  to  the  same  extent  as  an  execution,  Rev.  Stat.,  §  922. 
The  execution  is  a  lien,  from  the  day  on  which  it  is  levied,  on 
whatever  interest*  the  debtor  may  have  in  the  land,  and  this  lien 
is  not  affected  by  any  subsequent  conveyance  by  the  debtor, 
23  N.  E.  Rep.  795. 

Sec.  503.    Transcript  from  justice. 

It  shall  be  the  duty  of  every  justice  of  the  peace 
in  this  State,  when  requested  by  the  plaintiff  or  his 
agent,  to  make  out  and  certify  a  true  and  complete 
transcript  of  the  proceedings  and  judgment  in  any 
cause  upon  any  docket  legally  in  his  possession. 
The  plaintiff  may  file  such  transcript  in  the  office  of 
the  clerk  of  any  court  in  this  State. 

It  shall  be  the  duty  of  the  clerk,  forthwith,  to  record 
the  transcript  in  the  order-book,  and  docket  the 
judgment  in  the  judgment-docket.  The  judgment 
set  forth  in  the  transcript  shall  be  a  lien  upon  the 
real  property  of  the  defendant  within  the  county,  to 
the  same  extent  as  judgments  of  the  court,  from  the 
time  of  filing  the  transcript  (R-  S.  612,  613.  In 
force  May  6,  1853.) 

Such  transcript  when  filed  and  recorded  is  a  lien  for  ten  years 
from  the  time  of  the  rendition  of  the  judgment,  but  not  from 
time  of  the  filing  and  recording  of  the  transcript,  ii8  Ind.  569 
(19  N.  E.  Rep.  463  ;  21  N.  E.  Rep.  243),  Such  transcripts  are 
liens,  as  between  the  parties  and  all  having  notice,  from  the  time 
of  filing,  and  as  to  all  others  from  the  time  of  recording, 
104  Ind.  336  (3  N.  E.  Rep.  894);  80  Ind.  348.  A  sale  upon 
execution    on    such    judgment    after   ten    years    is    not    void, 
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82  Ind.  535.     If  the  land  be  sold  in  partition  proceedings  the 
lien  attaches  to  the  proceeds  of  the  sale,  92  Ind.  405. 

Sec.  504.    Bribery  proceedings^-Lien  of  transcript. 

The  filing  of  such  transcript  as  in  sections  six  and 
nine  provided,  and  the  filing  the  complaint  with  the 
clerk  as  in  section  three  in  this  act  provided,  shall 
operate  from  the  time  of  such  filing  as  a  lien  upon 
the  real  estate  of  such  defendant  in  the  county  to  the 
extent  of  the  judgment,  which  may  afterward  be  ren- 
dered against  him  in  such  prosecution;  and  such 
judgment  shall  have  the  same  effect  and  lien  as  if 
rendered  at  the  time  of  such  filing;  and  such  lien 
shall  be  declared  in  such  judgment.  (E.  S.  1406. 
Acts  1889,  p.  362.     In  force  March  9,  1889.) 

Section  6,  referred  to  in  the  above  statute,  provides  for  the 
filing  of  the  transcript  of  the  proceedings  had  before  the  justice 
in  the  circuit  court  or  the  superior  court  very  similar  to  bastardy- 
proceedings  ;  and  section  3  provides  for  the  filing  of  the  com- 
plaint in  the  circuit  or  the  superior  court ;  and  sections  6  and  9 
both  provide  for  the  taking  of  a  bond  for  the  appearance  of  the 
accused. 

Sec.  505.    Bastardy  proceedings. 

If  the  defendant  shall  not  have  been  arrested,  or 
has  escaped  after  arrest,  such  trial  shall  proceed  in 
his  absence ;  and  if  he  be  adjudged  the  father  of  such 
child,  the  justice  shall  transmit  the  papers  and  a 
transcript  of  such  judgment,  without  delay,  to  the 
clerk  of  the  Circuit  Court  of  the  proper  county,  who 
shall  file  and  docket  the  same  for  trial ;  and  such 
cause  shall  be  heard  and  determined  by  such  Court 
in  the  same  manner  as  if  such  defendant  were  present 
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The  filing  of  such  transcript,  as  in  the  preceding 
section  of  this  Act  provided,  shall  operate,  from  the 
time  of  such  filing,  as  a  lien  upon  the  real  estate  of 
the  defendant  to  the  extent  of  the  judgment  which 
may  afterward  be  rendered  against  him  in  such 
prosecution;  and  such  judgment  shall  have  the  same 
effect  and  lien  as  if  rendered  at  the  time  of  such  filing; 
and  such  lien  shall  be  declared  in  such  judgment 
(R.  S.  986, 987.     In  force  May  6,  1853.) 

Sec.  506.    Recognizance— Lien  of. 

Every  recognizance  shall  bind  the  real  estate  of 
the  principal  from  the  time  it  is  taken,  but  shall  only 
bind  the  real  estate  of  the  surety  from  the  time  judg- 
ment of  forfeiture  is  rendered,  (R.  S.  1220.  In 
force  May  6,  1853.) 

Judgments  on  such  forfeited  recognizance  shall 
bind  and  be  a  lien  upon  all  real  estate  of  the  princi- 
pal and  sureties  within  the  county  in  which  the 
judgment  is  rendered,  from  the  date  of  the  com- 
mencement of  the  action ;  and  such  judgment  shall 
be  executed  without  relief  from  valuation  or  ap- 
praisement laws ;  and  the  finding  and  judgment  of 
the  Court  shall  specify  the  date  of  the  lien  of  such 
judgment.     (R.  S.  1723.     In  force  Sept.  19,  1881.) 

See  Liens ;  Miscellaneous  Notes,  Sec.  541. 

LIS  PENDENS. 

Sec.  607.    "Ids  pendens  record." 

There  shall  be  kept  in  the  office  of  the  clerk  of  the 
several  circuit  courts  of  this  State  a  book  to  be  called 
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the  "  Lis  Pendens  Record,"  which  shall  be  a  public 
record.     (R.  S.  324.     In  force  July  2,  1877.) 

This  act  does  not  apply  to  cases  pending  when  it  became  a 
law,  93  Ind.  555.  A  lis  pendens  duly  prosecuted  is  notice  to  a 
purchaser  so  as  to  bind  his  interest  by  the.  decree,  81  Ind.  41. 

Sec.  509.    Notice— Oontents—Filmg. 

Whenever  any  suit  shall  be  commenced  upon  any 
bond  payable  to  the  State  of  Indiana,  in  any  of  the 
courts  of  this  State,  it  shall  be  the  duty  of  the  plaintiff 
in  such  case,  to  file  with  the  County  Clerk,  a  written 
notice,  containing  the  title  of  the  Court,  the  names  of 
all  the  parties  to  such  suit,  and  a  statement  that  it  is 
upon  an  official  bond :  and  whenever  any  person  shall 
have  commenced  a  suit,  whether  by  complaint  as 
plaintiff",  or  by  cross-complaint  as  defendant,  to  enforce 
any  lien  upon,  right  to,  or  interest  in,  any  real  estate, 
upon  any  claim  not  founded  upon  an  instrument  exe- 
cuted by  the  party  having  the  legal  title  to  such  real 
estate,  as  appears  from  the  proper  records  of  such 
county,  and  recorded  as  by  law  required ;  or  not 
founded  upon  a  judgment  of  record  in  the  county 
wherein  such  real  estate  is  situated,  against  the  party 
having  the  legal  title  to  such  real  estate,  as  appears 
from  such  proper  records,  it  shall  be  the  duty  of  such 
person  to  file  with  the  Clerk  of  the  Circuit  Court  in 
each  county  where  the  real  estate  sought  to  be  af- 
fected is  situated,  a  written  notice  containing  the  title 
of  the  Court,  the  names  of  all  the  parties  to  such  suit, 
a  description  ot  the  real  estate  to  be  affected,  and  the 
nature  of  the  lien,  right,  or  interest  sought  to  be  en- 
forced against  the  same ;  which  notices  shall,  upon 
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the  payment  of  the  proper  fees,  be  immediately  re- 
corded in  said  "  Us  Pendens  Record''  by  the  Clerk, 
who  shall  note  upon  the  record  the  day  and  hour 
when  said  notice  was  filed  and  recorded.     (E.  S.  14. 

Acts  1889,  P-  201.     In  force  May  10, 1889.) 

« 

Sec.  500.    Attachment  and  writs  from  other  counties. 

Whenever  any  sheriff  or  coroner  of  any  county  in 
this  State  shall  seize  upon  any  real  estate  or  interest 
therein,  by  virtue  of  any  writ  of  attachment;  or  shall 
levy  upon  any  such  real  estate  or  interest  therein,  by 
virtue  of  any  execution  issued  to  him  from  any  court 
other  than  the  court  of  the  county  in  which  he  is 
sheriff  or  coroner — he  shall,  at  the  time  of  making  the 
seizure  or  levy,  file  with  the  clerk  of  the  Circuit  Court 
of  his  county  a  written  notice  setting  forth  the  names 
of  the  parties  to  the  proceedings  upon  which  the  writ 
of  attachment  or  execution  is  founded,  and  a  descrip- 
tion of  the  land  seized  or  levied  upon ;  which  notice 
shall  be  recorded,  as  provided  for  in  the  preceding 
section  of  this  act;  and  such  sheriff  or  coroner  shall 
state,  in  his  return  to  the  attachment  or  execution, 
that  such  notice  has  been  filed ;  and  for  making  and 
filing  which  notice  he  shall  be  allowed  a  fee  of  fifty 
cents,  to  be  taxed  as  costs:  Provided,  That  such 
sheriff  or  coroner  shall  not  be  required  to  file  such 
notice  until  the  attachment  or  execution-plaintiff  shall 
have  furnished  the  money  to  pay  the  clerk  for  filing 
and  recording  the  same. 

Whenever  such  attachment  shall  be  dismissed,  or 
the  judgment  rendered  thereon  shall  be  satisfied,  or  if 
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suit,  75  N.  Y.  409 ;  i  Abb.  N.  C.  452.  As  to  general  nature,  see 
65  N.  Y.  30.  An  action  may  be  maintained  against  one  who 
maliciously  files  a  lis  pendens,  20  Hun  555;  56  How.  316;  26 
Hun  573*  A  statute  requiring  the  filing  of  a  notice  of  lis  pen- 
dens is  a  change  of  the  (iommon  law,  48  N.  Y.  585.  Applies  only 
to  parties  and  those  who  purchase  pending  suit  and  after  notice  is 
filed,  32  N.  Y.  81  ;  15  Barb.  520;  22  Barb.  161  ;  24  N.  Y.  613 ;  27 
Barb.  252  ;  17  N.  Y.  125  ;  47  How.  423  ;  66  N.  Y.  5 ;  59  N.  Y.  629. 

Sec.  514.    Purchaser  pending  litigation. 

As  a  general  rule,  one  who  acquires  real  estate  pending  litiga- 
tion is  bound  by  the  result,  107  Ind.  417  (8  N.  E.  Rep.  280); 
98  Ind.  261 ;  loi  Ind.  ^^,  373;  38  Ind.  16;  81  Ind.  41 ;  3  A.  K. 
Marsh.  (Ky.)  415.  A  deed  executed  pending  litigation  gives  the 
grantee  the  right  to  continue  the  litigation  in  the  name  of  his 
grantor,  105  Ind.  'J^  (4  N.  E.  Rep.  423).  In  order  to  constitute  a 
lis  pendens,  there  must  be  a  suit  pending,  and  the  complaint  must 
disclose  the  subject-matter,  65  Ind.  563;  80  Ind.  422;  25  O.  St 
656 ;  and  in  order  to  bind  a  stranger,  process  must  be  issued  and 
served  I  Bush  (Ky.)  443 ;  but  the  parties  are  bound  without  the 
service  of  process,  1 1  B.  Mon.  309.  It  is  held  that  a  mere  attempt 
to  enforce  a  lien  at  a  time  when,  or  against  property  where,  none 
exists,  does  not  amount  to  a  lis  pendens,  83  Ky.  154.  A  defendant 
who  files  a  cross-complaint,  has  his  lis  pendens  from  the  time  he 
files  his  cross-complaint,  79  Ky.  346.  To  make  the  lis  pendens 
available,  there  must  be  a  continuous  prosecution  of  the  suit,  115 
111.  610  (4  N.  E.  R.  483) ;  without  unreasonable  delay,  114  N.  Y. 
595(22  N.  E.  R.40);  I  Bush  (Ky.)  427;  28  O.  St.  181  (22  Am. 
Rep.  370)  ;  2  Dana  (Ky.)  41 1  (26  Am.  Dec.  459).  A  suit  in  one 
county  may  constitute  lis  pendens  as  to  land  situated  in  another, 
1  Bush  (Ky.)  427.  A  purchaser  in  one  State,  acquiring  real  estate 
situated  in  another  must  be  treated  as  a  purchaser  pending  litiga- 
tion, 9  Dana  (Ky.)  372  (35  Am.  Dec.  143) ;  12  Cent.  L.  J.  loi.  See 
25  Am.  Dec.  195-197,  note.  A  purchase  pending  an  action  to  en- 
force  a  mere  lien  is  not  void,  51  Ind.  158;  see  21  Ind.  305.  The 
doctrine  of  lis  pendens  is  not  a  favorite  with  courts,  unless  its 
application  is  necessary  to  insure  justice,  48  N.  Y.  385  ;  and  it 
does  not  apply  to  a  party  in  interest  who  is  not  made  a  party  to 
the  suit,  17  Ohio  226. 
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MECHANICS'   LIEN& 

Sec.  615.   Who  may  have. 

Contractors,  sub-contractors,  mechanics,  journey- 
men, laborers  and  all  persons  performing  labor  or 
furnishing  material  or  machinery  for  erecting,  alter- 
ing, repairing  or  removing  any  house,  mill,  manu- 
factory, or  other  building,  bridge,  reservoir,  system  of 
water  works,  or  other  structure  may  have  a  lien  sepa- 
rately or  jointly  upon  the  house,  mill,  manufactory, 
or  other  building,  bridge,  reservoir,  system  of  water 
works  or  other  structure  which  they  may  have 
erected,  altered,  repaired  or  removed,  or  for  which 
they  may  have  furnished  material  or  machinery  of 
any  description,  and  on  the  interests  of  the  owner  of 
the  lot  or  land  on  which  it  stands,  or  with  which  it  is 
connected,  to  the  extent  of  the  value  of  any  labor 
done,  or  material  or  machinery  furnished  or  both,  and 
all  claims  for  wages  for  mechanics  and  laborers  em- 
ployed in  or  about  any  shop,  mill,  wareroom,  store- 
room, or  manufactory,  shall  be  a  first  lien  upon  all 
the  machinery,  tools,  stock  of  material,  or  work  fin- 
ished or  unfinished  located  in  or  about  such  shop, 
mill,  wareroom,  storeroom,  or  manufactory,  or  used 
in  the  business  thereof;  and  should  the  person,  firm 
or  corporation  be  in  failing  circumstances,  the  above- 
mentioned  claims  shall  be  preferred  debts,  whether 
notice  of  lien  be  filed  or  not  (E.  S.  1705.  Acts 
1889,  p.  257.     In  force  March  9,  1889.) 

The  liens  of  laborers  are  not  affected  by  laws  providing  for 
the  payment  of  wages,  E.  S.,  §  1604. 
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Sec.  516.    Miscellaneous  notes. 

Statutes  providing  for  mechanics'  liens  are  to  be  liberally  con- 
strued to  carry  out  the  purpose  of  their  enactment,  44  O.  St.  420 
(7  N.  E.  R.  737) ;  but  a  lien  against  real  estate  is  not  to  be  ac- 
quired without  something  more  than  the  mere  inactive  consent 
of  the  owner,  115  Ind.  297  (17  N.  E.  R.  572) ;  100  Ind.  586.  An 
agreement  by  a  vendor  to  advance  money  toward  a  building, 
Upon  land  sold  but  not  conveyed,  was  held  to  authorize  the  ven- 
dee to  create  the  lien  against  the  property,  123  111.  98(i4N.  E.  R. 
I ;  5  Am.  St.  Rep.  490).  The  word  "  owner"  is  not  to  be  limited  to 
an  owner  in  fee,  4  O.  St.  loi.  A  water-works  company  was  held 
not  to  be  a  manufacturing  company  within  the  meaning  of  the 
statute  giving  a  lien  against  manufacturing  companies,  62  Ind. 
63  ;  and  making  a  pavement  in  front  of  a  house  is  not  the  erection 
or  repair  of  a  building,  62  Ind.  217.  The  lien  may  be  waived  bv 
an  agreement  either  express  or  implied,  37  O.  St.  420;  38  O.  St. 
323  ;  or  by  taking  a  promissory  note  of  a  debtor  payable  in  bank, 
72  Ind.  181  ;  68  Ind.  254;  45  Ind.  509;  but  not  by  an  ordinary 
promissory  note  not  negotiable,  17  Ind.  456;  7  Blk.  218  (41  Am. 
Dec.  219) ;  6  Bush  (Ky.)  304.  As  to  a  claim  for  materials  furnished 
but  not  used,  see  64  Am.  Dec.  678,  679,  note. 

Sec.  517.    Extent  of  lien. 

The  entire  lahd  upon  which  any  such  building, 
erection  or  other  improvement  is  situated,  including 
that  portion  not  covered  therewith,  shall  be  subject  to 
lien  to  the  extent  of  all  the  right,  title  and  interest 
owned  therein  by  the  owner  thereof,  for  whose  imme- 
diate use  or  benefit  such  labor  was  done  or  material 
furnished ;  and  where  the  owner  has  only  a  lease-hold 
interest,  or  the  land  is  incumbered  by  mortgage,  the 
lien,  so  far  as  concerns  the  buildings  erected  by  said 
lien-holder,  is  not  impaired  by  forfeiture  of  the  lease 
for  rent  or  foreclosure  of  mortgage;  but  the  same 
may  be  sold  to  satisfy  the  lien  and  removed  within 
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ninety  days  after  the  sale  by  the  purchaser.     (E.  S. 
1706.    Acts  1889,  p.  257.     In  force  March  9,  1889.) 

Sec.  518.    Property  subject  to  the  lien. 

A  mechanic's  lien  will. not  attach  to  a  public  building  unless 
so  provided  by  statute,  1 1  N.  E.  R.  495,  note.     In  Indiana,  there 
can  be  no  mechanics*  lien  on  a  county  building,   100  Ind.  59 ;  94 
Ind.  553;  86  Ind.  531  (44  Am.  Rep.  338)  ;  or  on  a  county  bridge, 
82  Ind.  190;  nor  on   a  school-house,  102  Ind.  223  (i   N.  E.  R. 
389);  but  the  contrary  was  held  in   17  Ind.  225.     In  New  York 
the  statute  authorizes  a  lien  on  public  buildings,  105  N.  Y.  139 
(11  N.  E.  R.  495).     A  mechanic  who  builds  for  a  tenant  at  suffer- 
ance cannot  treat  the  tenant  as  agent  of  the  owner,  so  as  to 
charge  the  land,   115  III.  138  (3  N.  E.  R.  569,  573)  ;  57  Ind.  173. 
A  church  is  subject  to  a  lien  for  improvements  which  the  con- 
gregation, with  the  consent  of  the  trustees,  directed  to  be  made, 
103  Ind.  414  (2  N.  E.  R.  829).     Land  held  by  husband  and  wife 
as  joint-tenants  may  be  subject  to  a  lien,  87  Ind.  490;   and  so 
may  a  building  which  belongs  to  a  tenant,  84  Ind.  24;  9  Ind.  3. 
The  lien  extends  to  the  whole  of  the  real  estate  included  in  the 
one  lot  or  parcel,  and  not  merely  to  the  portion  on  which  the  build- 
ing stands,  148  Mass.  104(19  N.  E.  R.  14);  65  Ind.  367;  121  111. 
571  (13   N.  E.  R.    182).     The   lien   cannot   be  joint  on  several 
buildings,  54  Ind.  72  ;  see  21  Ind.  45  and  24  O.  St.  402.  A  statute 
providing  for  a  lien  on  "  buildings  "  will  include  a  floating  wharf, 
7  Blkf.  387  r  and  "any  bridge  includes  a  railroad  bridge,"  41  O.  St. 
37  (52  Am.  Rep.  (>t)  ;  but  the  expression  "  other  structure  "  does 
not  include  a  railroad,  35  O.  St.  559.     The  fact  that  the  work  is 
not  completed  on  account  of  the  owner's  failure  to  do  his  part 
does  not  prevent  the  mechanic  from  having  his  lien,  71  Ind.  160. 
A  mechanic's  lien  on  real  estate  of   an  ancestor  may,  after  his 
death,  be  enforced  against  it  in  the  hands  of  the  heir,  78  Ind. 
496;  but  not  against  the  widow's  dower,  8  Blkf.  253,  and  where 
there  have  been  payments  made,  and  portions  of  the  realty  sold, 
the  payments  should  be  so  applied  as  to  relieve  as  far  as  possible 
lands  in  the  hands  of  a  purchaser,  64  Ind.  328.     As  to  the  build- 
ings and  structures  against  which  liens  may  be  enforced,  see  78 
Am.  Dec.  694-699,  note  ;  and  as  to  estates  and  interests  affected 
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by  the  lien,  see  45  Am.  Dec.  678,  680,  note.  The  foundation  of  a 
barn  is  a  building,  24  N.  E.  R.  333. 

Sec.  519.    Married  women  and  infants. 

A  married  woman  may  create  a  mechanic's  lien,  like  3,  feme  sole, 
82  Ind.  87  ;  but  the  mere  contract  of  her  husband  is  not  sufficient 
to  create  the  lien  on  her  land,  35  Ind.  353.  A  mechanic  may  have 
a  lien  against  a  house  owned  by  the  wife,  where  the  husband  with 
her  knowledge  and  consent  employs  the  workmen,  85  Ind.  352. 
It  is  not  necessary  that  she  manifest  her  intention  to  charge  her 
separate  property  by  any  express  contract,  72  Ind.  159;  overruling 
58  Ind.  345  ;  and  it  is  not  necessary  to  show  that  the  improve- 
ments were  necessary  to  the  enjoyment  of  her  separate  estate, 
71  Ind.  160;  overruling  31  Ind.  106  (9  Am.  Dec.  610);  see  39 
Ind.  201;  36  Ind.  420;  21  Ind.  345;  17  Ind  635;  9  Ind.  169; 
7  Ind.  125.  A  mechanic's  lien  cannot  be  acquired  against  the 
land  of  an  infant  by  any  contract  with  the  infant,  115  Ind.  148 
(17  N.  E.  R.  265 ;  7  Am.  St.  Rep.  418).  Materials  to  build  a 
house  furnished  to  an  infant  are  not  necessaries,  62  Ind.  112. 

Sec.  620.    Proceedings   to    acquire   lien   against  the 
realty— Notice  to  be  filed  in  Recorder's  office. 

Any  person  wishing  to  acquire  such  lien  upon  any 
property,  whether  his  claim  be  due  or  not,  shall  file' 
in  the  Recorder  s  office  of  the  county,  at  any  time 
within  sixty  days  after  performing  such  labor  or  fur- 
nishing such  materials,  or  machinery,  or  article,  or 
thing,  or  consideration,  or  rendering  such  considera- 
tion described  in  section  i,  (Sec.  515)  notice  of  his  in- 
tention to  hold  a  lien  upon  such  property  for  the 
amount  of  his  claim,  specifically  setting  forth  the 
amount  claimed,  and  giving  a  substantial  description 
of  such  lot  or  land  on  which  the  house,  mill,  manu- 
factory, or  other  building,  bridge,  reservoir,  system  of 
water  works,  or  other  structure  may  stand  or  be  con- 
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nected  with  or  to  which  it  may  be  removed.  *  Any  de- 
scription of  the  lot  or  land  in  a  notice  of  a  lien  will 
be  sufficient  if,  from  such  description  or  any  reference 
therein,  the  lot  or  land  can  be  identified.  (E.  S.  1707. 
Acts  1889,  p.  257.     In  force  March  9,  1889.) 

If  the  debtor  be  insolvent  or  failing,  the  claim  is  a  ^preferred 
one,  even  without  notice,  Sec.  515. 

Sec.  521.    Notice— Sufficiency,  etc. 

The  filing  of  the  notice  completes  the  lien,  51  Ind,  231 ;  and  it 
does  not  attach  until  the  notice  is  filed,  16  Ind.  253  (79  Am. 
Dec.  428);  17  Ind.  457,  534;  6  Blkf.  511.  The  notice  should  de- 
scribe the  real  estate,  but  it  will  be  sufficient  if  the  land  can 
be  identified,  76  Ind.  32  ;  61  Ind.  466 ;  39  Ind.  151  ;  29  Ind.  451 ; 
26  Ind.  214.  Notice  without  a  description  of  the  realty  is  void, 
72  Ind,  III.  "Part  of  lot  no"  is  not  a  description,  46  Ind.  438. 
A  material  amendment  of  the  notice  will  not  be  permitted,  18 
Ind.  307.  If  the  lien  be  for  the  erection  of  the  whole  building, 
time  of  giving  notice  dates  from  its  completion,  but  if  for  a  portion 
of  the  work  or  material  from  the  time  the  work  is  done  or  mate- 
rial furnished,  'jy  Ind.  85  ;  57  Ind.  262,  480.  Under  statutes 
requiring  notice  to  the  party,  the  notice  should  be  given  to  the 
owner  of  the  building,  and  notice  to  the  husband  of  the  owner 
is  not  sufficient,  loi  Ind.  424;  116  Ind.  29  (18  N.  E.  R.  56)  ;  and 
each  notice  should  be  as  to  a  single  building,  54  Ind.  TJ^  118; 
and  should  be  by  one  mechanic,  and  not  jointly  by  two  or  more, 
78  Ind.  496.  Where  a  statute  requires  notice  to  be  given  to 
"  an  officer  or  agent "  of  a  railroad  company,  notice  to  a  director 
was  held  sufficient,  42  O.  St.  1251. 

Sec.  522.    Recording  notice  and  priority  of  lien. 

The  recorder  shall  record  the  notice,  when  pre- 
sented, in  the  miscellaneous  record  book,  for  which 
he  shall  receive  twenty-five  cents ;  and  all  liens  so 
created  shall  relate  to  the  time  when  the  mechanic 
or  other  person  began  to  perform  the  labor  or  furnish 


486  LIENS. 

the  materials  or  machinery,  and  shall  have  priority 
over  all  liens  suffered  or  created  thereafter,  except 
the  liens  of  other  mechanics  and  material-men,  as  to 
which  there  shall  be  no  priority.  (E.  S.  1691.  Acts 
1883,  p.  141.     In  force  March  6,  1883.) 

This  is  section  4  of  the  act  of  1883,  which,  by  the  language 
of  section  5  of  the  act  of  1889,  ^s  repealed,  Acts  1883,  p.  141 
(E.  S.,  §  1691)^  Acts  1889,  p.  258  (E.  S.,  §  1709).  The  title 
of  the  latter  act  provides  for  the  repealing  of  section  5  of  the 
act  of  1883,  and  makes  no  mention  of  section  4.  Under  the 
Constitution  this  section  is  still  in  force,  Rev.  Stat.,  §  115.  In 
the  absence  of  this  statute  there  would  be  no  provision  for 
recording  the  notice  required  by  the  preceding  section,  and 
questions  of  priority  would  have  to  be  determined  by  the 
common  law,  see  Priority  of  Liens,  Sec.  488.  It  has  been  held 
that  recording  a  mechanic's  lien  notice  in  the  mortgage  record  is 
a  nullity,  39  Ind.  201. 

Sec.  523.    Notice   to   owner  by   sub-contractor    or 
laborer. 

To  enable  the  mechanics  or  other  persons  furnish- 
ing material  or  performing  labor,  as  above  provided, 
to  a  contractor,  to  acquire  such  lien,  he  must  at  or 
before  the  time  he  furnishes  the  material  or  performs 
the  labor,  notify  the  owner  or  his  agent  that  he  is 
furnishing  the  materials  or  performing  the  work  for 
the  contractor.  (E.  S.  1692.  Acts  1883,  p.  141.  In 
force  March  6,  1883.) 

This  section  of  the  act  of  1883  has  not  been  expressly  re- 
pealed, nor  has  the  Supreme  Court  yet  decided  that  it  is  repealed  by 
implication  ;  but  we  think  it  is  in  conflict  with  the  act  of  1889, 
which,  when  construed  as  a  whole,  impliedly  repeals  this  section. 
It  was  only  by  virtue  of  this  section  that  sub-contractors  could 
acquire  a  lien  under  the  act  of  1883,  but  in  the  act  of  1889  they 
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are  placed  upon  the  same  footing  as  contractors,  Acts  1889,  P»  257 
(E.  S.,  §  1705).  It  is  a  general  rule  that  where  a  new  statute  covers 
the  whole  subject-matter  of  the  old,  the  old  is  repealed  by  impli- 
cation, 90  Ind.  507;  87  Ind.  396.  It  has  been  held  that  the 
notice  provided  for  in  the  above  section  may  be  given  verbally, 
109  Ind.  351  (9  N.  E.  R.  177).  As  to  the  rights  of  material-men, 
sub-contractors  and  laborers  prior  to  the  act  of  1889,  see  72  Ind. 
172;  61  Ind.  187;  58  Ind.  385,  492;  57  Ind.  262;  52  Ind.  159; 
45  Ind.  97  ;  35  Ind.  297. 

Sec.  524.     Enforcement  of .  mechanics'  lien  by  suit 
within  one  year. 

Any  person  having  such  lien  may  enforce  the  same 
by  filing  his  complaint  in  the  Circuit  or  Superior 
Court  of  the  county  where  the  labor  was  performed, 
or  the  materials,  machinery,  articles,  things,  or  service 
furnished  or  rendered  at  any  time  within  one  year 
from  the  time  when  said  notice  has  been  received  for 
record  by  the  Recorder  of  the  county,  or  if  a  credit 
be  given,  from  the  expiration  of  the  credit,  and  if  said 
lien  shall  not  be  enforced  within  the  time  prescribed 
by  this  section  the  same  shall  be  null  and  void,  and 
the  court  rendering  judgment  shall  order  the  sale  to 
be  made,  and  the  officers  making  the  sale  shall  sell 
the  property  without  relief  whatever  from  valuation 
or  appraisement  laws.  (E.  S.  1708.  Acts  1889,  p. 
258.    In  force  March  9,  1889.) 

The  right  given  by  the  above  statute  to  sue  at  any  time  within 
one  year  is  limited  by  the  provisions  of  the  next  section.  The 
suit  must  be  commenced  within  the  year,  or  the  lien  is  lost  as 
against  purchasers,  59  Ind.  568. 
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Sec.  625.   Owner  may,  by  notice,  require  lien-holder  to 
sue  within  sixty  days. 

The  owner  of  property  upon  which  a  mechanics* 
lien  has  been  taken  may  notify,  in  writing,  the  owner 
or  holder  of  the  lien  to  commence  suit  thereon ;  and 
if  he  fails  to  commence  such  suit  within  sixty  days 
after  receiving  such  notice,  the  lien  shall  be  null  and 
void;  but  nothing  herein  contained  shall  prevent 
the  claim  from  being  collected  as  other  claims  arc 
collected  by  law. 

In  all  proceedings  commenced  to  enforce  the  lien, 
the  defendant  may  file  a  written  undertaking,  with 
surety,  to  be  approved  by  the  court,  to  the  effect  that 
he  will  pay  the  judgment  that  maybe  recovered,  and 
costs,  and  thereby  release  his  property  from  the  liens 
hereby  created.  (E.  S.  1697.  Acts  1883,  p.  142.  In 
force  March  6,  1883.) 

Sec.'  526.    Parties^  pleading  and  practice. 

In  such  actions,  all  persons  whose  liens  are  re- 
corded as  herein  provided  may  be  made  parties,  and 
issues  may  be  made  up,  and  trials  had,  as  in  other 
cases;  and  the  court  may, by  judgment, direct  a  sale 
of  the  land  and  building  for  the  satisfaction  of  the 
liens  and  costs;  such  sale  to  be  without  prejudice  to 
the  rights  of  any  prior  incumbrances,  owner,  or  other 
persons  not  parties  to  the  action.  If  several  such 
actions  be  brought  by  different  claimants,  and  be 
pending  at  the  same  time,  the  court  may  order  them 
to  be  consolidated. 

If  the  proceeds  of  sale  be  insufficient  to  pay  all  the 
claimants,  then  the  court  shall  order  them  to  be  paid 
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in  proportion  to  the  amount  due  each.     (E.  S.  1694, 
1695,  1698.    Acts  1883,  p.  141.     In  force  March  6, 

1883.) 

A  purchaser  of  the  real  estate  before  suit  is  a  necessary  party,  27 
Ind.  73  ;  and  so  are  both  trustee  and  cestui  que  trusty  1 19  111.  9  (7  N. 
E.  R.  498).  The  complaint  must  aver  that  the  labor  was  done  on 
or  the  material  furnished  for  the  building  on  which  the  lien  is  sought, 
55  Ind.  225,  496;  45  Ind.  259;  and  should  set  out  a  copy  of  the 
notice,  84  Ind.  23  ;  and  aver  non-payment,  82  Ind.  87.  On  suffi- 
ciency of  the  complaint,  see,  116  Ind.  100(18  N.  E.  R.  269);  73 
Ind.  60 ;  65  Ind.  222,  367 ;  58  Ind.  477  ;  54  Ind.  1 18  ;  46  Ind.  438  ; 
44.  Ind.  346;  26  Ind.  214.  A  deficient  description  in  the  notice 
may  be  aided  by  averments,  iii  Ind.  540(13  N.  E.  R.  49) ;  96 
Ind.  119.  A  general  verdict  for  the  plaintiff  entitles  him  to  a 
judgment  foreclosing  the  lien,  76  Ind.  188.  As  to  defenses,  see 
63  Ind.  17.  Ownership  may  be  proven  by  showing  possession  and 
the  making  of  the  contract  for  labor  or  material,  76  Ind.  44. 

Sec.  527.  Railroad  contractors  and  laborers. 

All  persons  who  shall  perform  \york  or  labor  in  the 
way  of  grading,  building  embankments,  making  exca- 
vations for  the  track,  building  bridges,  trestle  work, 
works  of  masonry,  fencing  or  any  other  structure,  or 
who  shall  perform  work  of  any  kind  in  the  construc- 
tion or  repair  of  any  railroad,  or  part  thereof,  in  this 
State;  and  all  persons  who  shall  furnish  any  material 
for  any  such  bridge,  trestle  work,  work  of  masonry, 
fence  or  other  structure,  or  who  shall  furnish  any  mate- 
rial for  use  in  the  construction  or  repair  of  any  rail- 
road, or  part  thereof,  in  this  State,  whether  such  work 
or  labor  be  performed  or  such  material  furnished  in 
the  pursuance  of  a  contract  with  the  railroad  corpora- 
tion, building,  repairing  or  owning  such  railroad,  or 
whether  such  work  or  labor  be  performed  or  material 
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furnished,  in  pursuance  of  a  contract  with  any  person, 
corporation  or  company  engaged  as  lessee,  con- 
tractor, sub-contractor  or  agent  of  such  railroad  cor- 
poration in  the  work  of  constructing  or  repairing  any 
such  railroad,  or  part  thereof,  in  this  State,  may  have 
a  lien  to  the  extent  of  the  work  or  labor  performed, 
or  material  furnished,  or  both,  upon  the  right  of  way 
and  franchises  of  such  railroad  corporation,  within  the 
limits  of  the  county  in  which  such  work  or  labor  may 
be  performed  or  material  may  be  furnished,  and  upon 
all  works  and  structures  mentioned  in  this  section, 
that  may  be  upon  the  right  of  way  and  franchise  of 
such  railroad  corporation  within  the  limits  of  such 
county.  In  case  such  work  or  labor  shall  be  per- 
formed, or  material  furnished,  in  pursuance  of  a 
contract  with  any  person,  corporation  or  company 
engaged  as  a  lessee,  sub-contractor  or  agent  of  any 
railroad  corporation  in  the  construction  or  repairing 
of  any  railroad,  as  heretofore  mentioned  in  this  sec- 
tion, the  person  performing  such  labor  or  furnishing 
such  material  shall  not  be  required  to  give  notice  to 
such  corporation,  as  is  required  of  sub-contractors, 
journeymen  and  laborers  in  the  ninth  (9)  section  of 
said  act,  approved  Ma,rch  6, 1883,  in  order  to  entitle 
him  to  acquire  and  hold  a  lien  for  labor  performed 
or  material  furnished  under  the  provisions  of  this 
section,  but  the  performance  of  such  labor,  or  the  fur- 
nishing of  such  material,  shall  be  sufficient  notice  to 
such  corporation.  All  the  provisions  of  said  act,  ap- 
proved March  6, 1883,  is,  so  far  as  they  can  be,  made 
applicable  to  this  section,  except  that  part  of  the  ninth 
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(g)  section  thereof  in  reference  to  notice,  shall  apply 
to  this  section,  and  be  in  aid  thereof  Liens  thus  ac- 
quired shall  be  enforced  as  other  mechanics'  liens  are 
enforced  in  this  State.  (E.  S*  1710.  Acts  1889,  p. 
259.     In  force  March  9,  1889.) 

Sec.  528.    Notice. 

Any  person  desiring  to  acquire  the  lien  provided 
for  in  the  last  preceding  section  [§  17 10]  shall  give  no- 
tice of  his  intention  to  hold  such  lien  by  causing  a 
notice  thereof  to  be  recorded  in  the  Recorder's  office 
of  the  proper  county  in  the  same  manner,  and  within 
the  same  time,  as  above  provided,  for  giving  notice 
of  mechanics'  liens;  and  any  person  having  given 
notice  within  the  proper  time,  may  enforce  such  lien 
in  the  same  manner  as  mechanics'  liens.  Such  suit 
must  be  brought  within  one  year  from  the  time  such 
notice  was  filed  in  the  Recorder's  office.  (E.  S.  1700. 
Acts  1883,  p.  143.     In  force  March  6,  1883.) 

Sec.  529.    Employes  of  corporations. 

The  employes  of  any  corporation  doing  business 
in  this  State,  whether  organized  under  the  laws  of 
this  State  or  otherwise,  shall  be,  and  they  are  here- 
by entitled  to  have  and  hold  a  first  and  prior  lien 
upon  the  corporate  property  of  any  corporation,  and 
the  earnings  thereof,  for  all  work  and  labor  done  and 
performed  by  such  employes  for  such  corporation, 
from  the  date  of  their  employment  by  such  corpora- 
tion ;  which  lien  shall  lie  prior  to  any  and  all  liens 
created  or  acquired,  subsequent  to  the  date  of  the 
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employment  of  such  employes  by  such  corporation, 
except  as  in  this  Act  provided. 

Any  employe  wishing  to  acquire  such  lien  upon 
the  corporate  property  of  any  corporation,  or  the 
earnings  thereof,  whether  his  claim  be  due  or  not, 
shall  file  in  the  Recorder  s  office  of  the  county  where 
such  corporation  is  located  or  doing  business,  notice 
of  his  intention  to  hold  a  lien  upon  such  property 
and  earnings  aforesaid  for  the  amount  of  his  claim, 
setting  forth  the  date  of  such  employment,  the  name 
of  the  corporation,  and  the  amount  of  such  claim; 
and  it  shall  be  the  duty  of  the  Recorder  of  any  county, 
when  such  notice  is  presented  for  record,  to  record 
the  same  in  the  record  now  required  by  law  for  notice 
of  mechanics'  liens,  for  which  he  shall  receive  twenty- 
five  cents ;  and  the  lien  so  created  shall  relate  to  the 
time  when  such  employe  was  employed  by  such  cor- 
poration or  to  any  subsequent  date  during  such  em- 
ployment, at  the  election  of  such  employe,  and  shall 
have  priority  over  all  liens  suffered  or  created  there- 
after, except  other  employes'  liens,  over  which  there 
shall  be  no  such  priority:  Provided,  That  where  any 
person,  other  than  an  employe,  shall  acquire  a  lien 
upon  the  corporate  property  of  any  corporation  lo- 
cated or  doing  business  in  this  State,  and  such  lien 
remains  a  matter  of  record  for  a  period  of  sixty 
days  in  any  county  in  this  State  where  such  corpora- 
tion is  located  or  doing  business,  and  no  lien  shall 
have  been  acquired  •  by  any  employe  of  such  cor- 
poration during  that  period,  then  and  in  that  case 
such  lien  so  created  shall  have  priority  over  the  lien 
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of  such  employe  in  the  county  where  such  corpora- 
tion is  located  or  doing  business,  and  not  otherwise ; 
Provided  further,  That  this  section  shall  not  apply 
to  any  lien  acquired  by  any  person  for  purchase- 
money.      (R.  S.  5286,  5287.     In  force  July  2,  1877.) 

Notice  and  recording  of  same  is  necessary  to  make  a  lien  under 
this  statute  effective,  84  Ind.  86. 

Sec.  530.    Enforcement,  parties,  pleading  and  practice. 

Any  employe  having  acquired  such  lien  may  en- 
force the  same,  by  filing  his  complaint  therefor  in 
the  Circuit  or  Superior  Court  in  any  county/where 
such  lien  was  acquired,  at  any  time  within  six 
months  from  the  date  of  acquiring  such  lien,  or,  if  a 
credit  be  given,  from  the  date  of  such  credit ;  and 
the  Court  rendering  judgment  for  such  claim  shall 
declare  the  same  a  lien  upon  such  property,  and 
order  the  same  sold  to  pay  and  satisfy  such  judg- 
ment and  costs,  as  other  lands  are  sold  on  execution 
or  decree,  without  relief  from  valuation  or  appraise- 
ment laws ;  and  in  such  action,  the  Court  shall  make 
such  orders  as  to  the  application  of  the  earnings  ol 
such  corporation,  if  any  there  be,  as  shall  be  just  and 
equitable,  whether  the  same  be  asked  for  in  the  com- 
plaint or  not. 

In  such  actions,  all  persons  whose  liens  are  re- 
corded, as  provided  in  section  two  of  this  Act 
[§  5287],  may  be  made  parties  to  such  action ;  and 
issues  shall  be  made  up  and  trials  had  as  in  other 
cases.  And  the  Court  may,  when  several  actions 
are  pending  by  different  claimants  to  enforce  such 
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liens,  ordei  that  such  cases  be  consolidated;  and  if 
the  proceeds  of  the  sale  of  such  property  or  the  earn- 
ings of  such  corporation  be  insufficient  to  pay  and 
satisfy  the  claimants  in  full,  the  Court  shall  order 
them  to  be  paid  in  proportion  to  the  amount  due 
each ;  and  such  sale  shall  be  made  without  prejudice 
to  the  rights  of  any  prior  incumbrancer,  owner,  or 
other  person  not  party  to  the  action. 

In  all  proceedings  commenced  under  this  Act,  the 
defendant  may  file  a  written  undertaking,  with 
surety  to  be  approved  by  the  Court  in  the  exercise 
of  soiMid  discretion,  to  the  effect  that  it  will  pay  the 
judgments  that  may  be  recovered  and  costs,  and 
thereby  release  its  property  from  the  liens  hereby 
created. 

In  all  cases  not  herein  specially  provided,  the  law, 
rules,  practice,  and  pleadings  now  in  force  in  refer- 
ence to  the  enforcement  of  mechanics'  liens  shall  be 
applicable  to  all  suits  commenced  under  this  Act 
(R.  S.  5288,  5289,  5290,  5291.  In  force  July  2, 
1877.) 

MISCELLANEOUS    LIENS. 

Sec.  531.    Fencing  corporations— Viewers'  report— As- 
sessments. 

The  viewers  appointed,  after  having  completed 
their  apportionment,  shall  submit  a  written  report  of 
their  doings  to  the  Board  of  Commissioners,  together 
with  a  tabular  statement  of  the  assessments  made 
by  them;  and  the  directors  of  such  association  shall 
cause  the  same  to  be  recorded  in  the  office  of  the 
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Recorder  of  the  county;  and,  from  thp  date  of  the 
recording  thereof,  the  same  shall  be,  respectively,  a 
lien  on  each  and  every  tract  of  land  described  therein 
for  the  amount  assessed  to  such  tract. 

The  board  of  directors  shall  have  the  power  to 
make  annual  assessments  after  the  first,  for  the  pur- 
pose of  repairing  and  maintaining  such  improve- 
ment and  for  other  necessary  expenses.  They  shall 
apportion  the  same  among  such  owners,  and  file  a 
tabular  statement  of  such  apportionment  and  assess- 
ment in  the  Recorder's  office,  and  the  same  shall  be 
a  lien  on  the  tracts  of  land  respectively  assessed, 
and  maybe  collected  in  the  same  manner  as  the 
original  assessment.  (R.  S.  3471,  3472.  In  force 
March  14,  1877.) 

Sec.  632.     Educational   and   religious   corporation— 
Lden  on  its  real  estate. 

The  dues  from  the  corporation  shall  constitute  a 
lien  on  its  real  estate  from  the  time  notice  thereof  is 
given  to  the  clerk,  registrar,  or  secretary,  and  filed 
and  recorded  in  the  office  of  the  Recorder  of  the 
county  wherein  such  school  is  situate.  (R.  S.  3463. 
In  force  Dec.  20,  1865.) 

Sec.  533.    BecoG^iizances  and  assessments. 

A  recognizance  is  a  lien  upon  real  estate  from  the  date  it  is 
taken,  Rev.  Stat.,  §697;.  §§  1 723-1 724;  so  are  assessments  for 
drainage,  Rev.  Stat.,  §§  4278, 4317 ;  Elliott's  Sup.  1 189, 1 190,  1 196, 
1208,  1223;  and  also  gravel  road  assessments,  Elliott's  Sup.,  1506. 
A  replevin  bail  is  a  surety,  and  the  lien  against  him  cannot  be  en- 
forced without  first  exhausting  the  property  of  his  principal,  53 
Ind.  351.  See  Liens,  Miscellaneous  Notes,  Sec.  541. 
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Sec.  534.    Mutual  fire  insurance  policy. 

Every  policy  made  by  such  corporation  shall,  of 
itself,  create  a  lien  on  the  interest  of  the  person 
insured,  in  the  building  so  insured,  and  in  the  land 
upon  which  the  same  is  situate,  for  securing  the  pay- 
ment of  his  deposit-note,  for  any  sums  which  he  may 
be  assessed  on  account  of  such  policy:  Provided, 
The  extent  of  such  liability,  and  the  intention  of  the 
corporation  to  rely  upon  such  lien,  is  expressed  in 
the  policy.  But  upon  the  alienation  of  the  estate  to 
a  bona  fide  purchaser,  the  lien  shall  cease  as  to  all 
losses  which  shall  thereafter  happen,  unless  the 
policy  be  continued  in  force  by  consent  of  the  pur- 
chaser. 

If  it  shall  become  necessary  to  resort  to  such  lien 
for  the  payment  of  any  sum  secured  thereby,  the 
treasurer  of  the  corporation  shall  demand  payment 
thereof  from  the  assured  or  his  legal  representatives, 
and  also  from  any  tenant  in  possession  of  the  in- 
sured premises,  setting  forth,  in  writing,  the  sum 
due ;  and,  if  the  same  be  not  paid,  the  corporation 
may  institute  an  action  at  law,  and  levy  any  execu- 
tion issued  in  such  action  upon  the  estate  subject  to 
the  lien. 

The  officer  making  the  levy  may  sell,  first,  the 
rents  and  profits,  for  not  more  than  five  years,  of  the 
whole  or  any  part  thereof  [before  offering  the  fee- 
simple],  at  such  execution  sale,  and  shall  pay  over 
the  balance,  if  any,  after  satisfying  the  judgment  and 
costs  of  execution,  to  the  defendant  in  such  action ; 
but  the  owner  shall  have  the  right  to  redeehi  the 
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same,  within  one  year  thereafter,  by  tendering  to  the 
treasurer  of  the  company  the  amount  of  judgment 
and  costs  and  interest  accruing  thereon.  (R.  S. 
3758,  3759.  3760.     In  force  May  6,  1853.) 

Sec.  535.   Agricultural  Societies— Lien  of  County  upon 
lands  of. 

The  amount,  so  appropriated  under  this  Act,  shall 
be  a  lien  on  all  the  real  and  personal  property  of  said 
association;  and  no  dividend  shall  be  declared  or 
paid  to  the  incorporators  or  stockholders  until  the 
appropriation  made  by  the  Board  shall  be  repaid  to 
the  county  treasury,  with  interest.  (R.  S.  5807.  In 
force  July  2,  1877.) 

Sees.  5805  and  5806  of  Rev.  Stat,  provide  ,for  appropria- 
tions out  of  the  county  treasury  in  aid  of  agricultural  societies, 
and  the  above  section  makes  the  appropriation  aliefi  on  the  lands 
of  the  society. 

Sec.  536.    Mines  and  flztnreB—Lien  upon. 

In  all  coal  mines  in  this  State,  the  miners  and  other 
persons  employed  and  working  in  and  about  the 
mines,  and  the  owners  of  the  land  and  others  inter- 
ested in  the  rental  or  royalty  on  the  coal  mined  therein, 
shall  have  a  lien  on  said  mine  and  all  machinery  and 
fixtures  connected  therewith,  including  scales,  coal- 
bank  cars,  and  everything  used  in  and  about  the  mine, 
for  work  and  labor  performed  within  two  months,  and 
the  owner  of  the  land,  for  royalty  on  coal  taken  out 
from  under  his  land,  for  any  length  of  time  not  ex- 
ceeding two  months ;  and  such  liens  shall  be  para- 
mount to  and  have  priority  over  all  other  liens,  except 
the  lien  of  the  State  for  taxes ;  and  such  liens  shall 
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have  priority,  as  against  each  other,  in  the  order  in 
which  they  accrued,  and  for  labor  over  that  for  royalty 
on  coal.    Any  person,  to  acquire  such  lien,  shall  file  in 
the  Recorder  s  office  of  the  county  where  the  coal 
mine  is  situate,  within  sixty  days  from  the  time  the 
payment  became  due,  a  notice  of  his  intention  to 
hold  a  lien  upon  such  property  for  the  amount  of  his 
claim,  stating  in  such  notice  the  amount  of  his  claim, 
and  the  name  of  the  coal-works,  if  known,  or  any 
other  designating,  describing  the   location  of  said 
mine ;  and  the  Recorder  shall  record  the  said  notice, 
when  presented,  in  a  book  used  for  recording  me- 
chanics' liens,  for  which  the  Recorder  shall  receive  a 
fee  of  twenty^five  cents.    Suits  brought  to  enforce 
any  lien  herein  created  shall  be  brought  within  one 
year  from'  the  date  of  filing  said  lien  in  the  Record- 
er s  office ;  and  all  judgments  rendered  on  the  fore- 
closure of  such  liens  shall  include  the  amount  of  the 
claim  found  to  be  due,  with  the  interest  on  the  same 
from  the  time  due,  and  with  a  reasonable  attorney's 
fee,  the  judgment  to  be  collected  without  relief  from 
valuation,  appraisement,  or  stay  laws.    All  wages  of 
miners  and  other  persons  working  in  or  about  the 
mine  shall  be  due  and  payable  on  the  second  Satur- 
day of  the  month  after  the  month  in  which  the  work 
was  done,  and  all  payments  shall  be  made  in  bank- 
able funds  of  the  State  of  Indiana.     (R.  S.  547 1.     In 
force  May  i,  1879.) 

This  statute  was  held  constitutional,  II2  Ind.  213  (13  N.  E. 
Rep,  863).  The  lien  given  by  this  statute  can  be  enforced  only 
against  the  interest  of  the  party  operating  the  mine,  and  not 
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against  the  interest  held  by  the  owner  of  the  land,  who  is  not  con* 
cemed  in  operating  the  mine,  107  Ind.  191  (8  N.  E.  R.  91). 

Sec.  637.   Widows  lien  on  lands  of  decedent. 

The  widow  of  the  decedent,  whether  he  die  testate 
or  intestate,  may,  at  any  time  before  the  sale,  select 
and  take  articles  therein  named  at  the  appraisement, 
not  exceeding,  in  the  aggregate,  five  hundred  dollars. 
Each  article  taken  by  her  shall  be  so  noted  on  the  in- 
ventory  opposite  the  article  taken,  or  a  separate  in- 
ventory may  be  made  of  the  articles  so  taken,  and 
returned  with  the  general  inventory.  She  shall  exe- 
cute a  receipt  therefor  to  the  executor  or  administra- 
tor; which  shall  be  returned  and  filed  with  the  in- 
ventory. If  the  widow  fail  or  refuse  to  select  and 
take  all  or  any  part  of  the  articles  in  this  section  pro- 
vided, she  shall  be  entitled  to  the  amount  of  the  de- 
ficiency, in  cash,  out  of  the  first  moneys  received  by 
the  executor  or  administrator  in  excess  of  the  amount 
necessary  to  pay  the  expenses  of  administration  and 
of  the  last  sickness  and  funeral  of  the  deceased :  Pro- 
vided, That  if  the  estate  be  clearly  solvent,  she  shall 
be  entitled  to  such  payment  out  of  the  first  moneys 
received  by  such  executor  or  administrator*  If  the 
personal  estate  of  the  decedent  be  insufficient  to  pay 
the  amount  that  may  be  due  the  widow,  in  cash,  as 
aforesaid,  the  deficit  shall  constitute  a  lien  upon  the 
real  estate  of  the  decedent  liable  to  sale  for  the  pay- 
ment of  debts;  which  lien  may  be  enforced,  upon  the 
petition  of  the  executor  or  administrator,  in  like  man- 
ner as  lands  of  the  decedent  are  sold  for  the  payment 
of  debts,  and  shall  be  superior  to  the  lien  of  judg- 
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ments  upon  said  real  estate  rendered  against  the  de- 
cedent    (R.  S.  2269.     In  force  Sept.  19, 1881.) 

The  lien  provided  for  in  the  above  statute  is  released  by  the 
widow's  election  to  take  under  an  inconsistent  provision  of  her 
husband's  will,  107  Ind.  198  (6  N.  E.  R.  317). 

Sec.  538.    Legacies  as  charges  upon  land. 

Legacies  charged  upon  real  estate  are  to  be  considered  as  the 
disposition  of  land,  5  Ind.  21.  Express  words  are  not  necessary 
to  create  such  a  charge.  It  may  be  by  implication,  4  O.  St.  445. 
A  legatee  who  seeks  to  have  his  legacy  declared  a  charge  on  real 
estate  devised  to  another,  when  it  is  not  expressly  made  so,  must 
show  that  there  was  not,  at  the  time  of  making  the  will,  sufficient 
personal  property  to  pay  the  legacy,  and  that  the  testator  knew 
this  fact,  114  Ind.  169  (16  N.  E.  R.  137);  and  from  such  facts  it 
may  be  inferred  that  the  testator  intended  to  create  a  charge  upon 
the  land,  100  N.  Y.  511  (3  N.  E.  R.  480).  A  mere  bequest  to  one 
and  devise  to  another  does  not  create  such  charge,  100  N.  Y.  191 
(3  N.  E.  R.  332)  1170.  St.  564.  A  devisee  who  accepts  a  devise 
of  real  estate  charged  with  the  payment  of  a  legacy  becomes  per- 
sonally liable,  52  Ind.  136.  Under  a  will  giving  the  testator's 
wife  support  from  the  "rents  and  profits"  of  the  land,  and  devising 
the  fee  to  his  sons,  their  liability  was  confined  to  the  rents  and 
profits,  115  Ind.  162  (16  N.  E.  R.  820).  A  legacy  is  an  equitable 
lien  on  land  devised  to  one  charged  with  its  payment,  40  0 
St.  27. 

Sec.  539.    Equitable  liens. 

An  equitable  lien  on  real  estate  will  be  decreed  where  the  sub- 
stantial rights  of  the  plaintiff  cannot  be  secured  in  any  other  way, 
102  N.  Y.  99  (6  N.  E.  R.  1 16).  Such  liens  may  grow  out  of  parol 
agreements,  103  Ind.  404  (2  N.  E.  R.  954) ;  or  from  writings  not 
under  seal,  17  B.  Mon.  (Ky.)  284;  but  a  right  in  equity  cannot 
grow  out  of  an  illegal  and  void  transaction,  39  Ind.  95  ;  32  Ind. 
432.  Creditors  of  a  vendor  have  an  equitable  lien  on  the  real  es- 
tate conveyed  to  his  vendee  in  consideration  of  his  paying  the 
vendor's  debts,  82  Ky.  442 ;  and  a  lien  for  indemnity  against  in- 
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cumbrances  on  land  received  in  exchange  may  be  decreed,  ii  Bush 
(Ky.)  353  ;  and  a  married  woman  may  assert  an  equitable  lien  on 
land  for  the  amount  of  her  money  appropriated  to  its  purchase, 
when  the  conveyance  is  made  to  another  with  notice,  I  Bush  533. 
It  is  held  that  a  surety  for  the  purchase-money  has  no  lien  on  the 
land  with  which  it  is  purchased,  24  N.  E.   R.  751. 

Sec.  540.    Keeping  liens  alive. 

Equity  will  keep  a  lien  of  any  kind  alive  if  the  ends  of  justice 
can  thereby  be  attained,  109  Ind.  37  (9  N.  E.  R.  782);  103  Ind. 
533  (3  N.  E.  R.  254);  loi  Ind.  443  (51  Am.  Rep.  754);  113  Ind. 
93  (14  N.  E.  R.  901)  ;  ^^  Ind.  241 ;  68  Ind.  433  ;  31  Ind.  37 ;  120 
111.660(12  N.  E.  R.  203);  but  a  purchaser  who  has  paid  incum- 
brances which  he  assumed  to  pay,  either  by  express  contract  or  by 
implication,  cannot  keep  them  alive  by  taking  an  assignment,  1 1 1 
Ind.  351  (12  N.  E.  R.  515);  43  Ind.  211 ;  nor  can  the  lien  be  kept 
alive  where  it  has  been  paid  with  the  money  of  a  third  person  with- 
out any  agreement  that  it  shall  be  assigned,  121  111.  590  (13  N.  E. 
R.  561).  One  of  several  judgment  defendants  cannot,  by  paying 
the  judgment  and  taking  an  assignment,  keep  it  alive  for  his  bene- 
fit, 1 10  Ind.  211  (u  N.  E.  R.  38). 

Sec.  541.    Idens— Miscellaneous  notes. 

A  lien  given  by  statute  cannot  be  acquired  except  by  a  com- 
pliance with  the  provisions  of  the  statute,  89  Ind.  418.  Liens  may 
be  assumed  by  parol  contract,  and  the  lien-holder  may  enforce 
the  same,  94  Ind.  588 ;  and  an  agreement  to  remove  an  incum- 
brance may  also  be  by  parol,  43  O.  St.  144(1  N.  E.  Rep.  513) ;  and 
to  enforce  such  an  agreement  it  is  not  necessary  that  the  owner 
shall  show  that  he  has  paid  the  lien,  39  Ind.  276.  A  judgment 
creditor  does  not  lose  his  lien  by  purchasing  a  portion  of  the  land 
covered  by  it,  1 14  Ind.  350  (16  N.  E.  794).  A  lien  reserved  in  an 
insurance  policy  does  not  extend  to  a  bona  fide  purchaser,  7  Bush 
(Ky.)  24.  The  lien  against  a  replevin  bail  does  not  bind  a  subse- 
quent purchaser  unless  indexed  in  the  name  of  the  bail,  98  Ind. 
315;  and  in  Kentucky,  entering  upon  a  recognizance  creates  no 
lien,  8  B.  Mon.  380.  A  public  square  is  not  liable  to  a  lien  for 
J  ireet  improvements,  94  Ind.  553. 
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Sec.  642.    Lden  of  a  mortgage. 

A  mortgage  is  not  a  lien  until  delivered  to  and  accepted  by  the 
mortgagee  or  his  agent,  53  Ind.  i  ;  48  Ind.  452.  Taking  a  new 
mortgage  and  note  in  place  of  one  already  on  the  land  does  not 
discharge  the  lien,  73  Ind.  425;  102  Ind.  571  (i  N.  E.  R.  44). 
Neither  an  extension  of  time  nor  any  change  in  the  form  of  the  in- 
debtedness will  impair  the  lien,  of  a  mortgage,  112  Ind.  584  (14 
N.  E.  R.  729 ;  90  Ind.  136) ;  nor  does  the  renewal  of  the  note  which 
the  mortgage  is  given  to  secure,  86  Ind.  561 ;  23  Ind.  397  (85  Am. 
Dec.  466).  The  lien  of  a  mortgage  is  prior  to  that  of  an  execu- 
tion levied  after  its  execution  and  before  it  is  recorded,  i  Bush 
(Ky.)  278 ;  and  is  not  lost  by  the  silence  of  a  mortgagee  at  a  judi- 
cial sale  of  the  realty  to  a  third  person,  the  mortgage  being  of  rec- 
ord, 1 1  O.  St.  42. 
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LANDS  OF  THE  STATE. 

Sec.  643.    General*  notes. 

Little  can  be  added  to  the  express  statutes  heireafter  set  out 
on  this  subject.     The  advancement  of  civtlization  and  tjie  de- 
livery of  public  works  over  to  private  enterprise  has,  with  the  ex- 
ception of  a  few  educational  and  public  building  interests,  almost 
obliterated  the  ownership  of  lands  by  the  State.     For  the  his- 
torical documents  concerning  the  original  cession  of  the  North- 
western territory  to  the  United  States,  by  the  State  of  Virginia, 
see  Appendix  to  Rev.  Stat.  (i88i),  pp.  1425-1431 ;  see  also  2  Gav. 
and   Hord,  p.  695.     For  consideration   of  the   rights  of  Indians 
concerning  lands  in  the  State,  and  construction  of  treaties  con- 
cerning, see  4   Blk.  370;  i    Ind.  446;  4   Ind.  457;  3  Ind.  494;  8 
Ind.  6;  19  Ind.  373  ;  23  Ind.  92.     After  a  State   has  accepted   a 
grant  of  lands  made  by  the  general   government,  it  cannot  be 
withdrawn,  107  Ind.  276  (7  N.  E.  R.  900).     On   Sept.  28,  1850, 
Congress  passed  an  act  granting  to  each  of  the  States  *'  all  the 
swamp  and  overflowed  lands"  therein,  i  Gavin  &  Hord  (R.  S.), 
P-  737 »  9  U.  S.  St.  at  Large,  519.     Pursuant  to  this  statute,  there 
was  an  act  regulating  the  sale  of  such  lands,  i  R.  S.,  1852,  p.  471 ; 
I  R.  S.,  1876,  p.  952.    These  acts  form  no  part  of  the  Revised 
Statutes  of  1881.  and  are  of  no  general  interest,  affecting  no  lands 
except  in  particular  localities.    For  construction  of  them,  see  106 
Ind.  435  (7  N.  E.  R.  380);  102  Ind.  557  (i  N.  E.  R.  175);  88  Ind. 
375;  23  Ind.  297;  18   Ind.  476;  19  Ind.  175  ;  8  Ind.  145  ;62  Ind. 
17  ;  E.  S.,  §  1678  ;  117  Ind.  270  (19  N.  E.  R.  749);  Sec.  549,  post. 
As  to  lands  and  funds  of  Indiana  State  University,  and  Purdue 
University,  see  R.  S.,  §§  4595-4677 ;    see  also  school  fund  mort- 
gage.    The  legislature  of  1889  passed  an  act  providing  for  sale 
of  lands  belonging  to  State,  except  such  as  were  in  actual  use, 
see  Sec.  SSispost. 
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Sec.  544.    Trespass  and  waste. 

The  Auditor  of  State  may  require  the  sheriff  of 
any  county  in  which  may  lie  lands  belonging  or 
mortgaged  to  the  State,  to  examine  and  report  to 
him  any  trespass  or  waste  done  or  permitted,  whether 
by  the  mortgagor,  purchaser,  or  other  person,  to  the 
probable  injury  of  the  State. 

On  receiving  such  report,  such  Auditor  may  direct 
the  prosecuting  attorney  for  the  proper  circuit  to 
commence  and  prosecute  suit  against  such  trespass- 
ers for  the  penalty  imposed  by  law,  or,  at  his  option, 
to  institute  criminal  proceedings,  or  both. 

Every  person  who  shall  trespass  on  any  land  be- 
longing to  the  State,  and  shall  commit,  thereon,  will- 
ful waste  or  injury,  shall  forfeit  and  pay  three  times 
the  amount  of  injury  done  by  him  or  under  his  direc- 
tion ;  and  such  amount  shall  not  be  assessed  at  less 
than  ten  dollars. 

Such  damages  shall  be  paid  into  the  treasury  of 
the  county  wherein  recovered,  for  the  use  of  common 
schools  therein. 

All  legal  charges  upon  lands  held  by  the  State 
shall  be  audited  by  the  Auditor  of  State,  and  paid 
out  of  the  State  Treasury  or  other  proper  fund. 

No  sale  of  such  land,  on  account  of  any  such  charge, 
shall  be  valid,  unless,  before  sale,  payment  of  such 
charge  shall  have  been  demanded  of  the  Auditor  of 
State.  (R.  S.  5238,  5239, 5241, 5242,  5243,  5244.  In 
force  May  6,  1853.) 

The  Constitution  makes  it  "the  duty  of  the  General  Assembly 
to  provide  for  the  inclosure  and  preservation  of  the  Tippecanoe 
Battle  Ground,*'  R.  S.,  §  232. 
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Sec.  645.  Purchaser  of  lands  mortgaged  to  the  State 
—Rights  of. 

The  purchaser  Oi  any  lands  mortgaged  to  the 
State,  and  sold  on  forfeiture,  shall  not  confer  on  the 
purchaser,  until  final  payment  therefor  be  made,  the 
right  to  cut  upon  such  lands  any  growing  wood  or 
timber,  or  to  remove  any  building,  stone,  or  other  ma- 
terial, except  as  the  same  may  be  necessary  for  fire- 
wood on  the  premises,  or  for  the  erection  of  fences  or 
buildings  thereon,  or  in  fairly  improving  such  land  for 
the  purposes  of  cultivation. 

The  purchaser  of  land  mortgaged  to  the  State,  and 
sold  on  account  of  a  charge  thereon,  holds  the  same 
subject  to  the  mortgage.  (R.  S.  5240, 5245.  In  force 
May  6, 1853.) 

As  to  when  the  State  may  purchase,  see  R.  S.,  §§  4933,  5650. 

Sec.  546.     Occupant  of  mortgaged  lands— Removal 
upon  default  of  payment. 

When  principal  or  interest  due  on  any  mortgage 
shall  be  unpaid,  the  Auditor  of  State  may,  at  his 
option,  cause  notice  to  be  given  to  the  occupant  to 
remove  therefrom;  and  in  case  he  fail  to  comply 
with  such  notice,  the  Auditor  shall  issue  his  warrant 
to  the  Sheriff  of  the  county  in  which  such  land  may 
lie,  directing  him  to  remove  such  occupant  within 
ten  days  from  the  receipt  of  such  precept;  which 
duty  such  Sheriff  shall  perform;  and,  for  that  pur- 
pose, he  shall  have  the  same  powers  as  in  the  exe- 
cution of  any  writ  for  the  restitution  of  land. 

The  Sheriff  shall  retain  such  warrant  in  his  hands; 
and,  if  any  person,  so  removed,  shall  return  to  reside 
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upon  such  lands  without  the  consent  of  the  Auditor, 
such  person  shall  be  forthwith  removed  by  the 
Sheriff,  pursuant  to  the  warrant. 

Costs  shall  be  charged  by  such  Sheriff  as  in  other 
cases,  and  coUecte'd  on  such  warrant,  by  levy  and 
sale  of  any  property  of  the  defendant  found  within 
the  county. 

The  purchaser  of  land  sold  by  the  State  for  failure 
to  pay  principal  or  interest  shall  be  entitled  to  the 
same  remedy  for  removal  of  the  occupant  from  any 
such  land  as  in  the  preceding  sections  provided. 
On  the  application  of  such  purchaser,  verified  by 
oath,  setting  forth  that  such  occupant  has  failed  to 
remove  on  demand  made,  the  Auditor  shall  issue 
his  warrant  accordingly. 

Injunctions  to  stay  proceedings  against  said  occu- 
pant may  be  granted  as  in  other  cases.  (R.  S.  5246, 
5247,  5248,  5249,  5250.     In  force  May  6,  1853.) 

« 

Sec.  547.    Saline  lands— Sale  of. 

The  Auditors  of  counties  wherein  saline  lands  lie 
shall  severally  have  the  care  and  supervision  of  such 
lands  remaining  unsold,  or  which,  being  sold,  may 
become  forfeited  to  the  State. 

The  books,  maps,  notes,  leases,  and  other  papers 
relating  to  said  lands,  in  the  hands  of  the  Commis- 
sioners, shall  be,  by  them,  transferred  to  the  Audi- 
tors in  their  respective  counties. 

Such  Auditors  may  sell  such  lands  on  the  terms 
and  conditions  provided  for  the  sale  of  lands  belong- 
ing to  the  seminary  fund ;  and  shall  be  governed  in 
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all  matters  relating  thereto  by  the  laws  regulating 
the  sale  of  seminary  lands. 

Treasurers  shall  receive  all  money  due  for  said 
lands  in  their  respective  counties,  whether  for  prin- 
cipal, interest,  rent,  or  otherwise. 

If,  on  any  forfeited  saline  lands  exposed  for  re-sale, 
the  widow  of  the  first  purchaser  or  his  heirs  shall  be- 
come purchasers,  they  shall  have  credit  for  such 
sums,  without  interest,  as  may  have  been  paid,  be- 
fore forfeiture,  on  such  lands,  deducting,  however, 
reasonable  expenses  of  said  re-sale  from  such  credit. 
(R.  S.  5251, 5252, 5253, 5254, 5255.     In  force  May  6, 

1853.) 
Sec.  548.    Light-house  sites— Jurisdiction. 

Whenever  the  United  States  desires  to  acquire 
title  to  land  belonging  to  the  State,  and  covered  by 
the  navigable  waters  of  the  United  States,  within 
the  limits  thereof,  for  the  site  of  a  light-house, 
beacon,  or  other  aid  to  navigation,  and  application 
is  made  by  a  duly  authorized  agent  of  the  United 
States,  describing  the  site  required  for  one  of  the 
purposes  aforesaid,  then  the  Governor  of  the  State 
is  authorized  and  empowered  to  convey  the  title  to 
the  United  States,  and  to  cede  to  the  said  United 
States  jurisdiction  over  the  sanle:  Provided,  No 
single  tract  shall  contain  more  than  ten  acres,  and 
that  the  State  shall  retain  concurrent  jurisdiction,  so 
far  that  all  process,  civil  or  criminal,  issuing  under 
;!ie  authority  of  the  State,  may  be  executed,  by  the 
roper  officers  thereof,  upon  any  person  or  persons 
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amenable  to  the  same,  within  the  limits  of  the  land 
so  ceded,  in  like  manner  and  to  like  effect  as  if  this 
Act  had  never  been  passed.  (R.  S.  5256,  In  force 
Aug.  24,  1875.) 

Sec.  549.    Records— Evidence. 

All  the  records  pertaining  to  the  swamp  lands. 
State  University  lands,  saline  fund  lands,  Michigan 
road  lands,  canal  lands.  Government  lands,  sale- 
books,  tract-books,  surveyors'  field-notes,  plat-books. 
Government  patents  to  the  State,  and  all  original 
land  records,  in  the  various  land  districts  and  depart- 
ments where  the  lands  were  originally  entered  or 
sold  by  the  Government,  and  all  records  pertaining 
to  lands  mortgaged  to  the  various  trust  funds  (viz., 
college  fund,  sinking  fund,  bank-tax  fund,  treasury 
fund,  saline  fund,  surplus  revenue  fund,  and  any 
other  trust-funds  mortgaged  to  the  State)  shall  be 
concentrated  in  the  office  of  the  Auditor  of  State,  in 
proper  cases  to  be  provided  for  that  purpose ;  and 
the  Secretary  and  Treasurer  of  State,  and  all  other 
public  officers  and  persons  having  the  custody  of 
any  such  records  and  papers  herein  mentioned,  are 
hereby  authorized  to  transfer  the  same  to  the 
Auditor  of  State. 

The  Auditor  of  State  is  hereby  empowered  and 
directed  to  complete  and  index  all  imperfect  records 
pertaining  to  any  of  the  lands  or  trust-funds  men- 
tioned in  the  preceding  section,,  and  to  procure  from 
the  office  of  the  board  of  trustees  of  the  Wabash  and 
Erie  canal  all  the  records  of  deeds,  patents,  and 
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grants  of  land  in  the  State  of  Indiana,  made  by  said 
board,  from  the  date  of  the  transfer  of  said  canal  by 
the  State  to  said  board  of  trustees.  Copies  of  all 
such  title-papers,  filed  or  recorded  in  the  office  of 
the  Auditor  of  State,  duly  certified  to  be  full,  true, 
and  complete  copies  and  transcripts  of  such  title- 
papers,  under  the  hand  of  said  Auditor  of  State 
with  the  seal  of  his  office  attached,  shall  be  admitted 
as  evidence  in  all  the  Courts  of  this  State.  (R.  S. 
5628,  5629.     In  force  March  3,  1877.) 

See  117  Ind.  270  (19  N.  E.  R.  749). 

Sec.  550.    Highway  through  lands  of  the  State. 

There  is  hereby  granted  a  right  of  way  for  highway 
purposes  through  the  lands  belonging  to  the  State  of 
Indiana  described  as  the  east  half  of  the  west  half  of 
the  south-east  quarter  of  Section  Six  (6),  Township 
Fifteen  (15),  north  Range  Four  (4),  east. 

Such  right  of  way  shall  be  sixty  (60)  feet  in  width, 
and  shall  commence  on  the  east  line  of  said  de- 
scribed real  estate  at  a  point  one  thousand  one  hun- 
dred and  sixty-six  (1166)  feet  south  of  the  northeast 
corner  thereof,  in  conformity  with  what  is  known  as 
East  Ohio  street,  running  east  from  said  ground,  and 
running  thence  west  parallel  with  the  north  line  of 
said  lands  to  the  west  line  thereof  (E.  S.  1624, 1625. 
Acts  1889,  p.  99.     In  force  March  5, 1889.) 

SALE  OF  LANDS  OF  THE  STATE. 

Sec.  561.    Maps  and  plats—Appraisement. 

It  shall  be  the  duty  of  the  Auditor  of  State  to 
cause  to  be  prepared  maps  and  plats  of  the  lands 
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belonging  to  the  State  known  as  the  swamp  and  in- 
demnity lands,  salind  lands,  the  lands  which  have 
escheated  to  the  State  and  which  may  escheat  to 
the  State,  and  the  lands  forfeited  to  the  State  by 
non-payment  of  taxes,  and  which  may  hereafter  be- 
come forfeited  by  non-payment  of  taxes,  or  any 
other  lands  belonging  to  the  State  and  not  set  apart 
by  law  for  State  purposes,  lying  within  the  bounds 
of  each  county  of  the  State  separately,  showing  the 
township,  range,  section  and  parts  of  sections,  to- 
gether with  the  numbers  of  each,  which  maps  or 
plats,  with  duplicates  thereof,  he  shall  forward  to  the 
several  County  Auditors  in  which  said  lands  may 
lie  immediately  upon  the  completion  thereof  It 
shall  also  be  the  duty  of  the  Auditor  of  State  to 
cause  to  be  sold,  under  the  provisions  and  condi- 
tions of  this  act,  any  lands  known  as  swamp  or  in- 
demnity lands,  saline  lands,  or  university  lands,  to 
which  the  State  may  acquire  title  under  the  pro- 
visions of  any  existing  grant  from  the  Government 
of  the  United  States,  and  all  other  lands  of  the  State 
hereinbefore  described  and  not  set  apart  by  law  for 
State  purposes. 

It  shall  be  the  duty  of  each  County  Auditor  of  this 
State,  after  receiving  the  maps  or  plats  of  the  lands 
lying  within  the  bounds  of  his  county,  as  set  forth  in 
section  one  of  this  act,  to  cause  the  value  of  the 
same  to  be  appraised,  in  legal  subdivisions,  by  dis- 
interested persons,  and  return  the  same  to  the 
Auditor  of  State,  retaining  the  duplicate  copy  there- 
of; the  appraisers  herein  provided  for  to  consist  of 


LANDS  OF  THE  STATE.  511 

three  persons,  who  shall  be  appointed  jointly  by  the 
Board  of  County  Commissioners  of  each  county  in 
the  State  in  which  said  lands  may  lie. 

It  shall  be  the  duty  of  the  Auditor  of  State,  im- 
mediately after  receiving  said  maps  or  plats  from 
the  several  County  Auditors,  to  cause  the  said  lands 
to  be  registered  in  a  book  to  be  kept  for  that  pur- 
pose, in  legal  subdivisions,  as  shown  on  said  maps 
or  plats ;  and  when  said  lands  are  sold,  the  name  or 
names  of  the  purchaser  thereof  shall  be  placed  op- 
posite thereto.  (E.  S.  1644,  1645,  1646.  Acts  of 
1889,  p.  307.     In  force  March  9,  1889.) 

Sec.  562.    Sale— Notice  and  terms. 

It  shall  be  the  duty  of  the  Auditor  of  State,  when 
he  receives  the  appraisement  of  said  lands  from  the 
several  County  Auditors,  as  provided  in  section  two 
of  this  act,  to  offer  the  same  at  public  or  private  sale, 
as  the  said  officer  shall  deem  for  the  best  interest  of 
the  State,  not  accepting  any  bid  at  less  than  the  ap- 
praised value ;  and  such  lands  shall  first  be  offered 
for  cash,  and  if  no  bid  for  cash  is  received  therefor, 
the  Auditor  shall  immediately  re-offer  the  same  on  a 
credit  not  to  exceed  five  years,  interest  being  paid 
annually  in  advance ;  and  he  shall  give  notice  of  the 
sale  thereof  by  a  publication  of  the  description  of  said 
land,  and  the  appraisement  thereof,  in  two  papers  of 
general  circulation  published  in  Indianapolis,  and  a 
newspaper  published  in  each  county  where  said  lands 
may  be  located.  After  such  advertisement  and  offer 
for  sale,  should  no  bid  be  received  for  any  of  said 
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lands,  then  the  Auditor  of  State  may  sell  the  same  at 
any  time  thereafter  at  private  sale,  without  giving  fur- 
ther notice  of  such  sale :  Provided,  That  such  lands 
shall  not  be  sold  for  less  than  three-fourths  of  the  ap- 
praised value.  (E.  S.  1647.  Acts  1889,  p.  308.  In 
force  March  9, 1889.) 

Sec.  663.    Forfeiture  of  contract. 

On  failure  of  any  purchaser  to  pay  any  install- 
ment of  interest  on  said  deferred  payment  of  pur- 
chase-money, when  the  same  becomes  due,  the  con- 
tract shall  become  forfeited,  and  the  land  shall 
immediately  revert  to  the  State,  and  the  Auditor  of 
the  State  shall  forthwith  proceed  to  sell  the  same  in 
the  manner  and  on  the  terms  hereinbefore  specified 
in  this  act  (E.  S.  1648.  Acts  1889,  P-  S^^-  ^^ 
force  March  9,  1889.) 

Sec.  664.   Purchase-money  and  deed. 

• 

The  purchase  of  any  tract  or  tracts  of  lands  sold 
by  the  Auditor  of  State  aforesaid,  shall  pay  the  pur- 
chase-money as  certified  by  the  Auditor  of  State, 
to  the  Treasurer  of  State,  and  when  the  Auditor 
of  State  shall  receive  the  receipt  of  the  Treasurer 
of  State  therefor,  he  shall  cause  to  be  prepared  a 
deed  of  conveyance  in  the  names  of  the  purchas- 
ers of  the  land  purchased,  which  deed  shall  be 
signed  by  the  Governor  of  the  State  officially,  and 
attested  by  the  Auditor  of  State,  with  the  seal  of  the 
State  affixed  thereto.  (E.  S.  1649.  -^^^  1889,  p. 
308.     In  force  March  9,  1889.) 
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Sec.  666.    Bent  of  lands. 

The  Auditor  of  State  is  hereby  authorized  and  di- 
rected to  rent  any  of  the  lands  of  the  State  until  the 
same  are  sold  or  otherwise  disposed  of;  and  it  shall 
be  the  duty  of  the  Auditors  of  the  several  counties 
of  the  State  in  which  any  of  the  lands  of  the  State 
remaining  unsold  are  situate  to  assist  the  Auditor  of 
State  in  renting  and  collecting  the  rent  for  the  same, 
and  the  Auditor  of  State  is  hereby  authorized  to  allow 
such  County  Auditors  for  such  service  a  commission 
not  to  exceed  ten  per  cent,  of  the  rents  which  may  be 
collected  by  them.  (R  S.  1650.  Acts  1889,  p.  309. 
In  force  March  9,  1889.) 

Sec.  656.    Possession. 

It  is  made  the  duty  of,  and  it  shall  be  lawful  for  the 
Auditor  of  State,  when  any  of  the  lands  of  the  State 
are  unlawfully  held,  or  in  the  possession  of  anyone,  to 
issue  a  warrant  directed  to  the  sheriff  of  the  county  in 
which  the  land  so  held  may  lie,  commanding  that 
officer  to  take  possession  of  said  lands  and  deliver 
the  same  to  the  purchaser  thereof;  and  the  Auditor  of 
State  is  also  directed  and  authorized  to  issue  a  war- 
rant to  the  Sheriff  of  the  county  where  lands  are  so 
held  or  possessed  by  any  person  and  upon  receipt  of 
said  warrant  the  said  officer  shall  promptly  proceed 
to  execute  such  process,  and  take  possession  of  said 
property  according  to  its  command.  (E.  S.  1651. 
Acts  1889,  P-  3^-    I^  (oTCQ  March  9,  1889.) 
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Sec.  667.    UniverBity  lands— What  lands  to  be  sold. 

The  Auditor  of  State  is  also  hereby  authorized 
and  directed  to  have  appraised  and  sold  under  the 
provisions  and  conditions  of  this  act  for  the  ap- 
praisement and  sale  of  other  lands  of  the  State, 
the  lands  mortgaged  for  college  funds  and  forfeited 
to  the  State  for  non-payment  of  principal  and  inter- 
est due  thereon,  and  any  lands  known  as  university 
or  college  lands  remaining  unsold,  or  which,  having 
been  sold,  have  become  or  may  hereafter  become 
forfeited  for  non-payment  of  balance  of  purchase 
money  due  thereon,  the  proceeds  thereof  to  be 
placed  in  the  college  fund  in  the  Treasury  of  State. 

The  Auditor  of  State  is  hereby  authorized  and 
directed  to  sell  under  the  provisions  and  conditions 
of  this  act  all  lands  of  the  State  upon  which  there 
is  no  public  building,  or  which  is  not  in  actual  use 
by  ^ny  of  the  institutions  of  this  State  or  which  has 
not  been  set  apart  by  law  for  State  purposes,  the 
proceeds  thereof  to  be  paid  into  the  general  fund  in 
the  Treasury  of  State;  Provided,  That  the  square 
known  as  University  Square  in  Indianapolis  shall 
not  be  sold  under  the  provisions  of  this  act.  (E.  S. 
1653,  1654.  Acts  1889,  p.  309.  In  force  March  9, 
1889.) 

SCHOOL  LANDS. 

Sec.  658.    What  are  school  lands. 

The  common  school  fund  shall  consist  of  the 
congressional  township  fund,  and  the  lands  belong- 
ing thereto ; 
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The  surplus  revenue  fund ; 

The  saline  fund,  and  the  lands  belonging  thereto ; 

The  bank  tax  fund,  and  the  fund  arising  from  the 
one  hundred  and  fourteenth  section  of  the  charter 
of  the  State  Bank  of  Indiana; 

The  fund  to  be  derived  from  the  sale  of  county 
seminaries,  and  the  moneys  and  property  heretofore 
held  for  such  seminaries;  from  the  fines  assessed 
for  breaches  of  the  penal  laws  of  the  State;  and 
from  all  forfeitures  which  may  accrue ; 

All  lands  and  other  estate  which  shall  escheat  to 
the  State  for  want  of  heirs  or  kindred  entitled  to  the 
inheritance ; 

All  lands  that  have  been,  or  may  hereafter  be, 
granted  to  the  State,  where  no  special  purpose  is 
expressed  in  the  grant,  and  the  proceeds  of  the 
sales  thereof,  including  the  proceeds  of  the  sales  of 
the  swamp  lands  granted  to  the  State  of  Indiana, 
by  the  Act  of  Congress  of  the  twenty-eighth  of  Sep-  ' 
tember,  one  thousand  eight  hundred  and  fifty,  after 
deducting  the  expense  of  selecting  and  draining  the 
same ; 

Taxes  on  the  property  of  corporations,  that  may 
be  assessed  by  the  General  Assembly  for  common 
school  purposes.  (R.  S.  183.  In  force  November  i, 
185 1.) 

The  funds  heretofore  known  and  designated  as 
the  surplus  revenue  fund,  all  funds  heretofore  ap- 
propriated to  common  schools,  the  saline  fund,  the 
bank-tax  fund,  the  fund  which  has  been  derived  or 
may  be  derived  from  the  sale  of  county  seminaries 
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and  the  property  belonging  thereto,  the  moneys  and 
property  heretofore   held    for  such  seminaries,  all 
fines  assessed  for  breaches  of  the  penal  laws  of  the 
State,  all  forfeitures  which  may  accrue,  all  lands  and 
other  estate  which  shall   escheat  to  the  State  for 
want  of  heirs  or  kindred  entitled  to  the  inheritance 
thereof,  all  lands  which  have  been  granted,  or  may 
be  granted  hereafter,  to  the  State,  when  no  special 
object  is  expressed  in  the  grant,  the  proceeds  of  the 
sales  of  the  swamp  lands  granted  to  the  State  of 
Indiana  by  the  Act  of  Congress  of  September,  1850, 
the  taxes  which  may  be  assessed  from  time  to  time 
upon   the   property  of  corporations    for    common 
school  purposes,  and  the  fund  arising  from  the  one 
hundred  and  fourteenth  section  of  the  charter  of  the 
State  bank  of  Indiana,  shall  be  denominated  the 
^'Common  school   fund."    The  fund  derived  from 
the  sale  of  congressional  township  school  lands,  and 
the  unsold  congressional  township  school  lands  at 
the  reasonable  value  thereof,  shall  be  denominated 
the  "Congressional  township  school  fund,"  and  shall 
never  be   diminished   in   amount,   the    income   of 
which,  together  with  the  taxes  mentioned  and  speci- 
fied in  the  first  section  of  this  Act  [§   4465],  the 
money  and  income  derived  from  licenses  for  the 
sale  of  intoxicating  liquors,  and  unclaimed  fees,  as 
provided  by  law,  shall  be  denominated  the  "  School 
revenue  for  tuition,"  the  whole  of  which  is  hereby 
appropriated,  and  shall   be  applied  exclusively  to 
furnishing  tuition  to  the  common  schools  of  the 
State,  without  any   deduction  for  the  expense  of 
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collection  or  disbursement.     (R.  S.  4325.    In  force 
March  6,  1865.) 

See,  generally,  as  to  what  are  school  funds,  19  Ind.  ifi^ ;  20 
Ind.  398 ;  53  Ind.  123 ;  63  Ind.  81  ;  ^o  Ind.  241 ;  92  Ind.  355  ;  116 
Ind.  329  (19  N.  E.  R.  173). 

Sec.  669.    Chistody  and  rei>ort  of  income. 

The  custody  and  care  of  all  lands  belonging  to  the 
congressional  township  fund  shall  be  with  the  Trustee 
of  the  civil  township  in  which  the  same  shall  be  situ- 
ated ;  who  shall  report,  annually,  to  the  Auditor  by  the 
fourth  Monday  in  March,  the  annual  income  derived 
therefrom,  to  the  township.  And  the  report  shall  em- 
brace a  fully  itemized  statement  of  his  rent  account  of 
such  lands ;  to  whom  and  for  what  amount  the  same 
was  rented  to  each  tenant;  and  whether  the  rents 
have  been  collected  or  not;  and  if  any  portion  has 
not  been  collected,  he  should  state  fully  the  reasons 
why  the  same  has  not  been  collected.  Any  Trustee 
who  has  heretofore  failed  and  neglected  to  so  report 
shall  embrace  in  his  first  report  such  itemized  state- 
ment and  showing  for  each  preceding  year  not  so  re- 
ported, whether  by  himself  or  his  predecessors ;  and 
the  amount  of  school  funds  for  any  year,  to  which 
such  township  might  otherwise  be  entitled,  shall  be 
withheld,  and  not  paid  over  to  such  Trustee,  if  the 
rental  value  of  such  lands  for  such  terms  shall  equal 
or  exceed  the  township  s  otherwise  portion  of  the 
school  fund ;  and  it  shall  be  the  duty  of  such  Trustee 
to  pay  into  the  county  treasury  all  rents  collected  and 
reported  by  him  as  aforesaid.  (R.  S.  4328.  In  force 
March  7,  1873.) 
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When  the  sixteenth  section,  or  the  section  which 
may  be  granted  in  lieu  thereof  shall  be  divided  by  a 
county  or  civil  township  line,  or  where  the  substituted 
section  lies  in  any  other  county  in  the  State,  the 
voters  of  the  congressional  township  to  which  the 
same  belongs  shall  designate,  by  vote  or  by  the  writ- 
ten direction  of  a  majority,  the  Trustee  of  one  of  the 
civil  townships  including  a  part  of  said  section,  to 
have  the  care  and  custody  of  said  section,  and  to  carry 
out  the  directions  of  the  voters  of  the  township  in 
relation  thereto ;  and  the  Trustee  so  designated  shall 
have  the  same  powers  and  perform  the  same  duties 
as  if  the  entire  section  was  situated  within  the  limits 
of  the  civil  township,  and  receive  from  the  County 
Treasurer  the  revenue  derived  from  funds  accrued 
from  said  sale.    (R.  S.  4330.   In  force  March  6, 1865.) 

Where  county  lines  divide  a  congressional  town- 
ship, the  proper  officer  in  the  county  in  which  the 
congressional  school  lands  are  situated,  or  would  be 
situated  if  unsold,  shall  control  such  lands  and  the 
funds  arising  therefrom,  as  in  this  Act  is  provided. 
(R.  S.  4332.    In  force  March  12, 1877.) 

See  generally  on  custody  of  school  lands,  44  Ind.  38 ;  6  Ind.  83 ; 
2  Ind.  293;  103  Ind.  497  (3  N.  E.  R.  165);  29  Ind.  70;  loi  Ind. 
366;  116  Ind.  173  (19  N.  E.  R.  173). 

Sec.  660.   Lease— Power  of  tniBtee. 

He  shall  have  power,  when  directed  so  to  do  by  a 
vote,  or  by  the  written  direction  of  a  majority  of  the 
voters  of  the  congressional  township  to  which  the 
same  belongs,  to  lease  such  lands  for  any  term  not 
exceeding  seven  years,  reserving  rents,  payable  in 
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money,  property  or  improvements  upon  the  land,  as 
may  be  directed  by  the  majority  of  such  voters. 

The  proper  Trustee  shall  have  all  the  rights  and 
powers  of  a  landlord,  in  his  official  name,  in  coercing 
fulfillment  of  contracts  relating  to  such  lands,  and 
preventing  waste  or  damage,  or  for  the  recovery  of 
the  same  when  committed.  (R.  S.  4329,  4338.  In 
force  March  6,  1865.) 

The  township  trustee  is  liable  for  the  rents  received,  and  an  ac- 
tion will  lie  for  them,  in  the  name  of  the  State  on  the  relation  of 
the  board  of  county  commissioners,  44  Ind.  39. 

Sec.  561.    Title  to  lands  used  for  school  purposes. 

The  title  to  all  lands  acquired  for  school  purposes 
shall  be  conveyed  to  the  township,  incorporated 
town,  or  city  for  which  it  is  acquired,  in  the  corporate 
name  of  such  township,  town,  or  city,  which  is  used 
for  school  purposes,  for  the  use  of  common  schools 
therein.  In  all  cases  in  which  the  title  to  any  such 
land  is  vested  in  any  other  person  or  corporation 
than  as  above  provided,  it  shall  be  the  duty  of  the 
Trustee  for  school  purposes  of  the  township,  town, 
or  city  to  procure  the  title  to  be  vested  as  in  this 
section  provided.  (R.  S.  4508.  In  force  March  6, 
1865.) 

The  real  estate  held  for  school  purposes  is  subject  to  appro- 
priation for  highway,  88  Ind.  453.  Conflicts  have  frequently 
arisen  between  the  "school  township"  and  the  school  authorities 
of  an  incorporated  town,  within  the  limits  of  the  township. 
Generally,  it  may  be  said  that  neither  is  entitled  to  unjust  pro 
portion  of  the  property  or  funds,  or  to  exercise  authority  over 
property  outside  of  its  corporate  limits,  64  Ind.  276;  56  Ind.  521. 
Every   school   corporation   holds  the  public  school  property  in 
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trust,  and  the  legislature  may  make  change  of  trustees ;  so,  where 
an  incorporated  town  becomes  a  school  fcorporation,  it  succeeds 
to  the  rights  and  powers  of  the  school  township  in  all  educational 
matters  connected  with  the  public  schools  within  its  territorial 
limits,  and  is  entitled  to  hold  the  title  to  such  property,  109  Ind. 
559  (10  N.  E.  R.  578) ;  86  Ind.  582  ;  27  Ind.  465  ;  see  60  Ind.  473 ; 
37  Ind.  415. 

Sec.  661a.     Sale  of  school  lands— Election— Duty  of 
trustee. 

At  any  time  when  five  voters  of  any  congres- 
sional township  shall,  by  petition  to  the  Trustee 
having  charge  of  the  school  lands  belonging  to  such 
township,  set  forth  their  desire  for  the  sale  of  all  or 
any  part  of  the  school  land,  the  Trustee  shall  give 
public  notice,  in  five  public  places  in  such  township, 
of  the  time  and  place  in  such  township  when  and 
where  a  balloting  will  be  had  to  determine  whether 
the  lands  shall  be  sold  as  petitioned  for  or  not; 
which  notice  shall  be  given  at  least  twenty  days 
before  the  time  specified  therein. 

A  copy  of  such  petition  shall  be  entered  on  the 
book  containing  the  record  of  the  proceedings  of 
such  Trustee;  and  his  action  thereon  shall,  also,  be 
recorded. 

If  a  voter  favor  the  sale  of  such  lands,  he  shall 
write  on  his  ballot  the  word  "Sale";  if  he  oppose 
the  sale,  he  shall  write  the  words  "  No  sale." 

No  sale  shall  be  allowed  unless  a  majority  of  all 
the  votes  cast  at  such  election  shall  be  in  favor  of 
such  sale ;  nor  unless  the  number  of  votes  consti- 
tuting such  majority  shall  exceed  fifteen. 

The  Trustee  shall  attend  at  the  time  and  place 
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specified,  and  shall  make  out  a  certificate  showing 
the  number  of  votes  given  for  and  against  such 
sale ;  which  shall  be  signed  by  him  and  filed  in  his 
office ;  and  he  shall  enter  the  same  upon  his  record- 
book. 

Said  Trustee,  if  satisfied  that  a  majority  of  all, 
and  more  than  fifteen,  voters  have  voted  for  such 
sale,  shall  enter  the  same  on  his  record-book,  and 
proceed — 

First  To  divide  the  lands,  so  voted  to  be  sold, 
into  such  lots  as  will  secure  the  best  price. 

Second.  To  affix  a  minimum  price  to  each  lot,  not 
less  than  one  dollar  and  twenty-five  cents  per  acre, 
below  which  it  shall  not  be  sold. 

Third.  To  certify  such  division  and  appraisement 
to  the'  proper  County  Auditor,  together  with  a  copy 
of  all  his  proceedings  in  relation  to  the  sale  of  said 
lands.  (R.  S.  4339,  4340,  4341,  4342,  4343,  4344. 
In  force  March  6,  1865.) 

Sec.  562.    Order  of  Sale— Terms. 

Such  certificate  and  return  shall,  by  such  Auditor, 
be  laid  before  the  Board  of  County  Commissioners, 
at  their  first  meeting  thereafter;  and  said  Board,  if 
satisfied  that  the  requirements  of  the  law  have  been 
substantially  complied  with,  shall  direct  such  lands  to 
be  sold;  which  sale  shall  be  conducted  as  follows: 

First  It  shall  be  made  by  the  Auditor  and  Treas- 
urer. 

Second.  Four  weeks'  notice  of  the  same  shall  be 
given,  by  posting  notices  thereof  in  three  public 
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places  of  the  township  where  the  land  is  situated, 
and  at  the  court-house  door,  and  by  publication  in  a 
newspaper  printed  in  said  county,  if  any — otherwise, 
in  a  newspaper  of  any  county  in  the  State  situated 
nearest  thereto.  The  sale  shall  be  made  by  the 
Auditor,  at  public  auction,  at  the  door  of  the  court- 
house of  the  county  in  which  the  land  is  situated, 
and  the  Treasurer  shall  take  an  account  thereof;  and 
each  of  the  said  officers,  for  making  such  sale,  shall 
receive  a  fee  of  one  dollar,  to  be  paid  by  the  pur- 
chaser.    (R.  S.  4345.     In  force  March  6,  1865.) 

One-fourth  of  the  purchase-money  shall  be  paid 
in  hand  and  the  interest  for  the  residue  for  one  year 
in  advance,  and  the  residue  in  ten  years  from  such 
sale,  with  like  interest  annually  in  advance;  and  de- 
ferred payments  shall  be  regarded  as  a  part  of  the 
congressional  township  school  fund,  and  reported 
as  such  by  the  Auditor  to  the  Superintendent  of 
Public  Instruction :  Provided^  That  when  one-fourth 
part  or  more  of  the  value  of  the  lands  so  sold,  at  the 
time  of  such  sale,  shall  consist  of  the  timber  grow- 
ing thereon,  the  terms  of  sale  in  such  case  may  be 
as  follows,  viz. :  At  least  one-half  of  the  purchase- 
money  cash  in  hand,  aind  interest  for  the  residue  for 
one  year  in  advance,  and  the  residue  in  annual  pay- 
ments in  not  exceeding  ten  years  from  such  sale, 
with  like  interest  annually  in  advance;  and  in  such 
case  the  terms  of  sale  shall  be  set  forth  in  the  notice 
provided  for  in  the  preceding  section;  And  pro- 
vided, further,  That  whenever  the  purchaser  of  any 
such  land  shall  be  proceeding  to  cut  or  remove,  or 
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threaten  to  cut  or  remove,  from  such  lands,  so  sold, 
timber  growing  or  being  thereon,  to  such  an  extent 
that  the  land,  after  the  cutting  or  removal  of  such 
timber,  shall  not  be  equal  in  value  to  the  amount  of 
purchase-money,  with  interest  then  remaining  unpaid, 
it  shall  be  the  duty  of  the  Trustee  of  the  civil  town- 
ship in  which  such  land  is  situated  (and  he  is  hereby 
authorized  and  empowered)  to  commence  and  main- 
tain an  action,  in  the  name  of  ^  such  township,  in  the 
Circuit  Court  of  the  county,  to  restrain  and  injoin 
the  further  cutting  or  removal  of  such  timber.  (R.  S. 
4346.     In  force  March  9,  1875.) 

The  sale  must  be  made  at  "public  auction"  at  the  door  of  the 
court  house  of  the  county,  no  Ind.  519  (10  N.  E.  R.  634).  The 
deferred  payments  are  to  be  regarded  as  part  of  the  school  fund 
and  reported  as  such ;  and  the  county  is  liable  for  the  interest  on 
the  whole  of  the  purchase-money,  though  the  purchaser  defaults 
in  the  payment  of  the  deferred  installments,  120  Ind.  442  (22  N. 
E.  R.  339);  see  31  Ind.  11. 

Sec.  563.    Forfeiture— Resale— Waate. 

On  failure  to  pay  such  annual  interest  when  it  be- 
comes due,  the  contract  shall  become  forfeited,  and 
the  land  shall  immediately  revert  to  the  township ; 
and  the  Auditor  and  Treasurer  shall  proceed,  forth- 
with, again  to  sell  the  same,  in  like  manner  and  on 
the  terms  above  specified.  If,  on  such  second  sale, 
such  land  shall  produce  more  than  sufficient  to  pay 
the  sum  owing  therefor,  with  interest  and  costs  and 
five  per  cent,  damages,  the  residue  shall,  when  col- 
lected, be  paid  over  to  the  first  purchaser  or  his  legal 
representative. 
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At  anytime  before  the  sale, payment  of  the  inter- 
est due  and  all  costs,  together  with  two  per  centum 
damages  on  the  principal  sum  and  interest  due  and 
owing  for  said  land,  shall  prevent  such  sale,  and  re- 
vive the  original  contract. 

In  case  of  such  forfeiture,  the  original  purchaser 
may  be  sued  for  waste  or  unnecessary  injury  done  to 
such  land. 

Such  suit  shall  be  prosecuted  by  the  Auditor,  in 
the  name  of  the  State,  for  the  use  of  the  proper  con- 
gressional township.  (R.  S.  4347,  4348, 4349,  4350. 
In  force  March  6, 1865.) 

See  24  N.  E.  R.  734. 

Sec.  664.    Bights  of  Purchaser. 

Every  purchaser,  until  forfeiture,  shall  be  entitled  to 
all  the  rights  of  possession  before  existing  in  such 
Trustee  or  township,  and  to  all  rights  and  remedies 
for  rents  becoming  due  or  breaches  of  covenant  oc- 
curring after  his  purchase  under  any  lease  existing 
at  the  time  of  his  purchase,  and  for  all  waste  com- 
mitted thereafter.  (R.  S.  4354.  In  force  March  6, 
1865.) 

See  14  Ind.  409. 

Sec.  666.    Oertiflcate  of  purchase— Assignment. 

A  certified  statement  of  such  sale  shall  be  made 
and  signed  by  the  Auditor,  and,  being  first  recorded 
by  such  Auditor  in  the  records  of  the  Board  of  County 
Commissioners,  shall  be  delivered  to  the  purchaser 
when  he  makes  his  first  payment,  and  shall  entitle 
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him  to  a  deed  when  the  terms  of  such  purchase  shall 
have  been  fully  complied  with. 

When  any  such  certificate  shall  be  lost  before  a 
deed  be  made,  on  proof  thereof  by  affidavit  of  the 
person  interested,  or  other  competent  testimony,  to 
be  filed  with  the  County  Auditor,  and  after  three 
months*  notice  of  intention  to  apply  for  a  new  cer- 
tificate, given  in  some  newspaper  printed  nearest  to 
where  the  land  lies,  such  Auditor  may  issue  the 
same  to  the  person  entitled  thereto. 

No  assignment  of  a  certificate  shall  be  valid  unless 
acknowledged  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  or  before  the  County 
Auditor,  who  shall,  in  all  such  cases,  record  the  same. 
Assignments  of  certificates  heretofore  made  before 
any  officer  authorized  to  take  acknowledgments  of 
deeds,  when  recorded,  shall  be  as  valid  as  if  acknowl- 
edged before  the  County  Auditor.  (R.  S.  4353,  4356, 
4360.     In  force  March  6,  1865.) 

Whenever  the  certificate  of  the  School  Commis- 
sioner or  Auditor  of  any  county  of  this  State,  issued 
for  land  sold,  has  been  assigned  by  any  person  with- 
out a  proper  acknowledgment  before  the  County 
Auditor  or  other  proper  officer,  or  assigned  by  de- 
livery, and  such  assignor  is  deceased,  any  assignee 
of  such  certificate,  claiming  title  to  the  land  described 
therein,  may  file  his  complaint  in  the  proper  Circuit 
Court,  making  the  County  Auditor  and  the  heirs  of 
such  deceased  assignor  parties  thereto.  If  it  shall  be 
proved  to  the  satisfaction  of  the  Court,  that  the  plain- 
tiff or  any  party  to  the  cause  is  the  equitable  owner 
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of  the  land,  and  the  purchase-money  has  been  fully 
paid  to  the  school  fund,  the  Court  shall  direct  the 
Auditor  to  execute  a  proper  conveyance  to  the  plain- 
tiff or  other  parties  entitled  thereto,  although  the  cer- 
tificate has  not  been  properly  assigned  or  the  assign- 
ment thereof  properly  acknowledged  by  the  decedent 
All  other  persons  claiming  any  interest  in  the  land 
may,  on  their  application,  be  made  parties  and  heard 
in  the  case.  The  Auditor  shall  execute  a  convey- 
ance, according  to  the  directions  of  the  Court ;  and 
such  conveyance  shall  vest  in  the  grantee  the  title  of 
said  land  as  fully  and  to  all  intents  and  purposes  as 
if  the  certificate  had  been  legally  assigned  and  the 
assignment  properly  acknowledged.  (R.  S.  4357.  ^^ 
force  Oct.  10,  1863.) 

See  50  Ind.  240. 

Sec.  566.    Failure  to  pay— Penalty. 

A  purchaser  at  such  sale  failing  to  make  the  first 
payment  as  above  required  shall  pay  ten  per  centum 
on  the  sum  bid,  to  be  recovered  by  action  before  any 
Court  having  jurisdiction,  to  be  prosecuted  by  the 
County  Auditor  in  the  name  of  the  State  for  the  use 
of  the  proper  township ;  and  the  Auditor  and  Treas- 
urer shall  be  competent  witnesses.  (R.  S.  4355.  In 
force  March  6,  1865.) 

Sec.  567.    Purchase-money— Loan  and  payment. 

When  the  residue  of  the  purchase-money  becomes 
due,  the  purchaser  may  retain  the  same  as  a  loan  for 
a  term  not  exceeding  three  years,  on  payment,  annu- 
ally made  in  advance,  of  the  interest  thereon,  at  the 
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rate  then  established  by  law  for  the  loans  of  such 
funds ;  but  he  shall  receive  no  deed  until  full  pay- 
ment is  made. 

Purchasers  may,  at  any  time  before  due,  pay  a  part 
or  the  whole  of  such  purchase-money. 

The  purchase-money  and  interest,  and  all  costs 
and  damages  above  provided  for,  shall  be  paid  to  the 
Treasurer  of  the  proper  county,  and  his  receipt  there- 
for filed,  by  the  person  paying,  with  the  County 
Auditor,  who  shall  issue  his  quietus  therefor. 

When  such  payment  is  in  completion  of  any  con- 
tract of  sale,  the  amount  of  any  such  receipt  shall  be 
indorsed  by  the  County  Auditor  on  the  certificate  of 
purchase.  (R.  S.  4358,  4359,  4361,  4362.  In  force 
March  6,  1865.) 

Sec.  568.    Deed— Title. 

On  full  payment  for  such  land,  a  deed  shall  be  is- 
sued by  the  County  Auditor,  and  entered  on  the 
record-book  of  the  Board  of  County  Commissioners. 

Such  deed  shall  be  executed  and  acknowledged, 
at  the  cost  of  the  grantee,  by  the  County  Auditor,  as 
in  other  cases ;  and,  thus  executed  and  delivered, 
shall  vest  in  the  grantee,  his  heirs  and  assigns,  for- 
ever, a  complete  title  to  the  land.  (R.  S.  4363, 4365. 
In  force  March  6,  1865.) 

Sec.  669.   Failure  of  title. 

When  any  officer  authorized  to  sell  school  lands 
shall  have  sold  any  lands  without  a  title  thereto,  such 
officer,  or  his  successor  in  office,  may  convey  such 
other  lands  of  equal  value  as  may  be  agreed  upon  by 


528  LrANDH  OF  THE  8TATB. 

such  officer  and  the  purchaser,  his  heirs  or  assigns; 
or,  failing  to  make  such  agreement,  the  purchase- 
money,  with  interest,  shall  be  repaid  to  the  purchaser, 
his  heirs,  executors,  administrators  or  assigns ;  but 
no  such  purchase-money  shall  be  thus  repaid  until 
the  proper  Prosecuting  or  District  Attorney  shall 
have  investigated  the  facts  of  the  case  and  certified 
to  the  correctness  of  the  claim.  (R.  S.  4367.  In  force 
March  6,  1865.) 

Sec.  570.    Sale  without  eleotion^ 

The  voters  of  any  congressional  township  may,  in 
the  absence  of  a  vote  to  sell  land,  and  in  lieu  thereof, 
petition  the  trustee  of  the  township  for  such  sale. 
Such  petition,  if  signed  by  a  majority  of  all  the  vot- 
ers of  the  township,  shall  be  filed  with  the  County 
Auditor,  and  the  same  proceeding  shall  be  had  as 
provided  in  section  fifty-four  [§  4345],  upon  a  vote  of 
the  inhabitants  of  the  township  for  such  sale.  Such 
petition  and  certificate  shall  be  recorded  in  the  record 
book  of  the  Trustee  of  the  township  and  of  the 
County  Auditor  of  the  investment  of  funds  held  for 
the  benefit  of  common  schools  and  congressional 
townships.    (R.  S.  4366.    In  force  March  6,  1865.) 

Sec.  571.    Private  sale  by  Auditor. 

When  any  land  offered  for  sale  at  public  auction 
shall  remain  unsold,  the  County  Auditor  may  dispose 
of  the  same  at  private  sale  for  the  best  price  that  can 
be  had  therefor,  not  being  less  than  the  minimum 
price  affixed  thereto.  (R.  S.  4351.  In  force  March  6, 
1865.) 
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Sec.  672.    Unsold  lands— Beappraisement  and  sale. 

After  the  expiration  of  the  term  of  four  years  after 
any  appraisement  and  offer  for  sale  of  any  lands  in 
this  State  belonging  to  any  township  for  school 
purposes,  and  such  lands  remain  unsold,  it  shall  be 
lawful  to  re-appraise,  sell,  and  dispose  of  said  lands 
in  the  same  manner  that  they  would  have  been,  had 
such  lands  not  been  previously  offered  for  sale: 
Provided,  however,  That  such  appraised  value  shall 
not  be  below  the  minimum  price  now  fixed  by  law. 
(R.  S.  4352.     In  force  March  6,  1865.) 

All  lands  which  have  become  forfeited  and  have 
reverted,  or  may  hereafter  be  forfeited  and  revert,  to 
the  various  townships  in  the  several  counties  of  this 
State,  for  failure  to  pay  the  interest  or  principal  of 
the  amount  due  thereon  to  the  school  fund,  and  which 
have  remained,  or  hereafter  remain,  unsold  for  the 
period  of  three  years,  by  reason  of  the  amount  due 
thereon  being  in  excess  of  the  values  of  said  landg, 
may  be  re-appraised  and  sold  for  a  sum  not  less  than 
said  re-appraised  value  thereof;  such  re-appraise- 
ment and  sale  to  be  made  in  the  same  manner  and 
upon  the  same  terms  and  conditions  as  is  now  pre- 
scribed by  law  for  the  appraisement  and  sale  of  such 
lands. 

That,  upon  the  sale  of  such  lands,  as  provided  for 
in  the  preceding  section  of  this  act,  the  Board  of 
County  Commissioners  of  the  several  counties  in 
which  said  lands  are  situated  may  make  an  appro- 
priation from  the  general  county  funds — a  sum  equal 
to  the  difference  between  the  amount  for  which  said 
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lands  shall  have  been  forfeited  and  the  amount  for 
which  such  lands  shall  have  last  sold ;  said  sum  ap- 
propriated to  be  placed  to  the  credit  of  the  proper 
fund,  and  loaned  as  other  school  funds  are  loaned. 
(E.  S.  1269,  1270.  Acts  1883,  p.  79.  In  force 
March  3,  1883.) 

Sec.  573.    Sales  legalized. 

» 

.  In  all  cases  where  school  lands  have  been  sold  and 
certificate  has  either  been  issued  to  the  purchaser  or 
entered  of  record  in  the  proper  office,  or  otherwise, 
so  the  purchaser  entered  into  possession  and  paid 
part  or  the  whole  of  the  purchase-money,  or  could 
have  entered  into  occupancy,  such  sale  shall  be 
deemed  and  held  a  sale  under  the  law,  as  much  as  it 
would  be  had  a  deed  been  made  and  delivered  and 
the  fee  had  been  passed  to  the  purchaser;  and  such 
lands  shall  be  deemed  and  held  as  having  been  sold, 
so  as  to  make  them  liable  to  taxation,  within  the 
meaning  of  the  law,  as  fully  and  completely  as  the)' 
would  have  been  had  a  deed  been  delivered.  All 
appraisements  of  lands  so  sold,  and  all  assessments 
of  the  same  for  taxes,  and  all  levies  and  collections 
of  taxes  thereon,  heretofore  made,  are  hereby  legal- 
ized and  declared  to  be  lawful  and  valid,  and  shall 
in  nowise  be  subject  to  question  by  reason  of  such 
sale  not  having  been  consummated  by  execution  and 
delivery  of  deed.  (R.  S.  4364.  In  force  Feb.  8, 1877.) 

Sec.  674.   Lands  of  surplus  revenue  fkrnd— Sale  of. 

Where  the  surplus   revenue   fund  belonging  to 
common  schools,  in  any  county  in  this  State,  or  any 
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part  of  such  fund,  has  by  any  means  become  invested 
or  changed  into  real  estate,  the  Board  of  Commis- 
sioners of  such  county  are  hereby  authorized  to  dis- 
pose of  the  same,  by  sale,  in  such  manner  as  may 
seem  best  for  the  interests  of  the  common  school 
fund,  and  to  re-invest  the  proceeds  of  such  sale  in 
the  manner  directed  by  law  for  the  investment  of 
other  moneys  belonging  to  the  common  school  fund. 
(R.  S.  4368.     In  force  August  17,  1855.) 

ESCHEATED  ESTATES. 

Sec.  675.    When  an  estate  escheats. 

The  estate  of  a  person  dying  intestate,  without 
kindred  capable  of  inheriting,  shall  escheat  to  the 
State,  and  shall  be  applied  to  the  support  of  common 
schools,  in  the  manner  provided  by  law.  (R.  S.  2478. 
In  force  May  6,  1853.) 

As  to  disposition  of  money  of  decedent  remaining  unclaimed, 
see  R.  S.,  §  241 5.  The  English  law  of  escheat  being  strictly  feudal 
does  not  exist  in  the  United  States,  4  Kent  Com.  424.  The 
State  takes  the  title  which  the  party  last  holding  had,  and  none 
other,  4  Kent  Com.  427.  The  adoption  of  a  child  under  the 
laws  of  another  •  state  will  defeat  an  escheat,  63  Ind.  34.  For 
general  consideration  of  this  subject,  see  2  Bl.  Com.  244 ;  4  Kent 
Com.  424 ;  3  Wash.  Real  Prop.  46 ;  2  B.  Mon.  (Ky.)  393 ;  3  Lit. 
(Ky.)  473  ;  107  N.  Y.  185  (13  N.  E.  R.  f  53).     See  next  section. 

Sec.  576.    Recovery  of  escheated  estates  by  the  State. 

Whenever  any  property  shall  escheat  or  be  forfeited 
to  the  State  for  its  use,  the  legal  title  shall  be  deemed 
to  be  in  the  State  from  the  time  of  the  escheat  or 
forfeiture ;  and  an  information  may  be  filed  by  the 
Prosecuting  Attorney  in  the  Circuit  Court  for  the  re- 
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covery  of  the  property,  alleging  the  ground  on  which 
the  recovery  is  claimed;  and  like  proceedings  and 
judgment  shall  be  had  as  m  a  civil  action  for  the  re- 
covery of  property.     (R.  S.  1143.     In  force  May  6, 

1853-) 

An  information  under  this  section  may  be  made  the  subject  of 
an  original  action  or  counter-claim,  74  Ind.  252.  The  attorney- 
general  may  file  an  information  in  the  nature  of  a  quo  warranto, 
in  the  name  of  the  State,  on  his  own  relation,  63  Ind.  33.  All  de- 
fenses are  admissible  under  the  general  denial,  Id. 

Sec.  677.    Sale  and  conveyance. 

In  all  cases  where  estates  have  escheated,  or  here- 
after shall  escheat,  to  the  State,  for  want  of  heirs  or 
kindred  entitled  to  the  inheritance,  the  board  of 
comipissioners  of  the  county  wherein  such  estate  is 
situated,  are  hereby  authorized  to  dispose  of  the 
same  by  sale,  in  such  manner  as  may  seem  best  for 
the  interests  of  the  common  school  fund ;  and  to  re- 
invest the  proceeds  of  such  sale  in  the  manner  di- 
rected by  law  for  the  investment  of  other  moneys 
belonging  to  the  common  school  fund:  Provided, 
That  all  real  estate,  so  sold,  shall  be  first  appraised 
by  three  disinterested  freeholders  of  the  county,  who 
shall  be  first  sworn  to  faithfully  perform  their  duty 
as  such  appraisers; 'and  shall  not  be  sold  at  less 
than  said  appraisement :  And  provided,  further, 
That  in  case  said  real  estate  fail  to  sell  for  the  full 
amount  of  said  appraisement,  within  six  months 
after  being  first  offered  for  sale,  in  such  case,  said 
commissioners  may  order  a  new  appraisement 
thereof. 
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Upon  full  payment  being  made  for  such  lands,  a 
warrantee,  deed  therefor,  to  the  purchaser,  or  his  or 
her  heirs  or  assignees,  shall  be  executed  by  the 
County  Auditor,,  and  be  entered  in  the  commission- 
ers' record  before  delivery.  (E.  S.  429,  430.  Acts 
1883,  p.  98.     In  force  March  5,  1883.) 


CHAPTER  XVII.' 

MUNICIPAL  CORPORATIONS— CITIES  AND  TOWNS. 

Sec.  578.    Power  to  hold  real  estate. 

The  Common  Council  shall  have  power  to  pur- 
chase, hold,  or  convey  real  estate  for  the  purpose  of 
constructing  public  buildings  thereon,  or  using  the 
same  for  a  public  park  or  other  public  purpose. 
And  if  designed  for  a  public  park,  cemetery,  water- 
works, or  fair,  such  real  estate  may  be  purchased  and 
held  by  such  city,  although  lying  without  the  limits 
of  the  corporation  ;  and  such  city  may,  by  ordinance, 
provide  for  the  protection  thereof,  and  for  the  manner 
in  which  and  the  persons  by  whom  the  same  may  be 
used  and  occupied ;  and  any  conveyance  heretofore 
made  of  real  estate  by  [to]  any  such  city,  for  any  of 
the  purposes  aforesaid,  lying  without  the  limits  of 
such  city,  is  hereby  legalized  and  confirmed.  (R.  S. 
3106,  Subd.  45.     In  force  March  10,  1873.) 

The  Board  of  Trustees  shall  have  the  following 
powers :  To  purchase,  hold  and  convey  any  estate, 
real  or  personal,  for  the  use  of  the  corporation,  so 
far  as  such  purchase  may  be  necessary  to  carry  out 
the  objects  contemplated  by  this  act.  (E.  S.  826, 
Subd.  2.    Acts  85,  p.  171.     In  force  April  10,  1885.) 

It  shall  be  lawful  for  incorporated  cities  in  this 
State  to  purchase  and  hold  real  estate  without  the 
limits  thereof  for  sanitary  purposes ;  and  any  convey- 
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ance  heretofore  made  of  real  estate  to  any  such  city 
for  any  such  purpose,  within  or  without  the  limits  of 
any  such  city,  together  with  any  and  all  bonds  and 
obligations  issued  in  payment  therefor,  or  to  raise 
revenue  with  which  to  pay  therefor,  are  hereby  legal- 
ized. (E.  S.  686.  Acts,  1885,  p.  94.  In  force  March 
17,  1885.) 

A  city  may  hold  real  estate  for  free  library  purposes,  R.  S., 
§  4526.  By  implication,  the  statutes  gives  the  common  coun- 
cil the  exclusive  right  to  determine  the  expediency  of  the  pur- 
chase, for  the  purposes  provided  for,  and  as  a  general  rule,  courts 
will  not  interfere  with,  or  control,  the  exercise  of  that  discretion, 
78  Ind.  192,  cases  cited. 

Sec.  579.    Sale  of  realty  by  cities. 

Any  city  or  cities  incorporated  under  any  general 
law  of  this  State  for  the  incorporation  of  cities,  and 
owning  real  estate,  shall  have  power  to  alienate,  sell, 
and  convey  such  real  estate  in  whole  or  in  parcels, 
as  the  Common  Councils  of  such  city  or  cities  may 
deem  expedient. 

Such  alienation,  sale,  and  conveyance  shall  be 
made  by  the  Common  Council  of  such  city  or  cities 
by  a  vote  of  two-thirds  of  all  the  members  of  such 
Common  Council.  When  any  alienation  and  sale 
shall  be  made  by  such  Common  Council,  they  shall 
order  and  direct  the  Mayor  of  such  city  to  execute 
and  deliver  a  deed  of  conveyance  to  the  purchaser, 
which  shall  be  in  the  usual  form,  and  shall  be  exe- 
cuted in  the  name  of  such  city  and  signed  by  the 
Mayor  in  his  official  capacity,  and  sealed  with  the 
seal  of  the  city ;  and,  when  thus  executed,  acknowl- 
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edged,  and  delivered,  shall  convey  all  the  right,  title, 
and  interest  of  the  city  in  and  to  the  premises  so 
conveyed. 

No  such  property  shall  be  sold  until  the  same  has 
been  appraised  by  three  disinterested  freeholders  of 
such  city,  to  be  appointed  by  the  Judge  of  the  Circuit 
Court  of  the  county  in  which  such  city  may  be  situ- 
ated, neither  oY  whom  shall  be  members  of  the  City 
Council  or  officers  or  employes  of  such  city.  Said 
appraisers  shall  be  first  sworn  to  make  a  just  and 
true  valuation  of  such  property,  and  shall  return  their 
appraisement,  in  writing,  to  the  Mayor  or  Common 
Council  of  such  city;  and  no  such  property  shall 
be  sold  for  less  than  the  full  appraised  value 
thereof  (R.  S.  31  ii,  31 12,  31 13.  In  force  March 
7,  1873.) 

Sales  made  prior  to  March  27,  1885,  without  appraisement,  have 
been  legalized,  E.  S.,  §  688.  As  to  power  to  convey  property 
dedicated  to  public  use,  see  i8  B.  Mon.  (Ky.)  262 ;  16  Id.  131 ;  3 
Id.  440. 

Sec.  580.    Annexation  of  territory  to  city. 

Whenever  there  shall  be  or  may  have  been  lots 
laid  off  and  platted  adjoining  such  city,  and  a  record 
of  the  same  is  made  in  the  Recorder's  office  of  the 
proper  county,  the  Common  Council  may,  by  a  reso- 
lution of  the  board,  extend  the  boundary  of  such  city 
so  as  to  include  such  lots ;  and  the  lots  thus  annexed 
shall  thereafter  form  a  part  of  such  city  and  be  within 
the  jurisdiction  of  the  same.  The  Common  Council 
shall  immediately  thereafter  file  a  copy  of  such  res- 
olution, defining  the  metes  and  boundaries  of  such 
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addition,  in   the  office  of  the  Recorder  aforesaid; 
which  shall  be  recorded. 

The  limits  of  any  city  may  be  extended  over  any 
lands  or  contiguous  territory,  by  the  consent  of  the 
owner  thereof  in  writing,  and  a  resolution  of  the 
Common  Council,  passed  by  a  two-thirds  vote,  ex- 
tending the  limits  of  such  city  over  such  lands  or 
territory;  which  written  consent  and  resolution 
shall  be  entered  at  length  in  the  records  of  such 
city ;  and  the  Common  Council  shall  cause  a  certi- 
fied copy  of  both  to  be  recorded  in  the  Recorder  s 
office  of  the  proper  county. '  If  any  city  shall  desire 
to  annex  contiguous  territory  not  laid  off  in  lots,  and 
to  the  annexation  of  which  the  owner  will  not  con- 
sent, the  Common  Council  shall  present  to  the 
Board  of  County  Commissioners  a  petition  setting 
forth  the  reasons  for  such  annexation,  and,  at  the 
same  time,  present  to  such  Board  an  accurate  de- 
scription, by  metes  and  bounds,  accompanied  with  a 
plat  of  the  lands  or  territory  proposed  or  desired  to 
be  annexed  to  such  city.  The  Common  Council 
shall  give  thirty  days'  notice,  by  publication  in  some 
newspaper  of  the  city,  of  the  intended  petition,  de- 
scribing in  such  notice  the  territory  sought  to  be  an- 
nexed. 

The  Board  of  County  Commissioners,  upon  the 
reception  of  such  petition,  shall  consider  the  same, 
aftd  shall  hear  the  testimony  offered  for  or  against 
such  annexation ;  and  if,  after  inspection  of  the  map 
and  of  the  proceedings  had  in  the  case,  such  Board 
is  of  the  opinion  that  the  prayer  of  the  petition 
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should  be  granted,  it  shall  cause  an  entry  to  be  made 
in  the  order-book,  specifying  the  territory  annexed, 
with  the  boundaries  of  the  same  according  to  the 
survey;  and  they  shall  cause  an  attested  copy  of 
the  entry  to  be  filed  with  the  Recorder  of  such 
county,  which  shall  be  duly  recorded  in  his  office, 
and  which  shall  be  conclusive  evidence  of  such  an- 
nexation in  all  Courts  in  this  State.  (R.  S.  3195, 
3196,  3197.     In  force  March  14,  1867.) 

• 

The  power  to  annex  contiguous  territory  is  a  statutory  one,  55 
Ind.  515;  and  the  provisions  of  the  statute  must  be  strictly  foK 
lowed,  55  Ind.  576;  58  Ind.  481.  The  common  council  of  an  in- 
corporated city  have  no  power  to  extend  the  city  limits  over  any 
contiguous  territory  without  the  consent  of  the  owner  thereof, 
except  it  be  properly  platted  or  laid  off  in  lots  and  the  plat  there- 
of recorded  according  to  law,  47  Ind.  275;  99  Ind.  117;  100  Ind. 
443 ;  104  Ind.  343  (3  N.  E.  R.  937)  ;  and  an  annexation  which  it 
has  no  power  to  make  cannot  be  cured  by  a  special  statute,  100 
Ind.  453.  A  grantor  cannot,  after  he  has  parted  with  title,  exe- 
cute a  plat,  104  Ind.  343  (3  N.  E.  R.  937)  ;  nor  can  the  husband  of 
a  married  woman  make  such  a  plat  of  her  lands,  without  authority 
from  her,  as  will  make  an  annexation  of  them  to  a  city  valid,  112 
Ind.  344  (14  N.  E.  R.  551).  The  territory  annexed  must  be  con- 
tiguous, 86  Ind.  587;  but  where  several  pieces  of  platted  territory 
do  not  all  adjoin  a  city,  but  adjoin  one  another,  and  one  of  them 
adjoins  a  city,  it  is  sufficient,  23  Ind.  525  ;  87  Ind.  45  ;  108  Ind.  14 
(8  N.  E.  R.  701).  The  territory  need  not  all  be  marked  off  into 
"lots,"  23  Ind.  528;  59  Ind.  400.  By  complying  with  the  statute 
an  incorporated  city  may  make  a  valid  annexation,  59  Ind.  396. 
The  legality  of  an  annexation  by  such  a  city  cannot  be  questioned 
by  an  information  in  name  of  State  on  relation  of  prosecuting 
attorney,  65  Ind.  493,  Where  annexation  proceedings  are  vcnid, 
injunction  will  lie  against  city  taxes  assessed  in  consequence  there- 
of, 65  Ind.  503  ;  55  Ind.  576 ;  104  Ind.  343  (3  N.  E.  R.  937).  Section 
744  provides  for  appeals  from  decisions  of  board  of  commission- 
ers in  annexation  proceedings,  and  this  is  the  only  remedy  where 
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the  proceedings  are  not  void,  lOO  Ind.  127.  Annexation  of  un- 
platted territory,  made  without  the  consent  of  the  owner,  must  be 
by  proceedings  before  the  board  of  county  commissioners,  104 
Ind.  343  (3  N.  E.  R.  937),  cases  cited.  The  statute  giving  au- 
thority to  such  boards  to  annex  territory  is  constitutional,  and  it 
is  not  founded  on  right  of  eminent  domain,  55  Ind.  515.  A  peti- 
tion signed  by  two-thirds  of  the  council  is  sufficient,  55  Ind.  515;  and 
in  a  recent  case  a  signing  by  the  mayor  alone  was  upheld  as  against  a 
collateral  attack,  108  Ind.  14(8  N.  E.  R.701).  As  to  what  description 
of  property  and  plat  of  same  is  required,  see  55  Ind.  5.16;  87  Ind. 
45.  It  need  not  allege  that  the  landowners  have  not  consented  to 
the  annexation  of  the  lands  by  common  council,  108  Ind.  14  (8  N. 
E.  R.'702.)  For  sufficiency  of  notice,  see  18  Ind.  203;  55  Ind. 
516;  87  Ind.  45  ;  96  Ind.  143;  108  Ind.  14(8  N.  E.  R.  701).  The 
notice  shall  be  for  thirty  days,  but  the  petition  is  not  required  to 
be  filed  any  specified  period  prior  to  the  first  day  of  the  session 
of  the  county  board,  55  Ind.  516.  As  to  what  are  sufficient  rea- 
sons for  annexing  territory,  see  20  Ind.  273 ;  87  Ind.  45.  The 
board  cannot  order  the  annexation  of  a  part  only  of  territory  de- 
scribed in  the  petition,  55  Ind.  576;  72  Ind.  165.  The  order  can- 
not be  made  at  a  special  session,  72  Ind.  218.  As  to  what  acts  of 
the  owner  of  annexed  lands  will  estop  him  to  question  the  validity 
of  the  annexation,  see  99  Ind.  118  ;  100  Ind.  443.  It  is  only  where 
the  statute  has  been  strictly  followed  that  the  entry  of  annexa- 
tion, or  attested  copy  thereof,  is  conclusive  evidence  of  the  an- 
nexation, 58  Ind.  481.  See,  as  to  legalizing  of  annexations  by 
cities.  Acts  57,  p.  70,  §  83;  20  Ind.  477;  24  Ind.  169.  As  to  an- 
nexation by  towns,  see  next  section.  For  consolidation  of  cities 
or  towns,  see  R.  S.,  §§  3233-3242. 

Sec.  581.    Annexation  of  territory  to  towns. 

When  tv^^o-thirds  of  the  owners  of  a  tier  of  out-lots 
adjoining  an  incorporated  town  shall  sign  a  petition 
asking  that  the  corporate  limits  of  said  town  be  ex- 
tended so  as  to  include  said  out-lots,  the  Board  of 
Trustees  of  said  town  shall  cause  said  petition  to  be 
recorded,  and  make  an  order  that  said  tier  of  out- 
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lots  shall  thereafter  be  included  in  and  constitute  a 
part  of  said  corporation.  Whenever  there  shall  be 
lots  laid  off  and  platted  adjoining  to  or  within  such 
town,  and  a  record  of  the  same  is  made  in  the  Re- 
corder s  office  of  the  proper  county,  the  Board  of 
Trustees  may,  by  a  resolution,  extend  the  boundary 
of  such  town  so  as  to  include  such  lots,  whether  im- 
proved or  not ;  and  the  lots  thus  annexed  shall  there- 
after form  a  part  of  such  town,  and  be  within  the 
jurisdiction  of  the,  same.  A  copy  of  such  resolution, 
with  plat  or  map  of  survey  defining  the  metes  and 
boundaries  of  such  addition,  shall  be  immediately 
filed  and  recorded  in  the  office  of  the  Recorder  afore- 
said, and  said  tier  of  out-lots  and  said  lots  annexed, 
as  last  specified,  shall  be  included  in  and  constitute 
a  part  of  said  corporation,  and  the  inhabitants  resid- 
ing thereon,  and  owners  thereof,  shall  be  subject  to 
all  the  laws  and  regulations,  and  entitled  to  all  the 
privileges,  of  said  corporation.  (R.  S.  3388.  In  force 
March  5,  1857.) 

When  any  town  shall  desire  to  annex  contiguous 
territory  thereto,  not  platted  or  recorded,  the  Trust- 
ees shall  present  to  the  Board  of  County  Commis- 
sioners a  petition  setting  forth  the  reasons  for  such 
annexation,  and  shall  accompany  the  same  with  a 
map  or  plat  accurately  describing,  by  metes  and 
bounds,  the  territory  proposed  to  be  attached ;  which 
shall  be  verified  by  affidavit.  Such  Trustees  shall 
give  thirty  days'  notice,  by  publication  in  a  news- 
paper printed  in  such  town,  if  any;  otherwise,  in  the 
county  or,  if  none,  then  by  posting  up  such  notice  in 
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five  or  more  public  places  within  the  corporation.  A 
copy  of  such  notice  shall  be  served  on  the  owner  or 
owners  of  such  territory,  if  known  and  residents  of 
the  county. 

The  Board  of  County  Commissioners,  upon  the 
reception  of  such  petition,  shall  consider  the  same, 
and  shall  hear  the  testimony  offered  for  or  against 
such  annexation ;  and  if,  after  inspection  of  the  map, 
and  the  testimony  being  heard,  such  Board  is  of  the 
opinion  that  the  prayer  of  such  petition  should  be 
granted,  it  shall  cause  an  entry  to  be  made  on  the 
order-book,  specifying  the  territory  annexed,  with 
the  boundaries  thereof  according  to  the  survey; 
which  entry,  or  an  attested  copy  thereof,  shall  be 
conclusive  evidence,  in  all  Courts,  of  such  annexa- 
tion.    (R.  S.  3389, 3390.     In  force  May  6,  1853.) 

For  general  consideration  of  subject  of  annexation  of  terri- 
tory to  cities,  see  Sec.  580 ;  Consolidation  of  Towns,  R..  S.,  §§  3233- 
3242.  The  section  conferring  power  on  county  board  is  not  void 
for  uncertainty  or  inconsistency  with  other  provisions,  20  Ind. 
272.  The  petition  need  not  be  verified,  but  the  map  or  plat 
should  be.  Id.  As  to  suflficiency  of  petition,  and  reasons  for 
annexation,  see  20  Ind.  276;  91  Ind.  541 ;  87  Ind.  45.  The  pro- 
ceeding to  annex  will  not  bind  parties  who  have  not  had  the 
statutory  notice,  91  Ind.  544.  If  the  territory  is  lawfully  platted, , 
the  county  board  has  no  jurisdiction  to  authorize  its  annexation 
to  a  town ;  but  that  must  be  done  by  resolution  of  town  trustees, 
72  Ind.  162. 

Sec.  682.   Disannezing  territory. 

Cities  and  towns  df  this  State  desiring  to  disan- 
nex  territory,  or  to  reduce  their  city  or  town  limits, 
shall  have  power  to  do  so  in  the  manner  following: 
The  Common  Council  of  cities  and  Boards  of  Trus- 
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tees  of  towns  desiring  the  relief  under  this  Act  shall 
cause  a  petition  to  be  filed  with  the  Board  of  Com- 
missioners of  the  county  in  which  such  city  or  town 
is  situated,  reciting  the  fact  of  the  desire  of  such  city 
or  town  to  disannex  certain  territory  and  surrender 
jurisdiction  over  and  control  of  the  same,  particularly 
describing  the  same  and,  in  such  petition,  formally 
surrendering  all  claims  to  control  of  and  jurisdiction 
over  such  land.  Notice  of  the  filing  of  such  petition 
and  the  substance  thereof  shall  be  published,  for  three 
weeks  successively,  in  some  newspaper  printed  and 
published  in  such  county,  previous  to  the  first  day 
of  the  meeting  of  such  Board  of  Commissioners.  If 
the  facts  in  such  petition  be  found  to  be  true,  said 
Board  shall  cause  an  order  to  be  made  upon  their 
record,  declaring  such  property  disannexed  from 
such  town  or  city  from  the  date  of  such  order,  and 
that  the  same  shall  be  relieved  from  the  control  of 
such  city  or  town,  and  no  longer  be  subject  to  such 
jurisdiction ;  which  said  order,  when  so  made,  shall 
be  published  for  three  weeks  successively  in  some 
weekly  newspaper  printed  and  published  in  said 
county.  Provided,  That  nothing  herein  contained 
shall  release  the  territory  so  disannexed  and  surren- 
dered from  any  taxes  or  other  liens  existing  against 
such  city  or  town  at  the  time  of,  or  prior  to,  the  order 
of  such  County  Board  disannexing  such  territory. 
(R.  S.  3247.     In  force  Sept.  19,  1881.) 

The  Common  Council  of  any  city  or  the  Board  of 
Trustees  of  any  incorporated  town  of  this  State  is 
hereby  authorized  and  impowered,  at  any  regular 
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meeting  of  the  same,  on  the  application  of  any 
owner  of  any  suburban  lot  or  tract  of  land  not  laid 
out  in  lots,  by  a  two-thirds  vote  of  such  Common 
Council  or  Board  of  Trustees,  so  to  modify  the 
boundaries  of  such  city  or  incorporated  town,  as  to 
exclude  therefrom  such  lots  or  tracts  of  land,  upon 
such  terms  as  such  Common  Council  or  Board  of 
Trustees  may  impose.  (R.  S.  3248.  In  force  July 
2,  1877.) 

APPROPRIATION   OF  LANDS  BY  CITY  OR  TOWN. 

Sec.  583.    Ebrbors. 

All  incorporated  cities  in  this  State  shall  have 
power  to  appropriate  so  much  of  the  land  belonging 
to  any  person  or  persons,  abutting  on  or  adjoining 
any  natural  water-course  which  it  is  proposed  to 
make  into  a  harbor,  necessary  to  the  construction 
and  completion  thereof;  and  the  land  which  is  ap- 
propriated shall  be  particularly  described  on  the  plat 
and  profile  aforesaid.  (R.  S.  3135.  In  force  March 
9.  1875.) 

See  R.  S.,  §§  3142-3148. 

Sec.  584.    Oondemnation— Appraisemejit  and  report. 

Such  appropriation  shall  be  deemed  to  be  made 
as  soon  as  such  plat  and  profile  is  filed  in  said  Clerk's 
office ;  and  thereafter,  if  the  city  and  the  land-owners 
affected  thereby  shall  be  unable  to  agree  upon  the 
value  of  the  land  taken  and  damages  sustained  or 
benefits  arising  therefrom,  or  if  the  owner  be  a  non- 
resident of  the  county,  an  infant,  lunatic,  or  idiot,  the 
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said  city  may  condemn  the  land  thus  appropriated  in 
the  same  manner  as  lands  are  now  condemned  by 
cities  for  streets  and  alleys,  and  the  committee  ap- 
pointed by  the  Common  Council  for  such  purpose 
shall  be  constituted  the  appraisers  for  condemning 
land,  as  in  this  Act  provided. 

Whenever  the  Common  Council  shall,  by  resolu- 
tion, recite  the  fact  that  the  city  is  unable  to  agree 
with  any  land-owner  or  owners  as  to  the  value  of  the 
land  taken  or  damages  sustained  or  benefits  accru- 
ing, or  that  any  of  the  owners  are  infants,  lunatics, 
or  idiots,  said  resolution  shall  be  sufficient  authority 
for  said  commissioners  to  proceed  to  appraise  the 
land  appropriated,  the  damages  sustained,  and  bene- 
fits accruing ;  but,  before  such  appraisement  shall  be 
made,  ten  days'  notice,  by  publication  in  any  news- 
paper of  general  circulation  in  the  county,  shall  be 
given  of  the  time  and  place  when  and  where  said 
commissioners  will  meet  to  make  said  appraisement, 
which  notice,  verified  by  the  affidavit  of  the  pub- 
lisher or  owner  of  said  paper,  shall  be  returned  with 
their  appraisement  by  said  commissioners. 

The  value  of  the  lands  appropriated,  together 
with  the  bene/its  and  damages,  shall  be  considered 
by  such  commissioners  and  determined  by  them, 
who  shall  return  the  same  to  the  City  Clerk  within 
five  days  after  making  and  completing  it;  which 
report  of  said  commissioners  shall  describe  the  land 
appropriated,  the  value  thereof,  and  the  damages  and 
benefits  which  will  accrue  to  the  owner  by  reason  of 
the    proposed   improvement   or    the   appropriation 
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thereof,  and  all  lands  adjacent  or  near  said  proposed 
work,  and  directly  benefited  thereby,  may  be  as- 
sessed for  benefits  which  will  accrue  by  reason  of 
the  proposed  work.  (R.  S.  3136,  3137,  3138.  In 
force  March  9,  1875.) 

Sec.  586.    Possession— Appeal— Assessment  and  lien. 

The  city  shall  be  entitled  to  the  possession  of  the 
land,  for  the  purpose  aforesaid,  as  soon  as  a  tender 
of  the  money  shall  have  been  made  to  such  owner, 
or  if  he  be  under  disability,  then  to  his  guardian; 
and  if  there  be  none,  or  the  owner  be  a  non-resident, 
then  by  the  payment  thereof  to  the  Clerk  of  the 
Circuit  Court  of  the  county  in  which  said  land  is 
situate,  who  shall  receive  the  same  and  hold  it,  by 
virtue  of  his  office,  for  such  owner  or  his  legal 
guardian. 

Either  party  may  appeal  from  such  assessment 
within  thirty  days  after  such  assessments  are  filed, 
and  shall  be  governed  in  such  appeal  as  is  now  pro- 
vided by  law  for  appeals  from  assessments  for  streets 
and  alleys. 

All  assessments  of  benefits  shall  be  collected  by 
installments,  in  such  manner  as  the  Common  Coun- 
cil shall,  by  resolution,  provide,  and  shall  be  liens 
upon  the  lands  against  which  they  are  assessed ;  and 
it  shall  be  the  duty  of  the  commissioners,  in  return- 
ing said  assessments,  to  describe  particularly  the 
lands  benefited.  All  assessments  for  benefits  shall 
belong  to  the  city,  and  may  be  foreclosed,  whenever 
any  installment  shall  become  due  and  remain  un- 
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paid,  in  the  name  of  the  city,  in  the  same  manner  as 
foreclosures  of  mortgages  are  enforced,  and  shall  be 
collected  without  relief  from  valuation  or  appraise- 
ment laws.  (R.  S.  3139,  3140,  3141.  In  force  March 
9.  1875.) 

Sec.  686.   Water-works— Oondemnation  for. 

The  Common  Council  of  any  city  or  Board  of 
Trustees  of  any  incorporated  town,  which  shall  so 
determine  to  build  water-works,  or  to  make  exten- 
sions of  such  water-works   where  they  have  here- 
tofore been  constructed  or  commenced,  shall  have 
authority  to  locate  such  works  with  all  appendages, 
and  lay  such  lines  of  pipe  as  may  be  required.    And 
in  case  the  use  of  any  lands,  town  lots,  water-rights, 
or  easements ;  or  use  of  any  water  from  any  pool, 
lake,  or  natural  stream  of  water,  or  if  such  pool,  lake, 
or  natural  stream  of  water  shall  be  found  necessary 
for  the  building,  maintaining,  or  operating  of  such 
works,  it  shall  be  lawful  for  such  Common  Council 
or  Board  of  Trustees,  by  themselves  or  agent,  to 
enter  upon  and  take  possession  of  and  condemn  the 
same  for  these  uses,  and,  for  the  supply  with  water, 
of  any  conduit  pipes,  stand-pipes,  storage  reservoirs, 
and  settling  and  filtering  basins.     No  artificial  pro- 
vision made  for  water  by  any  person  or  corporation, 
or  owned  by  any  person,  association,  or  body,  shall 
be   used   or  condemned    without  consent  of  the 
owner :  Provided,  That  any  such  lands,  town  lots, 
water-rights,  easements    pools,  lakes,   and  natural 
streams  of  water  shall  not  be  used  for  any  other 
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purpose  than  for  the  use  of  said  water-works.  For 
the  purpose  of  such  condemnation  and  use,  such 
Common  Council  or  Board  of  Trustees  shall  have 
jurisdiction  for  ten  miles  beyond  the  limits  of  such 
city  or  town.  Provided,  furt/ter,  That  before  such 
Common  Council  or  Board  of  Trustees  shall  pro- 
ceed to  take  possession  of  such  lands,  lots,  water- 
rights,  easements,  pools,  lakes,  and  natural  streams 
of  water,  for  the  purpose  above  mentioned,  they 
shall  appoint  three  commissioners,  residents  of  such 
city  or  town,  who  shall  be  disinterested  freeholders, 
to  appraise  and  assess  the  damages  accruing  to  the 
owners  of  any  lands,  lots,  water-rights,  easements, 
pools,  lakes,  and  natural  streams  of  water,  so  taken 
and  condemned  for  said  work.  Said  commissioners 
shall,  before  they  proceed  to  perform  their  duties  as 
appraisers,  take  and  subscribe  an  oath  or  affirmation 
faithfully  to  perform  all  their  duties  as  such  apprais- 
ers (which  shall  be  indorsed  upon  or  attached  to 
their  appointment),  and  file  the  same  with  the  Clerk 
of  such  city  or  town.  Ten  days'  notice  shall  be 
given  such  commissioners  by  said  Council  or 
Board  of  Trustees,  through  the  city  or  town  Clerk, 
of  the  appraisement  to  be  made,  giving  a  complete 
description  of  the  premises  to  be  viewed.  A  like 
notice  shall  be  given  by  personal  service,  or  by  leav- 
ing the  same  with  some  person  of  suitable  age  at 
their  places  of  abode,  to  each  of  the  owners  or 
agents  of  lands,  lots,  water-rights,  easements,  pools, 
lakes,  or  natural  streams  to  be  so  taken  for  such  water- 
works, as  in  civil  cases.     If  the  owners  are  unknown 
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or  non-residents  of  this  State,  publication  of  the 
same  in  one  or  more  newspapers  of  the  town,  of 
general  circulation,  or  by  posting  up  written  or 
printed  notices  in,  six  public  places  in  such  city  or 
town  (if  there  be  no  newspaper  published  therein)  for 
three  weeks,  shall  be  deemed  equivalent  to  such  per- 
sonal service.    (R.S.  3266.    In  force  March  25, 1879.) 

This  general  statute  providing  for  the  erection  of  water-works 
does  not  repeal  subd.  26  of  R.  S.,  §  3106,  86  Ind.  491.  Where,  in 
the  proceedings  to  appropriate  under  this  statute,  certain  prop- 
erty is  specifically  described  as  the  property  which  the  city  pur- 
proses  to  appropriate,  an  injunction  will  lie  to  restrain  it  from 
taking  any  other  property,  121  Ind.  389  (23  N.  E.  R.  259).  This 
statute  is  constitutional.  Id. 

Sec.  587.    Assessment  of  damages— Tender— Appeal. 

Such  commissioners,  or  a  majority  of  them,  shall, 
at  the  place  and  time  indicated  in  such  notice,  pro- 
ceed to  an  examination  of  such  lands,  lots,  water- 
rights,  easements,  pools,  lakes,  and  natural  streams 
so  desired  to  be  taken  or  condemned  for  the  use  of 
such  water-works ;  and  shall  then  and  there  estimate 
the  damages  accruing  to  the  owner.  They  shall 
view  the  premises  and  receive  any  evidence  touching 
the  questions  before  them ;  and  may,  for  that  pur- 
pose, administer  oaths  to  witnesses  examined  in 
relation  thereto.  They  shall  make  a  report  in 
writing  of  the  amount  of  damage,  if  any,  accruing 
to  each  owner,  and,  within  ten  days  thereafter,  file 
the  same  with  the  Clerk  of  such  city  or  town. 

When  such  report  is  filed,  as  in  the  preceding 
section  required,  the  Common  Council  or  Board  of 
Trustees  (if  they  accept  the  assessment  so  made) 
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shall  tender  or  cause  to  be  tendered  to  the  owner  of 
such  lands,  lots,  water-rights,  easements,  pools,  lakes, 
or  natural  streams,  or  their  heirs  or  representatives, 
the  damage  awarded  by  such  co^imissioners ;  or  if 
not  found  within  the  city  or  town,  or  if  the  award  is 
not  accepted,  then  the  same  shall  be  kept  by  the 
Treasurer  as  a  special  deposit,  subject  to  the  order 
of  such  owner  or  his  heirs  or  representatives. 

The  Common  Council  or  Board  of  Trustees  shall, 
within  twenty  days  from  the  filing  of  said  report, 
either  accept  or  reject  the  terms  of  the  same  in  whole 
or  part.  And  all  parties  aggrieved  by  such  report 
may  appeal  therefrom,  at  any  time  within  thirty  days 
after. the  filing  thereof,  to  the  Circuit  Court  of  the 
county,  upon  filing  the  usual  bond  with  the  Clerk  of 
such  city  or  town  for  the  payment  of  costs ;  but  no 
such  appeal  shall  prevent  any  such  city  or  town 
from  proceeding  with  said  appropriation,  construc- 
tion, and  improvement,  as  if  no  appeal  had  been 
taken.  No  other  question  shall  be  determined  than 
the  regularity  of  the  proceedings  in  the  suit  and  the 
amount  of  damages  sustained.  (R.  S.  3267,  3268, 
3269.     In  force  March  25,  1879.) 

Defects  which  do  not  render  the  proceedings  absolutely  void 
cannot  be  made  the  subject  of  injunction  proceedings,  but  the 
party  affected  is  limited  to  his  right  to  appeal,  12 1  Ind.  389  (23 
N.   E.  R.259). 

COUNTIES. 

Sec.  588.    Powers  of  Oounty  Oommissioners. 

Such  Commissioners,  in  their  respective  counties, 
shall  have  power  at  their  meetings — to  make  orders 
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respecting  the  property  of  the  county,  in  conformity 
to  law;  to  sell  the  public  grounds  of  the  county 
upon  which  the  public  buildings  are  situate,  and  to 
purchase  in  lieu  thereof,  in  the  name  of  the  county, 
other  grounds  in  the  county-seat,  on  which  such 
buildings  shall  be  erected;  to  purchase  other  lands 
for  the  enlargement  of  the  public  square;  and  to 
take  care  of  and  preserve  such  property.  (R  S. 
5745.    In  force  May  6,  1853.) 

The  Board  of  County  Commissioners  shall  not  be 
authorized  to  sell  any  county  property,  either  real  or 
personal,  except  at  public  auction,  after  advertising 
said  property  for  sale  sixty  days,  giving  the  terms, 
time,  and  place  of  sale,  and  a  description  of  the 
property  to  be  sold.  (R.  S.  4248.  In  force  Decem- 
ber 23,  1872.) 

As  to  powers  and  duties  of  county  commissioners  in  respect 
to  conveyance  of  old  site  upon  relocation  of  the  county  seat,  see 
Ei  S.,  §  1 160;  R.  S.,  ^4241  ;  power  to  purchase  site  for  soldiers' 
monuments,  R.  S.,  §§  5790-5792 ;  fair  grounds,  §§  5802-5804 ; 
power  to  take  an  assignment  of  mortgage,  56  Ind.  363 ;  65  Ind, 
1 76.  The  provisions  of  statute  in  regard  to  selling  the  property 
of  the  county  must  be  strictly  followed,  103  Ind.  360  (2  N.  E.  R. 
544).  Where  a  contract  is  made  for  the  removal  of  the  old  build- 
ings, and  the  furnishing  of  all  necessary  material  in  addition  to 
the  material  that  the  old  buildings  may  furnish,  such  a  contract 
does  not  amount  to  a  sale  of  the  old  buildings,  and  the  statute 
does  not  apply,  118  Ind.  51  (20  N.  E.  R.  642).  For  a  full  con- 
sideration of  the  power  of  county  boards  to  sell  county  property, 
the  exercise  thereof,  notice  required,  etc.,  see  103  Ind.  360  (2 
N.  E.  R.  544),  cases  cited.  A  county  may  take  and  hold  the  fee- 
simple  of  real  estate  by  will,  41  Ind.  213. 


CHAPTER  XVIII. 

CEMETERIES. 

Sec.  689.    General  notes. 

The  bodies  of  the  dead  belong  to  the  surviving  relatives,  in 
the  order  of  inheritance,  as  property,  and  they  have  the  right  to 
dispose  of  them  as  such,  subject  to  reasonable  restrictions  im- 
posed for  the  protection  of  the  public  ;  and  it  seems  that  the 
burial  cannot  be  taken  out  of  their  hands — they  being  able  and 
willing  to  perform  it,  13  Ind.  135.  A  cemetery  is  not  of  itself 
a  nuisance,  and  its  establishment  cannot  be  enjoined  on  the 
naked  averment  that  it  is  such,  28  Ind.  79.  A  cemetery  or  grave- 
yard cannot  be  sold  to  pay  for  improvement  of  street  adjacent, 
10  Bush  (Ky.)  549  (19  Am.  Rep.  78).  Damages  cannot  be  re- 
covered of  a  city,  having  control  of  cemetery,  on  account  of  a 
mistaken  interment  made  by  the  sexton,  30  Ind.  482.  As  to 
force  and  effect  of  ecclesiastical  regulations  concerning  cemeteries, 
see  4  Ohio  539;  113  Ind.  106  (14  N.  E.  R.  906);  and  cases  cited. 
See,  generally,  on  subject  of  cemeteries,  140  Mass.  241  (2  N.  E.  R. 
837);  32  Am.  Rep.  424-429,  note ;    19  Am.  Rep.  79,  80,  note. 

Sec.  690.    Conveyance  to  County  Commissioners. 

Lands  conveyed  to  the  Board  of  County  Com- 
missioners, by  deed  duly  recorded,  for  the  purpose 
of  a  public  or  private  cemetery,  shall  be  held,  by 
such  Board,  forever  in  trust  for  such  purpose.  (R. 
S.  3834.     In  force  May  6,  1853.) 

Sec.  591.     Conveyance  by  County  Commissioners  to 
cities  or  towns. 

It    shall    be    lawful   for   the   Board  of   County 

Commissioners   of   any    county    in   this   State  to 

convey  to  the  Board  of  Trustees  of  any   incor- 

(661) 
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porated  town  or  to  the  Common  Council  of  any  city, 
and  the  successors  in  office  of  such  Trustees  or  Coun- 
cilmen,  any  cemetery  adjoining  to  or  within  the  cor- 
porate limits  of  such  town  or  city,  upon  the  appli- 
cation of  a  majority  of  the  citizens  of  such  incorporat- 
ed town  or  city,  or  on  petition  of  the  President  and 
Trustees  of  such  incorporated  town  or  the  Mayor  and 
Common  Council  of  such  city  to  such  County  Board, 
notice  of  which  application  shall  have  been  given  by 
publication  in  a  newspaper  of  general  circulation 
printed  and  published  in  such  city  or  incorporated 
town,  or  by  posting  up  not  less  than  three  written 
advertisements  of  such  intended  application  in  pub- 
lic places  therein,  for  not  less  than  twenty  days  be- 
fore any  regular  session  of  such  Board  of  County 
Commissioners. 

Upon  such  conveyance  being  made  of  any  such 
cemetery  to  any  town  or  city,  it  shall  be  their  duty 
to  accept  and  record  the  same  upon  their  records, 
and  also  have  the  same  recorded  upon  the  Records 
of  Deeds  by  the  Recorder  of  the  county  in  which 
such  town  or  city  may  be  situated ;  to  take  posses- 
sion of  and  control,  improve  and  protect  and  pre- 
serve such  cemetery ;  and  lay  out  lots,  and  make  all 
necessary  regulations  for  interments  therein. 

The  Board  of  Trustees  of  such  incorporated  town 
or  Mayor  and  City  Council  of  such  city  shall  have 
full  power  to  make  and  enforce  all  necessary  ordi- 
nances for  the  control  and  protection  of  such  ceme- 
tery, and  for  the  prosecution  and  punishment  of  any 
person  for  the  commission  of  any  waste  or  trespass 
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within  or  upon  such  cemetery,  or  upon  any  grave, 
monument,  tomb,  or  tomb-stone,  inclosure  or  orna- 
ment thereof,  or  any  shrubbery  or  flowers  thereon. 
(R.  S.  3286,  3287,  3288.     In  force  March  4,   1867.) 

Sec.  692.    Establishment  by  cities  and  towns. 

The  Common  Council  shall  have  power  to  estab- 
lish cemeteries  or  burial-places  within  or  without 
such  city,  and  to  provide  for  the  sanctity  of  the 
dead,  and  to  prohibit  interments  except  in  ceme- 
teries heretofore  established  by  law.  (R.  S.  3106, 
subd.  5.     In  fqrce  March  10,  1873.) 

The  Board  of  Trustees  shall  have  power  to  pur- 
chase, lay  out  and  regulate  cemeteries.  (E.  S.  826, 
subd.  13.    Acts    1885,  p.   173.     In  force  April  10, 

1885.) 

• 

A  city  has  complete  authority  to  establish  cemeteries,  and  this 
implies  a  discretion  to  judge  of  their  necessity,  23  Ind.  186;  but 
the  city  authorities  have  no  power  to  prohibit  the  establishment 
of  cemeteries  or  burying-grounds  outside  of  the  City  limits ;  nor 
have  they  any  control  over  such  cemeteries,  28  Ind.  79;  see  13 
Ind.  135. 

■ 

Sec.  693.    Vacation  of  cemetery  by  city  or  town. 

• 

Where  any  cemetery  within  or  adjoining  the  cor- 
porate limits  of  any  city  or  incorporated  town  in 
this  State  has  been  or  shall  hereafter  be  conveyed 
to  such  city  or  town  by  the  Board  of  Commissioners 
of  the  county  in  which  such  city  or  town  is  situate ; 
or  when  any  such  cemetery  exists  wherein  burials 
have  been  made  by  the  license  or  permission  of  the 
owner  or  owners  of  the  lands  wherever  [whereon] 
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such  cemetery  is  located,  or  when  any  such  ceme- 
tery exists  by  the  dedication  of  the  lands  wherever 
[whereon]  situated  by  the  owner  or  owners  thereof 
for  burial  purposes,  the  Common  Council  of  such 
city  or  the  Board  of  Trustees  of  such  town  may  va- 
cate such  cemetery  as  hereinafter  provided. 

When  five  resident  freeholders  of  such  city  or 
town  shall,  in  writing,  petition  the  Common  Council 
of  such  city  or  the  Board  ot  Trustees  of  such  town 
to  vacate  such  cemetery,  the  same  shall  be  entered 
at  length  in  the  proper  record  of  proceedings  of 
such  Common  Council  or  Board  of  Trustees.  And 
if,  upon  considering  such  petition,  such  Common 
Council  or  Board  ot  Trustees  shall  find  that  such 
cemetery  has  fallen  into  neglect  and  disuse ;  that  re- 
mains of  deceased  persons  have  been,  from  time  to 
time;  exhumed  and  removed  therefrom,  on  account 
of  such  neglect;  that  no  interments  have  been  made 
therein  for  a  period  of  five  years  next  preceding  the 
filing  of  such  petition;  and  that  the  same  hinders 
and  obstructs  the  growth  of  such  city  or  town,  or 
any  part  thereof, — such  finding  shall  be  entered  at 
length  in  said  record  of  proceedings,  together  with 
an  order  that  such  cemetery  be  vacated. 

Such  Common  Council  or  Board  of  Trustees 
shall,  thereupon,  prepare,  as  nearly  as  may  be,  a 
complete  list  of  the  names  of  the  deceased  persons 
remaining  interred  in  such  cemetery,  and  shall  pub- 
lish the  same  for  three  weeks  successively  in  some 
newspaper  of  general  circulation  printed  and  pub- 
lished in  the  county,  together  with  a  notice  to  all 
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persons  interested,  that  on  and  after  the  time  stated 
in  such  notice  (which  shall  not  be  less  than  thirty 
days  after  the  last  publication  thereof),  such  Com- 
mon Council  or  Board  of  Trustees  will  proceed  to 
exhume  the  remains  in  such  cemetery.  The  re- 
mains of  such  persons  as  may  be  claimed  by  their 
relatives  or  friends  shall  be  delivered  to  such  claim- 
ants for  removal  and  re-interment.  The  remains  of 
all  persons  remaining  unclaimed  shall  be  removed 
and  properly  re-interred  in  some  suitable  cemetery 
or  burial-ground  in  the  vicinity  of  such  city  or  town, 
by  and  at  the  expense  of  such  city  or  town ;  and  all 
monuments,  grave-stones,  or  other  distinguishing 
marks  shall  be  removed  with  such  remains,  and 
placed  in  proper  position.  Such  Common  Council 
or  Board  of  Trustees  shall  also  record  in  the 
proper  record  of  their  proceedings,  the  names,  as 
ascertained,  of  all  deceased  persons  re-interred  by 
them,  together  with  a  description  of  the  place  of  re- 
interment 

The  title  to  the  cemetery  grounds  where  the  same 
has  been  or  shall  be  conveyed  by  the  Board  of 
Commissioners  of  the  county  to  any  city  or  town, 
after  such  cemetery  shall  have  been  vacated,  shall, 
in  nowise,  be  disturbed  thereby,  but  the  same  shall 
continue  in  and  be  preserved  to  such  city  or  town. 
(R.  S.  3289,  3290,  3291,  3292.  In  force  Sept.  19, 
1881.) 

See,  as  to  statutes  authorizing  and  requiring  the  removal  of 
the  dead,  32  Am,  Rep.  424-429.  note. 


«  I 
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Sec.  694.    Voluntary  associations. 

Any  number  of  persons  may  voluntarily  associate 
themselves  by  written  articles,  to  be  signed  by  each 
person  who  may  be  a  member  at  the  time  of  or- 
ganization, specifying  the  objects  of  the  same,  the 
corporate  name  they  may  adopt  to  designate  such 
objects  pursuant  to  this  Act,  the  name  and  place  of 
residence  of  each  member  or  stockholder,  with  an 
impression  and  description  of  the  corporate  seal,  and 
in  what  manner  persons  shall  be  appointed  or 
elected  to  manage  the  business  and  prudential  con- 
cerns of  any  such  association  that  may  have  been  or 
shall  hereafter  be  formed  for  either  of  the  following 
purposes : 

^jp  %^0  -iX*  *i^  *^^  *^^  4^^ 

wf*  ¥^  wf^  w^  wf*  ^>  ^^ 

To  purchase  and  hold  suitable  grounds  for  the 
burial  of  the  dead,  with  the  power  of  ornamenting 
and  protecting  the  same,  to  be  controlled,  regulated, 
and  managed  in  such  a  manner  as  shall  be  set  forth 
in  the  articles  of  association.  (R.  S.  3502.  In  force 
March  26,  1881.) 

See  E.  S.,  §  948,  subd.  4;  R.  S.,  §§  3832,  3833.  Power  to  loan 
money  and  purchase  upon  foreclosure  of  mortgaged  premises, 
E.  S.,  §§  861,  862  (Acts  '89,  p.  323). 

Sec.  595.    Purchase  of  land— Amount. 

It  shall  be  lawful  for  any  association  formed  under 
an  Act  entitled  "An  Act  concerning  the  orginzation 
of  voluntary  associations,  and  repealing  former  laws 
in  reference  thereto,"  approved  February  12,  1855, 
tp  acquire  title  to,  hold,  and  possess,  according  to 
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the  provisions  of  said  Act,  any  lands  which  for  the 
period  of  five  years  prior  to  any  application  for  title 
to  and  possession  of  the  same  under  the  provisions 
of  this  Act,  shall  have  been  used  as  a  public  place  of 
burial  for  deceased  persons. 

The  amount  of  lands  that  may  be  so  acquired 
shall  be  all  that  is  occupied  by  graves  at  the  time 
of  application  for  title  to  the  same,  and  so  much  in 
addition  thereto  as  may  reasonably  be  necessary  for 
their  proper  ornament,  and  to  protect  them  from 
desecration,  and  for  convenient  ingress  and  egress 
to  and  from  said  lands,  and,  in  addition  thereto,  such 
reasonable  quantity  of  adjoining  lands  as  the  public 
convenience  of  the  neighborhood  may,  from  time  to 
time,  require  for  burial  purposes.  (R.  S.  3514,  3515. 
In  force  May  14,  1869.) 

Where  the  articles  of  such  voluntary  associations  provide  "that 
all  funds  realized  from  the  sale  of  lots  and  the  proceeds  of  their 
investments  shall  only  be  applied  to  the  perpetual  maintenance 
of  the  cemetery,  and  none  of  the  funds  used  for  the  profit  of  the 
corporators,"  the  association  is  not  limited  in  their  investments, 
R.  S.,  §  862  (Acts  '89,  p.  323). 

Sec.  596.   Appropriation  of  land. 

If  any  such  association,  and  any  person  or  persons 
owning  lands  on  which  there  shall  be  graves  as  afore- 
said, shall  be  unable  to  agree  as  to  the  quantity  of 
land  or  the  price  thereof,  as  provided  under  the  pro- 
visions of  this  Act,  the  Township  Trustee  of  the  town- 
ship in  which  any  such  lands  may  be  situated,  on  the 
application  of  any  such  association  by  its  proper  offi- 
cer, with  proof,  by  the  affidavit  of  such  officer,  of  the 
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service  of  a  notice  in  writing  upon  the  person  or  per- 
sons in  possession  of  said  lands,  of  the  intention  of 
the  said  association  to  apply  to  the  Township  Trustee 
to  determine  the  amount  of  land  proper  to  be  con- 
•  veyed  under  the  provisions  of  this  Act  and  of  the 
value  thereof,  shall,  by  his  certificate  in  writing,  deter- 
mine both  the  quantity  of  said  land  so  aforesaid  nec- 
essary for  the  purpose  before  named,  with  the  value 
thereof;  which  certificate,  acknowledged  before  any 
officer  authorized  to  take  the  acknowledgment  of 
deeds,  shall  pass  title  and  the  right  of  possession  to 
said  lands  to  said  association.  But  before  any  such 
certificate  shall  be  delivered  to  said  association,  the 
price  adjudged  to  be  paid  for  such  lands  shall  be  de- 
posited in  the  hands  of  the  Township  Trustee  for  the 
benefit  of  the  person  or  persons  whose  title  shall  be 
divested  by  the  certificate  of  said  Trustee. 

Such  certificate,  duly  acknowledged,  may  be  re- 
corded in  the  office  of  the  Recorder  of  any  county  in 
which  the  lands  may  he  situated,  with  the  same  legal 
effect  as  is  given  to  the  recording  of  a  deed.  (R.  S. 
3516, 3517.    In  force  May  14,  1869.) 

Sec.  597.    Platted  cemeteries— Manner  of  burying. 

In  all  cases  where  the  donors  or  donees  of  any 
public  burying-ground  shall  lay  the  same  off  into 
lots,  plainly  designated  by  corner-stones  or  posts, 
and  record  a  plat  thereof  in  the  Recorder's  office, 
then  persons  interring  in  said  burying-place  shall 
bury  within  the  lots  so  designated,  and  not  out  of 
them.     (R.  S.  3835.     In  force  May  6,  1853.) 
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Sec.  598.    Private  burying-ground. 

The  donor  of  a  private  burying-ground,  his  heirs 
and  assigns  forever,  shall  have  the  exclusive  right  of 
admitting  corpses  for  interment,  and  shall  direct 
where  the  same  shall  be  buried ;  and  may  grant  any 
right  of  burial  in  such  ground  as  shall  not  interfere 
with  the  graves  already  there,  or  the  rights  of  per- 
sons >yho  have  buried  their  dead  in  such  ground. 
(R.  S.  3836.     In  force  May  6,  1853.) 

See  R.  S.,  §  3837.  Where  the  owner  of  real  estate  permitted, 
during  his  life,  the  use  of  it  by  the  public  as  a  burying-ground, 
and  expected  that  at  some  time  a  church  would  be  erected  there- 
on,  but  where  it  was  not  shown  that  he  intended  to  vest  the  title  in 
any  denomination  exclusively,  a  church  organization  not  in  ex- 
istence until  after  his  death  could  not  recover  the  real  estate  of 
the  heirs  or  their  grantees,  or  compel  a  conveyance  of  the  same  to 
such  organization,  47  Ind.  223.  Lands  may  be  dedicated  to  pub- 
lic for  use  as  a  cemetery,  and  such  dedications  may  arise  out  of 
the  conduct  of  the  owner  of  the  land,  93  Ind.  246. 

Sec.  690.    Cemetery  corporations. 

Whenever  a  majority  of  the  persons  resident  of 
the  county,  being  heads  of  famiUes,  whose  dead  are 
buried  in  any  cemetery,  the  title  to  which  is  vested 
in  the  County  Commissioners,  shall,  either  them- 
selves or  in  company  with  others,  become  organized 
as  a  corporation  for  the  burial  of  the  dead  and  the 
maintenance  of  a  cemetery,  such  persons  may  file 
with  the  Board  of  County  Commissioners  of  the 
county  in  which  such  cemetery  may  be  situated  their 
petition,  praying  for  a  conveyance  of  such  cemetery 
to  such  corporation,  giving  at  least  three  weeks' 
notice  thereof  by  publication  in  some  weekly  news- 
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paper  published  in  said  county,  and  filing  with  such 
petition  an  undertaking,  with  security  to  be  approved 
by  the  Board,  that  such  corporation  will  keep  such 
cemetery  in  good  order,  and  honestly  and  faithfully 
manage  the  same;  and  such  Board  of  Commis- 
sioners, if  satisfied  as  to  the  propriety  of  granting 
such  request,  and  as  to  the  sufficiency  of  such  surety 
and  the  good  faith  of  such  petitioners,  and  of  the 
fact  of  their  being  such  majority,  may  convey  the 
land  occupied  by  such  cemetery  to  such  cemetery 
association. 

Such  cemetery  association  may  thereafter  hold 
and  control  such  cemetery,  ornament,  beautify,  and 
improve  the  same,  and  purchase  additions  and  sell 
lots  therein,  and  assess  all  lots  therein  for  the  care, 
improvement,  maintaining,  and  beautifying  of  such 
cemetery;  and,  for  such  purpose,  it  shall  have  all 
the  powers  and  authority  heretofore  by  law  vested 
in  any  association  organized  under  any  statute  of 
this  State  for  the  purpose  of  maintaining  or  manag- 
ing cemeteries.  (R.  S.  3594,  3595-  In  force  Sept 
19,  1881.) 

As  to  forming  of  cemetery  corporation  by  owners  of  lots  in 
an  established  graveyard  or  cemetery,  see  R.  S.,  §§  3589-3593' 
As  to  power  to  appropriate  property,  see  next  section.  See  93 
Ind.  246. 

Sec.  600.    Appropriation  of  land  by  cemetery  cor- 
poration. 

Whenever  in  the  opinion  of  the  trustees  of  any 
corporation  owning  or  controling  a  public  cemetery 
in  any  county  in  Indiana,  it  becomes  necessary  to 
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purchase  real  estate  for  cemetery  uses,  such  trustees 
may  file  a  petition  in  the  Circuit  Court  of  said 
county  asking  for  the  appointment  of  appraisers  to 
appraise  and  assess  the  value  of  said  real  estate. 

Upon  said  petition  being  filed,  the  owner  or 
owners  of  said  real  estate  having  had  ten  days' 
notice  of  the  pendency  thereof,  the  court  shall  ap- 
point three  freeholders,  residents  of  the  township 
wherein  said  real  estate  is  situate,  to  appraise  and 
assess  the  value  thereof 

Said  appraisers,  before  making  said  assessment, 
shall  take  an  oath  before  the  clerk  of  said  court  to 
make  a  fair,  true  and  honest  appraisement  of  said 
real  estate,  and  shall  then  proceed  to  examine  said 
real  estate,  hear  such  evidence  as  they  may  consider 
necessary,  and  make  a  report  of  their  appraisement 
within  five  days  after  their  appointment.  Upon  said 
report  being  filed  the  owner  or  owners  of  said  real 
estate  may  except  to  the  same  for  any  cause,  and  a 
trial  thereon  may  be  had  in  said  court.  When  the 
value  of  said  real  estate  shall  finally  be  determined 
in  said  court.  Said  trustees  may  pay  the  amount 
determined  to  the  clerk  of  said  court  for  the  use  of 
the  owner  or  owners  of  said  real  estate.  (E.  S. 
864,  865,  866.  Acts  1889,  p.  302.  In  force  May  ro, 
1889.) 
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CHAPTER  XIX. 

WATERS  AND  MILLS. 

Sec.  601.   Navigable  streams. 

The  Boards  doing  county  business  in  the  several 
counties  in  this  State  are  hereby  authorized  to  declare 
any  water-course  in  their  respective  counties  naviga- 
ble, on  the  petition  of  twenty-four  free  holders  of  the 
county,  residing  in  the  vicinity  through  which  the 
same  may  run,  and  which  is  intended  to  be  declared 
navigable. 

The  said  Board  shall  cause  an  examination  of  the 
water-course  intended  to  be  declared  navigable  to  be 
made  by  some  suitable  person,  who  shall  ascertain 
and  report  to  said  Board  the  length  of  the  same,  and 
Ijow  much  thereof  is  capable  of  being  declared  navi- 
gable; which  report,  if  it  satisfies  said  Board  that  such 
stream  is  of  public  utility,  as  a  navigable  one,  it  shall 
confirm,  and  cause  the  same  to  be-  recorded  on  the 
records  of  said  Board,  as  public  highways  are  re- 
corded.   (R.  S.  5795,5796.    In  force  May  6,  1853.) 

As  to  what  is  a  navigable  stream,  see  i  Wash.  Real  Prop.  413; 
10  Wall.  (U.  S.)  557;  81  Am.  Dec.  582-588.  A  stream  may  be 
navigable  without  being  so  declared,  5  Blk.  35  (32  Am.  Dec.  52). 
In  this  State,  there  are  two  classes  of  navigable  streams :  those 
which  are  highways  for  trade  and  commerce  within  the  State,  and 
such  as  are  highways  of  trade  and  commerce  between  the  States. 
5  Ind.  9.  The  ordinance  of  Congress,  passed  July  13,  1787,  for 
the  government  of  the  territory  northwest  of  the  Ohio  river,  pro- 
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vided  among  other  things  that  "the  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways,  and  forever  free,  as  well 
to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  States  that  may  be  ad- 
mitted into  the  confederacy,  without  any  tax,  import  or  duty 
therefor,"  i  Gavin  and  Hord  Rev.  Stat.,  p.  714.  The  State  may 
obstruct  streams  which  are  not  for  inter-state  navigation,  5  Ind.  9. 
For  full  construction  of  ordinance  of  1787  respecting  power  of 
State  to  alter,  change,  improve  or  obstruct  navigable  streams,  see 
2  Ind,  591  ;  5  Ind.  8,  13  ;  28  Ind.  258.  Courts  take  judicial  notice 
of  the  navigability  of  streams,  28  Ind.  258;  54  Ind.  471  (23  Am. 
Rep.  655).  Wabash  river  is  a  navigable  stream,  64  Ind.  162  ;  but 
it  is  held  not  to  be  so  where  it  passes  through  Adams  county  of 
this  State,  28  Ind.  258.  White  river  in  Marion  county  is  not  a 
navigable  stre«m,  54  Ind.  471  (23  Am.  Rep.  655).  Speaking  in  a 
legal  sense,  no  stream  can  be  said  to  be  navigable  unless  it  is  of 
such  a  character  as  to  be  useful  to  the  public  as  a  channel  of 
travel  or  commerce,  28  Ind.  258.  The  Ohio  river  is  such  a 
stream ;  and  persons  may  run  in  any  part  of  it  that  will  carry 
them,  8  Ind.  i  (65  Am.  Dec.  750).  A  riparian  owner  is  not  allowed 
to  obstruct  or  impede  navigation,  41  Ind.  35  (13  Am.  Rep.  302); 
17  B.  Mon.  (Ky.)  249)  66  Am.  Dec.  153);  as  to  title  of  riparian 
owner  on  navigable  stream,  see  1 1  Ohio  138 ;  16  Id.  540 ;  41  Ind.  40 
1^      (13  Am.  Rep.  302) ;  Sec.  603,  post. 
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\i  Sec.  602.    Water-courses. 

•^  "A  water-course  is  a  stream  of  water  ordinarily  flowing  in  a 

iS;  certain  direction  through  a  defined  channel,  with  bed  and  banks. 
It  Is  not  necessary  that  the  water  should  flow  continually ;  the 

p:^  channel  may  sometimes  be  dry.     There  must,  however,  always  be 

jt'  substantial  indications  of  the  existence  of  a  stream,  which  is  ordi- 

ii.t  narily  and  most  frequently  a  moving  body  of  water,"  75  Ind.  253  ; 

^  108  Ind.  7  (9  N.  £.  R.  139;  58  Am.  Rep.  22)  ;   120  111.  509  (12  N. 

(<y  E.  R.  245)  ;  60  Am.  Rep.  575);  27  Wis.  656  (9  Am.  Rep.  473);  9 

tbe*  Cush.  174;  107  N.  Y.  651;  26  Cent.  Law  Jour.  26-31.      A  lake 

\y  fed  by  a  stream,  the  waters  of  which  in  times  of  flood  find  exit  by 

jQ r-  rapid  percolation  through  a  bed  of  gravel,  so  that  there  is  a  sensi- 


564  WATERS  AND  MILLrS. 

ble  current  towards  the  gravel  bed,  is  a  running  stream,  90  Ind. 
192  (46  Am.  Rep.  199). 

Sec.  603.    Bights  of  riparian  owners. 

Where  land  is  bounded  by  a  navigable  stream,  having  tide 
which  ebbs  and  flows,  the  boundary  line  is  the  high-water  mark 
on  the  shore,  3  Wash.  Real  Prop.  417;  Gould  on  Waters,  §  27; 
Tiedeman  Real  Prop.,  §  834,  citing  5  Wend.  423 ;  54  N.  Y.  377 ; 
7  Conn.  186;  13  Gray  254;  30  N.  J.  L.  20.  But  in  those  States 
where  the  large  rivers  of  the  country  are  held  to  be  navigable, 
although  having  no  tide-water,  the  boundary  is  held  on  those 
rivers  to  be  at  low-water  mark,  Tiedeman  Real  Prop.,  §  834 ;  34 
O.  St.  512;  3  Wash.  Real  Pfop.  413,  §  46^2:;  49  N.  H.  250;  7 
Allen  167 ;  60  Pa.  St.  339 ;  see  54  Ind.  471  (23  Am.  Rep.  655);  10 
Am.  Dec.  385-389,  note ;  41  O.  St.  81  (52  Am.  Rep.  71);  3  Kent 
Com.  427,  and  notes.  In  this  State  the  boundary  of  land  upon  the 
Ohio  river  is  at  low-water  mark,  4  Blk.  285  ;  32  Ind.  85  ;  29  Ind. 
364  (95  Am.  Dec.  644).  The  owner  of  land  bordering  upon  non- 
navigable  waters  is  the  owner  of  the  land  to  the  thread  or  middle 
thereof,  54  Ind.  471  (23  Am.  Rep.  655);  10  Mich.  125  ;  6  Ohio 
505  ;  44  O.  St.  40(5  (7  N.  E.  R.  528);  103  N.  Y.  129  (8  N.  E.  R. 
509)  ;  and  this  rule  has  been  applied  to  non-navigable  lakes  lying 
within  the  congressional  survey,  58  Ind.  248  ;  but  a  different  rule 
prevails  in  respect  to  such  bodies  of  water  when  recognized  in  the 
congressional  survey,  see  76  Ind.  302  ;  121  Ind.  51  (22  N.  E.  R. 
968);  106  Ind.  435  (7  N.  E.  R.  380);  see,  as  to  right  to  non-naviga- 
ble lakes,  24  N.  E.  R.  686.  An  express  provision  in  a  deed  may 
vary  the  rules  regulating  such  boundaries,  9  Ohio  13.  Where  the 
thread  of  the  stream  is  the  boundary  line,  a  change  in  it  changes 
the  boundary,  3  Wash.  Real  Prop.  56 ;  26  O.  St.  45 ;  Gould  on 
Waters,  §  198.  As  to  rights  of  riparian  owners  in  respect  to 
accretions,  see  loo  N.  Y.  424(3  N.  E.  R.  582  fiote ;  53  Am.  Rep. 
506,  515-521,  note)\  114  111.  313  (2  N.  E.  R.  69;  55  Am.  Rep. 866); 
loi  N.  Y.  51  (8  N.  E.  R.  7);  119  111.  367  (10  N.  E.  R.  558);  6  Bush 
(Ky.)  326;  3  Bush  (Ky.)  266  (96  Am.  Dec.  219);  ii  Ohio  314  : 
Gould  on  Waters,  §  166;  Boone  Real  Prop.,  §  254;  3  Wash. 
Real  Prop.  55-60;  2  Bl.  Com.  261  ;  3  Kent  Com.  428.  The  water, 
though  flowing,  is  incident  to  the  land,  99  Ind.  537  (50  Am.  Rep. 
109),  the   owner  of  which  may  make  any  reasonable  use  of  it, 
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diverting  or  changing  its  course  upon  his  own  land,  43  O.  St.  623 
(4  N.  E.  R.  89);  but  he  must  return  the  stream  to  the  natural 
channel  upon  the  land  below  him  ;  and  he  should  use  the  water  so 
every  owner  below  will  have  the  use  and  enjoyment  of  it,  sub- 
stantially according  to  its  natural  flow,  Id.;  140  Mass.  513  (5  N. 
E.  R.  629) ;  6  Ind.  324  (63  Am.  Dec.  385);  and  an  action  will  lie 
for  any  material  injury  resulting  from  an  obstruction  or  diver- 
sion of  a  natural  water-course,  90  Ind.  192  (46  Am.  Rep.  199) ;  105 
N.  Y.  503  (12  N.  E.  R.427) ;  75  Ind.  241  (39  Am.  Rep.  135);  43  O. 
St.  623  (4  N.  E.  R.  88).  By  "material  injury"  must  be  understood 
an  injury  resulting  in  damages  of  a  substantial  nature — not  merely 
nominal  damages,  44  O.  St.  279  (7  N.  E.  R.429).  As  to  what  is 
an  actionable  diversion  or  obstruction,  see  6  Ind.  324  (63  Am. 
Dec.  385);  26  Ind.  355  ;  64  Ind.  167  (31  Am.  Rep.  114);  11  O.  St. 
364;  38  O.  St.  448  (43  Am.  Rep.  428) ;  140  Mass.  513  (5  N.  E.  R. 
629,  note)\  141  Mass.  357  (6  N.  E.  R.  233);  105  N.  Y.  503  (12  N, 
E.  R.  427) ;  6  O.  St.  187 ;  57  Mich.  278 ;  81  N.  Y.  86.  As  to  what 
amounts  to  pollution  of  a  water-course  for  which  an  action 
will  lie,  see  22  Barb.  297 ;  54  Pa.  St.  40 ;  74  N.  Y.  341 ;  yy  Me. 
297;  54  Vt.  7;  15  X.  I.  354;  57  Cal.  412.  A  change  in  the 
natural  course  of  a  stream  may  be  established  by  adverse  use 
or  long  acquiescence,  104  Ind.  173  (2  N.  E.  R.  310;  54  Am. 
Rep.  304).  Concerning  obstruction  of  navigable  waters,  see 
3  Blk.  136,  193.  Where  the  water  becomes  congealed  the  ice 
belongs  to  the  owner  of  the  land,  33  Ind.  402  (5  Am.  Rep. 
224) ;  41  Ind.  365  (overruling  26  Ind.  36) ;  and  one  who  has 
a  mere  easement  upon  the  land  of  another,  such  as  flow- 
ing a  mill  dam,  or  constructing  and  operating  a  railroad,  takes  no 
right  to  the  ice  formed  on  the  servient  estate,  91  Ind.  134(46  Am. 
Rep.  580);  82  Ind.  568;  see  108  Mass.  160;  145  Id.  486.  Where 
navigable  streams  are  recognized  as  public  property,  the  riparian 
owner  takes  no  exclusive  right  to  the  ice  formed  in  them,  26 
Kan.  682;  yy  Me.  lOo;  7  Allen  158;  121  Mass.  539;  131  Mass. 474, 
222.  The  rule  has  been  held  otherwise  as  to  non-navigable 
.streams,  loi  111.  46 ;  104  111.  429. 

Sec.  604.    Surface  water. 

As  to  what  constitutes  surface  water,  see  109  Ind.  511  ( 10  N. 
E.  R.  410).     Strictly  speaking  it  belongs  to  the  owner  of  the  land, 
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when  upon  it,  who  may  use  it  upon  his  own  premises  as  he  sees  fit, 
not  injuring  his  neighbor,  see  47  N.  Y.  73  ;  21  lo.  160;  31  N.  J.  L. 
351.  In  this  State  it  may  now  be  regarded  as  settled  that,  upon 
the  boundaries  of  his  own  land,  not  interfering  with  any  natural 
or  prescriptive  water-course,  the  owner  may  erect  such  barriers  as 
he  may  deem  necessary  to  keep  off  surface  water  or  overflowing 
floods  coming  from  or  across  adjacent  lands ;  and  for  any  conse- 
quent repulsion,  turning  aside  or  heaping  up  of  these  waters  to  the 
injury  of  other  lands,  he  will  not  be  responsible,  73  Ind.  278  (38 
Am.  Rep.  139) ;  JJ  Ind.  364,  302 ;  64  Ind.  167  (31  Am.  Rep.  114); 
90  Ind.  193  (46  Am.. Rep.  199) ;  99  Ind.  205  ;  67  Ind. 201 ;  but  these 
cases  and  others  hold  that  he  cannot,  after  the  water  has  passed 
upon  his  land,  concentrate  its  natural  flow  and  empty  it  thus  upon 
his  neighbor's  land,  24  N.  E.  R.  368;  72  Ind.  136(37  Am.  Rep. 
150);  see  16  O.  St.  335  (88  Am.  Dec.  452);  79  N.  Y.  470;  97 
Mass.  428;  III  Ind.  387  (12  N.  E.  R,  717)  ;  but  this  rule  does  not 
apply  to  slight  increase  of  the  natural  flow,  109  N.  Y.  180  (16  N. 
E.  R.  350).  In  Ohio  it  is  held  that  the  land-owner  cannot  defend 
his  lands  against  surface  water  by  embankment,  22  O.  St.  247  (10 
Am.  Rep.  732) ;  and  the  same  rule,  not  without  reason,  has  been 
recognized  by  other  States.  Gould  on  Waters,  §  266.  Improve- 
ments authorized  by  the  legislature  give  no  right  to  divert  or 
dam  up  surface  water  to  the  injury  of  land-owner,  16  Ind.  441  (79 
Am.  Dec.  444).  In  constructing  street  improvements  it  is  the 
duty  of  the  city  to  make  the  proper  provisions  for  drainage,  and 
where  it  negligently,  in  constructing  such  works,  interferes  with  a 
natural  water-course,  or  injuriously  changes  the  natural  condition 
of  surface  water,  it  becomes  liable  for  damages,  1 19  Ind.  i  (21  N. 
E.  R.  449),  and  cases  cited;  119  Ind.  148  (21  N.  E.  R.  549);  67 
Ind.  228;  75  Ind.  241  (39  Am.  Rep.  135);  96  Ind..  236;  112  Ind. 
545  (13  N.  E.  R.  686) ;  108  Ind.  7  (9  N.  E.  R.  139);  58  Am,  Rep. 
22 ;  see  142  Mass*  1 10  (7  N.  E.  R.  703,  note) ;  6  Bush  (Ky.)  141 ; 
39  O.  St.  665 ;  105  N.  Y.  632  (11  N.  E.  R.  818). 

Sec.  605.    Subterranean  waters. 

In  the  absence  of  an  express  contract  or  positive  legislation,  as 
between  the  proprietors  of  adjoining  lands,  the  law  recognizes  no 
correlative  rights  in  respect  to  underground  waters,  percolating, 
oozing  or  filtrating  through  the  earth.  They  fall  within  that  prin- 


WATERS  AND  MILLS.  567 

ciple  of  the  law  which  gives  the  land-owner  whatever  is  beneath 
the  surface,  23  Ind.  186;  12  O.  St.  294;  64  Ind.  168(31  Am.  Rep. 
114)  ;  83  Ky,  214.  No  action  will  lie  against  an  owner  who  makes 
an  excavation  within  his  own  premises,  thereby  interfering  with 
subterranean  yj^aters  of  his  neighbor,  14  Ind.  112  (77  Am.  Dec.  60) ; 
12  O.  St.  294;  but  this  rule  is  held  not  to  apply  where  the  under- 
ground waters  flow  in  known  and  clearly  defined  channels,  Gould 
on  Waters,  §  281 ;  see  13  Wend.  261 ;  25  Pa.  St.  528 ;  42  Cal.  303 ;  53 
Cal.  578 ;  67  lo.  396 ;  105  N.  Y.  503.  See,  generally,  on  subject  of 
this  section,  2  Wash.  Real  Prop.,  §§  353-356 ;  Wash  on  Easements, 
Surface  Water/  ioSN,Y, 400 {is  ^'E,R.4i3  ]  2  Am.  St.  Rep. 443). 

Sec.  606.    Mills  and  mill-dams. 

The  vast  improvements  in  modern  machinery  have  almost  en- 
tirely superseded  water  as  a  propelling  power.  For  statute  pro- 
viding for  the  establishment  of  mill-dams  and  the  assessment  of 
damages,  see  Sec.  640.  A  privilege  granted  to  erect  a  mill-dam 
must  be  strictly  followed,  8  B.  Mon.  (Ky.)  450 ;  18  O.  St.  463.  A 
mill-owner  has  no  natural  right  to  flow  water  upon  the  land  of  an- 
other, 26  Ind.  143.  As  as  to  when  the  right  may  be  acquired  by 
license,  see  27  Ind.  535.  The  right  to  use  the  stream  for  mill  pur- 
poses may  be  acquired  by  occupancy ;  and  in  such  cases  the  right 
of  the  second  occupant  is  subordinate  to  the  first,  78  Ky.  463. 
Once  acquired  it  is  an  easement  which  passes  as  incident  and  ap- 
purtenant to  the  property,  20  Ohio  401  (55  Am.  Dec.  464) ;  14  O. 
St.  10;  8  Ind.  388  ;  82  Ind.  499;  106  Ind.  310  (6  N.  E.  R.  636; 
55  Am.  Rep.  746).  The  existence  of  a  mill  and  its  appurtenances 
are  such  things  as  the  grantee  of  land  must  take  notice  of,  19  Ind. 
II  (89  Am.  Dec.  370).  A  lease  of  the  surplus  water  of  a  canal 
terminates  when  canal  is  abandoned  and  the  water  may  be  with- 
drawn altogether,  11 1  Ind.  443  (12  N.  E.  R.  83;  13  N.  E.  R.  572); 
see  40  O.  St.  647.  The  erection  of  a  mill-dam  may  be  authorized 
by  the  legislature,  in  waters  over  which  the  State  has  exclusive 
control,  28  Ind.  258.  The  owner  of  a  mill  has  no  right  to  construct 
his  dam  so  as  to  flow-back  water  upon  the  lands  of  another,  6  Ind. 
39;  8  Ind.  105  ;  see  67  Ind.  236;  93  Ind.  570  (47  Am.  Rep.  394); 
but  he  may  return  the  water  to  its  original  channel  if  he  sees  fit, 
38  O.  St.  518.  For  particular  cases,  see 2  Ind.  257;  ill  Ind.  443 
(12  N.  E.  R.  83);  14  O.  St.  10;  4  B.  Mon.  (Ky.)  514;  6  Id.  132. 
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CHAPTER   XX. 

ADVERSE  POSSESSION. 

Sec.  607.    Actions  to  recover  real  property  limited  to 
twenty  years. 

The  following  actions  shall  be  cx)mmenced  within 
the  periods  herein  prescribed,  after  the  cause  of  action 
has  accrued,  and  not  afterward : 

^9m  ^^  ^^  %1m  ^m  ^m  ^0 

^»  Wf*  Wf*  i^  w^  ^*  i^ 

Upon  contracts  in  writing  other  than  those  for  the 
payment  of  money  on  judgments  of  courts  of  record, 
and  for  the  recovery  of  the  possession  of  real  estate, 
within  twenty  years.  (R.  S.  293,  Subdiv.  6.  In  force 
May  6, 1853.) 

See  Thornton  and  Ballards'  Code,  §  293  note  6;  Wood  on  Limi- 
tations, §§  254-272.  In  order  to  defeat  an  action  for  therecover>' 
of  real  estate,  there  must  be  an  actual  possession  by  an  adverse 
claimant,  and  an  intention  by  him  to  oust  the  true  owner,  and  pos- 
sess for  himself,  and  this  must  be  continued  for  twenty  years, 
23  N.  E.  R.  854;  4  Ind.  143 ;  see  Sec.  608  on  adverse  possession. 
The  statute  is  a  bar  in  equity.  Lit.  Sel.  Cas.  510  (12  Am.  Dec. 
345) ;  6  J.  J.  M.  (Ky.)  536;  3  J.  J.  M.  (Ky.)  421.  Twenty  years 
adverse  possession  is  a  good  defense,  11  Ind.  3 ;  102  Ind.  48  (i  N. 
E.  R.  195);  2  B.  Mon  (Ky.)24;  lessthan  twenty  years  is  not  suffi- 
cient, 5  J.  J.  M.  (Ky.)  521.  Such  a  holding  not  only  bars  a  recov- 
ery, but  it  confers  a  complete  and  valid  title,  48  Ind.  368  ;  90  Ind. 
99,  166;  118  III.  246  (8  N.  E.  R.  795,  note) ;  17  O.  St.  130  (91  Am. 
Dec.  122);  119  Ind.  27  (21.  N.  E.  R.  329);  119  Ind.  286(21  N. 
E.  R.  893);  2  Bibb  (Ky.)  149;  3  Lit.  (Ky.)  32,  382 ;  5  Lit.  (Ky.) 
210;  6  Bush  (Ky.)  47;  12  Bush  (Ky.)  378;  2  B.  M6n.  (Ky.)  430; 
9  Id.  313 ;  and  such  a  title  is  as  sufficient  to  maintain  ejectment 
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as  to  defend  it,  109  Ind.  472  (9N.  E.  R.  698;  113  Ind.  208  (15  N. 
E.  R.  253).  A  fee-simple  title  is  acquired,  79  Ind.  449;  121  Ind. 
471  (23  N.  E.  R.  280);  and  where  the  lands  are  riparian,  the 
title  thus  acquired  confers  all  the  rights  and  title  of  a  riparian 
owner,  58  Ind.  248.  Color  of  title  is  not  necessary  to  create  an 
adverse  holding,  which  will  ripen  into  title,  121  Ind.  164  (22  N.  E. 
R.  726).  The  statute  runs  against  all,  whether  under  disability  or 
not,  104  Ind.  223  (4  N.  E.  R.  17);  109  Ind.  501  (9  N.  E.  R.  120); 
see  8  Ind.  125.  The  running  of  the  statute  may  be  suspended  by 
mutual  agreement  of  the  parties,  42  O.  St.  18  (51  Am.  Rep.  788); 
12  B.  Mon.  (Ky.)  455  ;  see  I  A.  K.  M.  (Ky.)  61  (10  Am.  Dec.  707) ; 
and  an  agreement  to  submit  the  disputed  question  of  title  to  ar- 
bitration has  the  same  effect,  4  Ohio  310.  The  possession  of  sev- 
eral occupants  may  be  united  together  to  create  the  holding  re- 
quired by  the  statute,  provided  a  priority  exists  between  them,  4 
Ind.  143  ;  22  O.  St.  32  ;  5  J.  j.  M.  (Ky.)  522  ;  but  the  rule  is  emphatic- 
ally to  the  contrary  where  no  priority  exists  between  the  several 
holders.  Wood  on  Lim.,  §  271 ;  37  Cal.  349 ;  63  Ga,  243. 

Sec.  608.    General  notes  on  adverse  possession. 

In  order  for  one  to  acquire  any  right  to  land  by  adverse  pos- 
session, it  must  be  clearly  shown  that  the  adverse  possession  was, 
from  its  inception,  under  a  public  claim  of  title  adverse  to  that  of 
the  real  owner,  which  has  been  continuous  and  uninterrupted  for 
twenty  years,  4  Ind.  143  ;  60  Ind.  480;  loi  Ind.  366 ;  3  A.  K.  M. 
(Ky.)  365  (13  Am.  Dec.  183);  2  Dana  (Ky.)  109;  10  Ind.  150. 
Adverse  possession  will  not  be  presumed,  2  Ind.  125.  One  who 
takes  possession  without  any  title  or  claim  or  color  of  title  holds 
in  subservience  to  the  legal  owner,  62  Ind.  237 ;  5  Dana  (K'y.)  341  ; 
but  he  may,  while  thus  holding,  acquire  color  of  title  and  start  an 
adverse  possession,  62  Ind.  238.  Color  of  title  is  not  necessary  to 
create  an  adverse  holding,  26  Ind.  419;  29  Ind.  70;  45  Ind.  589;  121 
Ind.  164(22  N.  E.  R.  726) ;  22  O.  St.  33  ;  4  Bibb  (Ky.)  551 ;  see  24 
Ind.  81 ;  14  Ind.  242.  A  void  deed  or  judicial  sale,  gives  color  of 
title,  88  Ind.  552  ;  102  Ind.  330  (i  N.  E.  R.  638);  109  Ind.  501  (9 
N.  E.  R.  120),  The  separate  deed  of  a  married  woman  will  create 
it,  104  Ind.  223  (4  N.  E.  R.  17);  see,  generally,  as  to  what 
will  constitute  a  color  of  title  sufficient  to  found  an  ad- 
verse possession,  6  Ind.  274;  4  Ind.  165;  60  Ind.  384;  11  Ind. 
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3;  102  Ind.  330  (i  N.  E.  R.  638);  125  111.  376  (17  N.  E.  R. 
794);  125  111.  303  (17  N.  E.  R.  797).  The  good  faith  of  one 
holding  under  color  of  title  will  be  presumed,  the  contrary 
not  appearing,  121  III.  426  (13  N,  E.  R.  150);  and  one  occupying 
under  color  of  title  has  possession  to  the  extent  of  the 
boundaries  contained  in  the  writing,  6  Ind.  273  ;  33  O.  St.  395  ; 
32  O.  St.  49 ;  8  Dana  (Ky.)  166 ;  see  1 18  111.  6cxD  (9  N.  E.  R.  268). 
But  an  adverse  title  founded  on  naked  possession  is  limited  to  the 
particular  land  over  which  the  party  exercises  palpable  and  con- 
tinuous acts  of  ownership,  6  Ind.  273;  60  Ind.  384;  106  Ind.  435 
(7  N.  E.  R.  380);  33  O.  St.  395  ;  see  9  B.  Mon.  (Ky.)  83 ;  12  Am. 
Dec.  357-359.  The  possession  of  a  grantor  after  conveyance,  is 
not  adverse  to  the  grantee  or  those  claiming  under  him,  76  Ind. 
482;  30  Ind.  154;  (95  Am.  Dec.  676);  84  Ind.  393;  108  Ind.  281 
(9  N.  E.  R.  356);  8  Bush  (Ky.)  283  ;  but  the  possession  of  the 
grantee  is,  6  B.  Mon.  (Ky.)  374.  One  taking  possession  under  a 
contract  of  purchase  does  not  hold  adversely  until  he  performs 
his  conditions,  71  Ind.  303  ;  ii  Ohio  455  ;  nor  is  the  possession  of 
a  vendor  adverse  to  his  vendee,  82  Ind.  395  ;  84  Ind.  391  ;  nor  the 
possession  of  mortgagor  to  mortgagee,  24  O.  St.  97 ;  Tiedeman 
Real  Prop.,  §  326.  Judicial  sales  are  not  affected  by  adverse  pos- 
session, 9  Ind.  308  ;  84  Ind.  393  ;  but  a  purchaser  at  a  judicial  sale 
holds  adversely,  4  B.  Mon.  (Ky.)  376.  The  possession  of  an  ex- 
ecution defendant  is  not  adverse,  2  Ind.  i  ;  23  Ind.  428 ;  nor  does 
a  defendant  in  foreclosure  proceedings,  holding  possession  after 
sale,  hold  adversely,  76  Ind.  482,  The  possession  of  a  vendee  is 
adverse  to  the  widow  of  the  vendor,  79  Ky.  499 ;  but  the  posses* 
sion  of  a  widow  under  right  of  quarantine  is  not  adverse  to  the 
legal  heirs,  22  N.  E.  R.  530;  18  B.  Mon.  (Ky.)  864;  see  13  B. 
Mon.  (Ky.)  299.  See,  as  to  rights  of  railroad  company  in  re- 
spect to  right  of  way  acquired  by  adverse  possession,  41  O.  St. 
392;  115  Ind.  22  (17  N.  E,  R.  171).  Adverse  possession  is  a 
question  of  fact,  4  Bibb  (Ky.)  551.  One  having  complete  legal 
title  and  actual  possession  is  considered  as  holding  adversely  to 
all  the  world,  3  Lit.  (Ky.)  134.  For  particular  state  of  facts 
which  will  constitute  adverse  possession,  see  15  N.  E.  R.  256, 
note ;  23  N.  E.  R.  367;  15  Ohio  529;  7  J.  J.  M.  232  (23  Am.  Dec. 
401).  See,  generally,  on  adverse  possession,  2  Wash.  Real  Prop., 
§§  323-326 ;  Malone  Real  Rrop.  Trials,  §§  280-287  ;  Boone  Real 
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Prop.,  §  252  ;  Tiedeman  Real  Prop.,  §§  692-704.  The  title  to  pub- 
lic property,  such  as  streets  and  highways,  cannot  be  acquired  by 
an  individual  by  adverse  possession,  79  Ind.  449;  46  Ind.  15  ;  47 
Ind.  25 ;  92  Ind.  107.  A  contrary  rule  prevails  in  Ohio,  8  Ohio 
298  (32  Am.  Dec.  718);  5  O.  St.  594;  but,  in  applying  such  rule 
in  that  State  it  is  held  that  the  possession  to  defeat  public  rights 
must  be  actually  adverse  and  not  merely  an  encroachment,  13  O. 
St.  42;  28  O.  St,  489.  See,  on  this  subject,  119  Ind.  27  (19  N.  E. 
R.  328);  18  B.  Mon.  (Ky.)  262.  Title  from  the  government  cannot 
be  acquired  by  adverse  possession,  6  Ohio  367;  16  Ohio  34;  nor 
does  the  statute  of  limitations  run  against  the  State,  Thornton 
and  Ballards'  Code,  §  304. 

Sec.  609.    Landlord  and  tenant. 

As  to  the  doctrine  of  forfeiture  and  estoppel  as  applied  to  land- 
lord and  tenant,  see  Sec.  420.  Growing  out  of  the  doctrine  of  estop- 
pel, it  may  be  said  that  a  lessee,  while  holding  under  his  lease,  can 
acquire  no  title  adverse  to  that  of  his  lessor,  112  N.  Y.  263  (19  N. 
E.  R.  801)  ;  I  Wash.  Real  Prop.  556;  3  Dana(Ky.)  132 ;  Wood  on 
Limitations,  §  265 ;  but  in  those  cases  where  no  estoppel  exists, 
see  Sec.  421.  A  tenant  may,  by  open  renunciation  of  his  landlord's 
title  and  notifying  him,  create  an  adverse  holding  which  will  ripen 
into  a  substantial  right,  6  Dana  (Ky.)42i.  This  works  np  hardship 
upon  the  landlord,  for  he  may  eject  him  at  the  end  of  any  year, 
see  Sec.  421.  A  tenant's*  possession  is  never  presumed  to  be  ad- 
verse, 6  Dana  (Ky.)  422  ;  and  it  requires  some  open  and  notorious 
act  to  make  it  so,  6  Dana  (Ky.)  426  (32  Am.  Dec.  78).  See,  on 
this  subject,  i  B.  Mon.  (Ky.)  47 ;  6  Id.  333  ;  7  Id.  567. 

Sec.  610.    Tenants  in  common. 

The  possession  of  one  of  several  cotenants  is  possession  of  all, 
48  Ind.  368;  2  B.  Mon.  (Ky.)  432;  18  B.  Mon.  (Ky.)  231  (68 
Am.  Dec.  723).  But  he  may,  by  open  renunciation  of  his  coten- 
ants' rights,  and  occupying  and  claiming  the  property  for  the  stat- 
utory  period,  acquire  title  to  the  whole  as  completely  as  if  no  co- 
tenancy had  ever  existed,  1 19  Ind.  93(21  N.  E.  R.  459),  cases  cited  ; 
9  Dana  (Ky.)  391  ;  3  A.  K.  M.  (Ky.)  Jj  (13  Am.  Dec.  136 ;  13  B. 
Mon.  (Ky.)  443  ;  2  Id.  434.  A  tenant  in  common,  having  posses- 
sion of  the  whole  estate,  claiming  under  a  deed  purporting  to  con- 
vey the  entire  estate,  he  will  be  deemed  to  have  ousted  his  coten- 
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ants,  35  Ind.  474;  104  Ind.  223  (4  N.  E.  R.  17).  As  to  what  wili 
constitute  an  ouster  of  one  cotenant  by  another,  Freeman  on  Co- 
tenancy, §§  221-244.  One  tenant  in  possession  cannot,  by  apply- 
ing the  rents  and  profits  of  the  estate,  to  the  purchased  and  out- 
standing tax  certificate  acquire  title,  75  Ind.  89  ;  30  111.  119.  One 
cotenant  cannot  purchase  an  adverse  and  superior  title,  and  set  it 
up  in  opposition  to  his  cotenants,  unless  they  refuse  to  contribute 
their  share  of  the  expense  of  procuring  the  paramount  title,  Tiede- 
man  Real.  Prop.,  §  252  ;  42  lo.  128  (20  Am.  Rep.  616) ;  46  lo.  588 
(26  Am.  Rep.  164);  6  Dana  (Ky.)  276  (32  Am.  Dec.  70)  ;  3  Dana 
(Ky.)32i  (28  Am.  Dec.  75);  3  Dana  (Ky.)  398  (28  Am.  Dec.  86); 
see  13  B.  Mon.  (Ky.)  448 ;  Freeman  Coten.,  §§  154-156.  As  to 
effect  of  sale  and  conveyance  of  the  estate  by  one  tenant,  see  13 
B.  Mon.  (Ky.)  436. 

Sec.  611.    Conveyance  by  the  legal  owner  of  land  held 
in  adverse  possession. 

It  was  a  rule  of  the  common  law,  fully  recognized  by  our  de- 
cisions, that  a  conveyance  of  land  by  the  legal  owner,  held  in  ad- 
verse possession  by  another,  was,  as  to  the  latter  and  his  privies, 
absolutely  void,  i  Blk.  127';  6  Blk.  98 ;  i  Ind.  481,  581 ;  4  Ind.  165 ; 
23  Ind.  428;  60  Ind.  478 ;  62  Ind.  237;  71  Ind.  303  ;  79  Ind,  255; 
see  6  Blk.  527;  70  Ind.  179;  89  Ind,  75  ;  but  in  such  cases  the  ad- 
verse possession  must  be  in  good  faith,  24  Ind.  81 ;  90  Ind,  392; 
93  Ind.  382 ;  and  not  that  of  a  mere  trespasser,  92  Ind.  535  ;  and 
the  rule  does  not  apply  to  a  conveyance  made  by  a  tenant  in  com- 
mon who  has  been  ousted  by  his  cotenants  claiming  to  hold  ex- 
clusively, 79  Ind.  251 ;  90  Ind.  389.  The  rule  was  of  feudal  ori- 
gin and  is  not  favored,  4  Kent  Com.  447.  It  does  not  prevail  in 
Ohio,  15  Ohio  156(45  Am.  Dec.  565) ;  9  Id.  96  (34  Am.  Dec.  424). 
Such  a  conveyance  is  good  between  the  parties,  2  Hill  526;  and 
at  common  law  an  action  to  recover  the  land  could  be  prosecuted 
by  the  grantee  in  the  name  of  his  grantor,  60  Ind.  484,  and  cases 
there  collected  and  cited ;  Malone's  Real  Prop,  Trials,  189  cit.  37 
N.  Y.  502;  II  Humphreys  191;  21  Vt.  472 ;  but  he  could  not 
maintain  such  an  action  in  his  own  name,  60  Ind.  484;  6  Blk.  98; 
4  Ind.  167;  until  the  passage  of  Sec.  656  (R.  S.,  §  1073),  90  I"^* 
391  ;  92  Ind.  510,  536;  see  93  Ind.  382 ;  120  Ind.  345  (22  N.  E.  R. 
3 1 3).  In  Ohio  it  is  a  criminal  offense  for  one  to  convey  who  has 
no  title,  R.  S.,  §  7079;  36  O.  St.  614, 
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EMINENT  DOMAIN. 
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Sec.  612.    Right  to  take  private  property. 

No  man's  particular  services  shall  be  demanded 
without  just  compensation.  No  man's  property 
shall  be  taken  by  law  without  just  compensation; 
nor,  except  in  case  of  the  State,  without  such  com- 
pensation first  assessed  and  tendered.  (Const.  Art. 
I,  Sec.  21.     R.  S.  66.     In  force  Nov.  i,  1851.) 

Notwithstanding  the  dignity  and  independence  with  which 
the  law  clothes  the  private  ownership  of  realty,  it  is  always  held  in 
subservience  to  public  necessities.  The  right  of  eminent  domain . 
is  one  which  appertains  to  the  sovereignty  of  the  State,  and  con- 
stitutes the  power  to  take  private  property  for  public  use,  109 
U.  S.  518 ;  Boone  Real  Prop.,  §  256 ;  41  Ind.  369.  The  power  must 
be  derived  from  the  legislative  sanction,  24  N.  E.  R.  249;  47  Ind. 
439 ;  and  should  receive  a  reasonably  strict  and  guarded  construc- 
tion, 24  N.  E.  R.  249;  52  Ind.  37;  41  Ind.  364.  The  legislature 
has  no  power  to  authorize  either  a  direct  or  consequential  injury 
to  private  property  without  compensation,  9  Ind.  433.  Under  the 
present  Constitution,  the  compensation  must  **first  be  assessed  and 
tendered ;"  the  rule  was  different  under  the  old  Constitution,  52 
Ind.  41,  cases  cited;  see  9  Dana  (Ky.)  114(33  Am.  ^^c.  533). 
Where  the  law  provides  the  method  for  ascertaining  the  compen- 
lotion  it  must  be  followed,  82  Ind.  575,  cases  cited ;  8  O.  St.  590; 
but  where  the  statute  provides  no  remedy  the  party  has  the  com- 
mon-law remedy,  82  Ind.  573.  The  right  of  eminent  domain  can- 
not be  exercised  to  take  private  property  for  private  use,  43  Ind. 
455  (13  Am.  Rep.  399) ;  98  Ind.  589,  cases  cited  ;  1 16  111.  449  (6  N. 
E.  R.  49);  118  111.  427  (10  N.  E.  R.  199 ;  59  Am.  Rep.  379);  108 
N-  Y.  375  (15  N.  E.  R.  429).  As  to  what  constitutes  a  "  taking  " 
of  one's  property  for  public  use,  see  75  Ind.  245,  cases  cited  ;  26  Am. 

Rep.  457-462,  noU.    Real  estate  may  be  taken  for  one  public  use,- 

(573) 


574  EMINENT   DOMAIN. 

and  thereafter,  by  legislative  consent,  be  applied  to  another  of  a 
kindred  kind  without  working  a  reversion  to  the  original  proprie- 
tor,  83  Ky.  629;  28  O.  St.  643;  see  23  O.  St.  510.  If  a  fee  be 
taken,  the  subsequent  abandonment  of  the  use  will  not  reinvest 
the  owner  with  title,  41  Ind.  365 ;  ill  Ind.  193  (12  N.  E.  R.  293), 
cases  cited  ;  28  O.  St.  643  ;  the  rule  is  otherwise  where  only  an 
easement  is  taken,  41  Ind.  364 ;  see  84  Ind.  497;  83  Ky,  628.  For 
a  general  discussion  of  the  right  of  eminent  domain  and  its  exer- 
cise, see  41  Ind.  364;  43  Ind. 455;  103  Ind.  486  (3  N.  E,  R.  144); 
52  Ind.  37  ;  4  O.  St.  408  ;  28  O.  St.  643 ;  Tiedeman  Real  Prop., 
§  753  ;  Boone  Real  Prop.,  §  256 ;  i  Wash.  Real  Prop.,  6$  ;  vol.  4, 
Sharswood  &  Budd*s  Lead.  Cas.  on  Real  Prop.,  §§  384-494;  31 
Am.  Dec.  373-375,  note ;  45  Am.  Dec.  532-536,  note ;  88  Am. 
1 13-121,  note  ;  86  Am.  Dec.  202-206,  note ;  93  Am.  Dec.  729,  730, 
note ;  91  Am.  Dec.  585-589,  note  ;  22  Am.  Dec.^  686-707. 

CONDEMNATION  BY   UNITED  STATES. 

m 

Sec.  613.   When  United  States  may  condemn. 

Whenever  the  United  States  of  America  shall 
desire  to  acquire  title  to  a  tract  of  land  in  the  State 
of  Indiana,  for  any  purpose,  and  the  said  State  shall 
have  given  its  consent  to  such  acquisition,  it  shall 
be  lawful  for  the  said  United  States  to  acquire  title 
to  such  tract  of  land  by  condemnation  in  the  manner 
hereinafter  provided.  (R.  S.  5257,  In  force  Jan. 
29»  1875.) 

Sec.  614.    Procedure. 

Whenever  the  United  States  of  America  shall  de- 
sire to  acquire  title  to  any  land  within  the  State  of 
Indiana,  in  the  manner  provided  for  in  the  preceding 
section,  the  said  United  States  shall  file,  in  the  office 
of  the  Clerk  of  the  Circuit  Court  of  the  county  in 
which  the  land  sought  to  be  appropriated  is  situate, 
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a  petition,  addressed  to  the  Judge  of  said  Court ; 
which  petition  shall  contain  a  full  and  accurate  de- 
scription of  the  land  sought  to  be  appropriated,  the 
names  of  the  owners  thereof,  with  their  places  of 
residence,  if  known  (and  if  the  names  of  the  owners 
be  not  known,  the  fact  shall  be  stated),  and  a  state- 
ment of  the  purpose  for  which  the  acquisition  of  the 
title  to  such  land  is  desired,  together  with  a  prayer 
for  the  appointment  of  appraisers  to  appraise  the 
value  of  the  land  described  in  the  petition,  and  to 
assess  the  damages  which  will  accrue  to  the  owners 
thereof  by  reason  of  said  appropriation. 

Immediately  upon  the  filing  of  the  petition,  as  in  the 
preceding  section  required,  the  said  Circuit  Court, 
or  the  Judge  thereof,  if  said  petition  be  filed  in  vaca- 
tion, shall  cause  a  case  to  be  docketed  upon  the 
docket  of  said  Court,  making  the  said  United  States 
plaintiff  and  the  owners  of  the  land  sought  to  be 
appropriated  defendants.  Said  Court  or  Judge  shall 
forthwith  make  an  order  fixing  the  day  upon  which 
the  said  Court  or  Judge  will  appoint  appraisers  in 
accordance  with  the  prayer  of  said  petition,  and 
shall,  in  said  order,  direct  the  Clerk  of  said  Court  to 
issue  a  writ  to  the  Sheriff  of  each  county  in  said 
State  of  Indiana  in  which  any  owner  of  such  land 
may  reside;  which  writ  shall  contain  a  notice  to  the 
owners  of  the  land  sought  to  be  appropriated,  of 
the  filing  of  the  petition,  the  date  fixed  for  the  ap- 
pointment of  appraisers,  together  with  a  brief  state- 
ment of  the  material  facts  of  the  said  petition,  and 
shall  be  served  upon  the  owners  of  the  land  sought 
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to  be  appropriated,  as  other  writs  are  served,  at  least 
ten  days  prior  to  the  date  fixed  for  the  appointment 
of  appraisers.  In  case  any  of  the  owners  of  said 
land  do  not  reside  in  the  State  of  Indiana,  or  in 
case  the  owners  of  said  land  or  any  of  them  are  un- 
known, the  Clerk  shall  make  publication  of  said 
matter,  as  required  by  law  in  cases  of  non-residency 
and  unknown  ownership  in  other  actions  in  said 
Circuit  Court. 

On  the  day  fixed  for  the  appointment  of  ap- 
praisers as  aforesaid,  the  said  Circuit  Court,  or  the 
Judge  thereof  if  in  vacation,  shall,  if  due  service  has 
been  made,  or  in  case  any  of  the  owners  are  non- 
residents of  the  State  of  Indiana  or  are  unknown,  if 
publication  has  been  made  as  in  the  preceding  sec- 
tion required,  appoint  three  disinterested  freeholders 
of  the  county  in  which  the  land  sought  to  be  ap- 
propriated is  situate,  to  appraise  the  damages  which 
the  owners  of  the  land  will  sustain  by  such  appro- 
priation; which  appraisers  shall  be  duly  sworn  by 
the  Clerk  of  said  Court  to  faithfully  perform  their 
duty  as  such  appraisers.  If,  for  any  reason,  the 
appointment  of  appraisers  can  not  be  made  on  the 
day  first  fixed,  the  Court  or  Judge  aforesaid  shall  fix 
another  date  for  such  purpose,  and  shall  make  such 
further  orders  in  said  matter  as  may  be  found 
necessary. 

Said  appraisers  shall  forthwith,  upon  actual  view, 
appraise,  at  its  true  cash  value,  the  land  sought  to 
be  appropriated,  together  with  the  improvements 
thereon,  if  any  (and  in  case  there  be  more  than  one 
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owner,  they  shall,  if  practicable,  appraise  the  prop- 
erty of  each  owner  separately),  and  shall  immedi- 
ately file  a  report  of  their  appraisement  in  writing, 
with  the  Clerk  of  said  Court,  who  shall  record  the 
same,  together  with  all  orders  and  other  proceedings 
in  such  matter,  in  the  order-book  of  said  Court.  If 
the  said  report  be  approved  by  said  Coiirt  or  Judge, 
upon  the  payment  of  the  amount  of  the  said  ap- 
praisement to  the  Clerk  of  said  Circuit  Court,  by  the 
United  States,  together  with  all  costs  of  the  pro- 
ceedings, the  title  to  such  land  shall  vest  in  the 
United  States;  and  it  is  hereby  made  the  duty  of 
said  Clerk  to  receive  and  receipt  for  said  money,  and 
pay  the  same  over  to  the  parties  entitled  to  receive 
the  same,  under  the  direction  of  the  said  Circuit 
Court  or  the  Judge  thereof 

Either  party  may  appeal  from  the  report  of  the 
appraisers  to  the  Circuit  Court,  by  filing  written  ex- 
ceptions thereto  in  the  Clerk's  office  within  ten  days 
from  the  filing  of  such  report;  in  which  case,  if  such 
appeal  be  taken  in  term  time,  the  said  Court  shall 
forthwith  direct  a  jury  of  disinterested  freeholders 
to  be  impaneled  to  assess  the  damages  to  the 
owners  of  the  land  sought  to  be  appropriated, 
caused  by  such  appropriation.  Should  the  appeal 
aforesaid  be  taken  in  vacation,  the  Judge  of  said 
Court  shall  immediately  proceed  to  have  a  jury  im- 
paneled, and  to  have  the  said  damages  assessed,  in 
the  same  manner  as  if  said  appeal  had  been  taken 
in  term  time;  and  the  said  appeal  shall  be  tried,  in 
the  same  manner  as  other  cases  are  tried  in  said 
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Court,  and  the  costs  thereof  taxed  according  to  law, 
as  in  other  cases :  Provided,  That,  notwithstanding 
said  appeal,  the  United  States  may  take  possession 
of  the  property  described  in  the  petition,  and  the 
proceedings  on  appeal  shall  only  affect  the  amount 
of  compensation  to  be  allowed ;  And  provided, 
further.  That  the  United  States  may,  at  any  time, 
stop  the  proceedings,  pay  the  costs,  including  such 
reasonable  attorney  s  fee  as  may  be  allowed  by  the 
Court,  to  the  person  or  persons  whose  land  is  sought 
to  be  appropriated,  and  refuse  to  make  the  appropri- 
ation if,  in  its  judgment,  the  compensation  assessed 
is  too  great  to  justify  such  appropriation.  (R.  S. 
5258,  5259,  5260,   5261,   5262.     In   force  Jan.  29, 

1875) 

Sec.  616.    River  improvements— Procedure. 

Whenever  the  United  States  shall  begin  the  im- 
provement of  any  navigable- river  within  or  bordering 
upon  this  State,  by  means  of  locks,  dams,  and  adjust- 
able chutes,  the  consent  of  the  State  of  Indiana  is 
hereby  given  to  the  acquisition,  by  the  United  States, 
by  purchase  or  by  condemnation,  in  the  manner  here- 
inafter provided,  of  any  lands,  buildings,  or  other 
property  necessary  for  the  purpose  of  erecting  thereon 
dams,  abutments,  locks,  lock-keepers'  houses,  chutes, 
and  other  necessary  structures  for  the  construction 
and  maintenance  of  slack-water  navigation  on  said 
rivers;  and  the  United  States  shall  have,  hold,  use, 
and  occupy  the  said  land  or  lands,  buildings,  and 
other  prooerty,  when  purchased  or  acquired  as  pro- 
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vided  by  this  Act,  And  shall  exercise  jurisdiction  and 
control  over  the  same. 

If  the  United  States  shall  determine  to  take  the 
lands,  buildings,  or  other  property  necessary  for  the 
purposes  mentioned  in  the  preceding  section,  and  can 
not  agree  with  the  owner  or  owners  of  such  land, 
buildings,  or  other  property,  as  to  the  amount  of  com- 
pensation to  be  made  for  such  taking,  the  Circuit 
Court  having  jurisdiction  in  the  county  where  such 
lands,  buildings,  or  other  property  are  situated,  upon 
application  by  either  the  United  States  or  the  said 
owner  or  owners,  or  any  one  in  behalf  of  either,  shall 
appoint  three  disinterested  freeholders  to  ascertain 
and  determine  the  amount  of  compensation  to  be 
paid  to  such  owner  or  owners,  who  shall  make  a  re- 
port to  the  said  Court  of  their  award,  on  or  before  the 
first  term  next  after  their  appointment:  Provided, 
That  the  said  United  States  shall  not  be  authorized 
to  take  possession  or  use  or  occupy  the  lands,  build- 
ings, or  other  property  taken  under  the  provisions  of 
this  section,  until  the  amount  of  said  award  shall  be 
paid  to  the  owner  or  owners  thereof;  And  provided 
further.  That  the  said  Court  may  set  aside  the  report 
of  said  viewers,  upon  being  satisfied  that  the  amount 
of  said  award  is  excessive. 

If  any  person  or  persons  shall  wilfully  or  ma- 
liciously injure  any  of  the  lands,  buildings,  or  other 
property  acquired  or  held  under  the  provisions  of  this 
Act,  such  person  or  persons  shall  be  liable  to  a  fine 
of  not  less  than  twenty  dollars  and  to  an  imprison- 
ment of  not  exceeding  six  months,  or  both  or  either, 
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at  the  discretion  of  the  Court — said  offense  to  be 
prosecuted  and  punished  in  any  Court  of  competent 
jurisdiction.  (R.  S.  5263,  5264,  5265.  In  force  Aug. 
24»  1875.) 

Sec.  010.    Ohio  and  Wabash  river  improvements. 

The  consent  of  the  Legislature  of  the  State  of 
Indiana  is  hereby  given  to  the  purchase,  by  the 
Government  of  the  United  States  or  under  the  au- 
thority of  the  same,  of  ahy  tract,  piece,  or  parcel  of 
land  from  any  individual  or  individuals,  bodies 
politic  or  corporate,  on  the  banks  of  the  Ohio  or 
Wabash  river,  within  the  limits  of  this  State,  for 
the  purpose  of  erecting  thereon  locks,  dams,  abut- 
ments, lock-keepers'  dwellings,  or  other  structures 
which  may  be  necessary  in  connection  with  the  im- 
provement of  the  said  river;  and  all  deeds  and  con- 
veyances of  title-papers  for  the  same  shall  be  re- 
corded, as  in  other  cases,  upon  the  land  records  of 
the  county  in  which  the  land  so  conveyed  may  be — 
the  consent  herein  and  hereby  given  being  in  ac- 
cordance with  the  seventeenth  clause  of  the  eighth 
section  of  the  first  article  of  the  Constitution  of  the 
United  States  [§  8],  and  with  the  Acts  of  Congress 
in  such  cases  made  and  provided. 

In  case  of  failure  of  the  United  States  to  agree 
with  the  owner  or  owners  of  any  such  land  as  the 
United  States  may  deem  necessary  for  the  purposes 
named  in  the  preceding  section,  within  this  State,  it 
shall  be  lawful  for  the  United  States  to  apply  for 
the  condemnation  of  such  land,  not  exceeding  ten 
acres  in  any  one  place,  by  petition  to  any  Judge  of  a 


EMINENT    DOMAIN.  581 

Court  of  record  of  this  State  in  or  nearest  to  the 
county  where  the  land  may  be  situated,  either  in 
term  time  or  vacation,  notice  of  the  time  and  place 
of  such  application  having  been  first  duly  given,  by 
publication  for  thirty  days  prior  to  the  day  of  such 
application,  in  some  newspaper  of  general  circulation 
published  in  the  county  where  the  land  lies,  or,  if 
the  owner  or  owners  reside  in  the  State  of  Indiana, 
by  personal  service  upon  the  owner  or  owners  of 
such  land  at  least  twenty  days  prior  to  such  appli- 
cation ;  and,  thereupon,  it  shall  be  lawful  for  such 
Judge  to  appoint  three  disinterested  freeholders  of 
the  county  where  such  land  lies,  as  commissioners, 
who,  having  been  first  duly  sworn  to  well  and  truly 
appraise  the  damages  due  the  owner  or  owners  of 
said  land  so  proposed  to  be  taken,  shall  report,  in 
writing,  to  the  said  Judge,  the  amount  of  damages 
to  be  paid  to  the  owner  or  owners  of  said  land ; 
which  report,  upon  confirmation  by  said  Judge,  shall 
be  held  final  and  binding  upon  such  owner  or 
owners ;  and  upon  the  amount  of  such  damages  be- 
ing paid  to  the  owner  or  owners  of  said  land,  the 
title  of  said  land  shall  vest  in  the  United  States. 
Exclusive  jurisdiction  and  right  of  assessment  and 
taxation  is  hereby  ceded  to  the  United  States  over 
any  lands  acquired  under  the  provisions  of  this  Act, 
and  over  the  buildings  or  property  of  the  United 
States  situated  thereon.  (R.  S.  5266,  5267.  In 
force  March  5,  1877.) 

This  statute  does  not  interfere  with  the  process  of  courts, 
R.  S.,  §  5268. 
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CONDEMNATION  FOR  RAILROADS. 

Sec.  617.   Title  by  appropriation. 

In  case  any  company  formed  under  this  Act  is  un- 
able to  agree  for  the  purchase  of  any  real  estate  in 
any  county,  which  may  be  required  for  the  construc- 
tion of  the  track,  turn-outs,  and  water-stations,  it 
shall  have  the  right  to  acquire  the  title  to  the  same 
in  the  manner  and  by  the  special  proceedings  pre- 
scribed in  this  Act.     (R.  S.  3906.     In  force  May  6, 

1853) 
Any  railroad  company  organized  under  the  laws 

of  the  State  of  Indiana,  but  not  under  an  act  of  the 
Legislature  of  said  State,  entitled  "  An  act  to  pro- 
vide for  the  incorporation  of  railroad  companies," 
approved  May  11,  1852,  may  adopt  the  provisions 
of  said  act  for  condemning  real  estate:  Provided, 
That  nothing  herein  contained  shall  be  deemed  or 
held  to  authorize  such  corporations  to  condemn  for 
any  purpose  or  to  any  extent  not  authorized  by  its 
charter,  but  such  company  adopting  the  provisions  of 
said  act  shall  not  condemn  more,  or  for  any  purpose 
than  as  authorized  by  its  charter;  neither  shall  such 
corporation  be  deemed  to  have  surrendered  or 
abandoned  its  charter  by  condemning  real  estate  as 
herein  authorized.  (E.  S.  1082.  Acts  1889,  p.  352. 
In  force  May  10,  1889.) 

See  R.  S.,  §§  401 5-4017;  E.  S.,  §  1084. 
Sec.  618.    Procedure. 

Such  company  is  hereby  authorized  to  enter  upon 
any  land  for  the  purpose  of  examining  and  survey- 
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ing  its  railroad  line,  and  may  appropriate  so  much 
thereof  as  may  be  deemed  necessary  for  its  railroad, 
including  necessary  side-tracks  and  water-stations, 
materials  for  constructing  (except  timber)  a  right- 
of-way  over  adjacent  lands  sufficient  to  enable  such 
company  to  construct  and  repair  its  road,  and  a 
right  to  conduct  water  by  aqueducts,  and  the  right 
of  making  proper  drains.  The  corporation  shall 
forthwith  deposit  with  the  Clerk  of  the  Circuit 
Court,  or  other  Court  of  record  of  the  county  where 
the  land  lies,  a  description  of  the  rights  and  inter- 
ests intended  to  be  appropriated ;  and  such  land, 
rights,  and  interests  shall  belong  to  such  company, 
to  use  for  the  purpose  specified,  by  making  or  ten- 
dering payment  as  hereinafter  provided.  The  cor- 
poration may,  by  its  directors,  purchase  any  such 
lands,  materials,  right-of-way,  or  interest  of  the 
owner  of  such  land,  or,  in  case  the  same  is  owned 
by  a  person  insane  or  an  infant,  at  a  price  to  be 
agreed  upon  by  the  parent  or  regularly  constituted 
guardian  of  said  insane  person  or  infant,  if  the 
same  shall  be  approved  by  the  Court  in  which  the 
description  aforesaid  shall  be  filed;  and  on  such 
agreement  and  approval,  the  owner,  guardian,  or 
parent,  as  the  case  may  be,  shall  convey  the  said 
premises,  so  purchased,  in  fee-simple  or  otherwise, 
as  the  parties  may  agree,  to  such  railroad  company; 
and  the  deed,  when  made,  shall  be  deemed  valid  in 
law.  If  the  corporation  shall  not  agree  with  the 
owner  of  the  land,  or  with  his  guardian,  if  the 
owner  be  incapable  of  contracting,  touching  the 
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damages  sustained  by  such  appropriation,  such  cor- 
poration shall  deliver  to  such  owner  or  guardian,  if 
within  the  county,  a  copy  of  such  instrument  of  ap- 
propriation. If  the  owner  (or  his  guardian,  in  case 
such  owner  is  incapable  of  contracting)  be  unknown 
or  do  not  reside  within  the  county,  such  corporation 
shall  publish,  in  some  newspaper  of  general  circu- 
lation in  the  county,  for  the  term  of  three  weeks,  an 
advertisement  reciting  the  substance  of  such  instru- 
ment of  appropriation.  Upon  filing  such  act  of 
appropriation  and  delivery  of  such  copy,  or  making 
such  publication,  the  Circuit  Court  or  other  Court  of 
record  in  the  county  where  the  land  lies,  or  any 
Judge  thereof  in  vacation,  upon  the  application  of 
either  party,  shall  appoint,  by  warrant,  three  dis- 
interested freeholders  of  such  county  to  appraise 
the  damages  which  the  owner  of  the  land  may  sus- 
tain by  such  appropriation.  Such  appraisers  shall 
be  duly  sworn.  They  shall  consider  the  injury 
which  such  owner  may  sustain  by  reason  of  such 
railroad ;  and  shall  forthwith  return  their  assessment 
of  damages  to  the  Clerk  of  such  Court,  setting  forth 
the  value  of  the  property  taken  or  injury  done  to 
the  property  which  they  assess  to  the  owner,  or 
owners  separately,  to  be  by  him  filed  and  recorded; 
and,  thereupon,  such  corporation  shall  pay  to  said 
Clerk  the  amount  thus  assessed,  or  tender  the  same 
to  the  party  in  whose  favor  the  damages  are  awarded 
or  assessed;  and  on  making  payment  or  tender 
thereof  in  the  manner  herein  required,  it  shall  be 
lawful  for  such  corporation  to  hold  the  interests  in 
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such  lands  or  materials  so  appropriated,  and  the 
privilege  of  using  any  materials  on  said  lioadway 
and  within  fifty  feet  on  each  side  of  the  centre  of 
such  roadway,  for  the  uses  aforesaid.  The  cost  of 
such  award  shall  be  paid  by  such  company;  and  on 
notice  by  any  party  interested  and  showing  said 
proceedings,  the  Court  may  order  payment  thereof, 
and  enforce  such  payment  by  execution.  The 
award  of  said  arbitrators  may  be  reviewed  by  the 
Circuit  Court  or  other  Court  in  which  such  pro- 
ceedings may  be  had,  on  written  exceptions  filed 
by  either  party  in  the  Clerk  s  office,  within  ten  days 
after  the  filing  of  such  award ;  and  the  Court  shall 
take  such  order  therein  as  right  and  justice  may  re- 
quire, by  ordering  a  new  appraisement,  on  good 
cause  shown :  Provided,  That  notwithstanding  such 
appeal,  such  company  may  take  possession  of  the 
property  therein  described,  as  aforesaid,  and  the 
subsequent  proceedings  on  the  appeal  shall  only 
affect  the  amount  of  compensation  to  be  allowed. 
If,  prior  to  the  assessment,  the  corporation  shall 
tender  to  such  owner  (or  his  guardian,  if  he  be  un- 
able to  contract)  an  amount  equal  to  the  award 
afterward  made,  exclusive  of  costs,  the  costs  of 
arbitration  shall  be  paid,  equally,  by  such  company 
and  such  owner  or  guardian.  (R.  S.  3907.  In  force 
May  6,  1853.)   ' 

As  to  rights  acquired  by  the  railroad  from  the  acquiescence  of 
the  land-owner,  see  Sec.  803.  This  statute  is  to  be  construed  in  pari 
materia  with  the  provisions  of  Sec.  650,  5  Ind.  413;  59  Ind.  205. 
It  is  not  the  duty  of  the  landowner  to  institute  the  condemnation 
proceedings,  48  Ind.  179 ;  and  he  cannot  do  so  until  the  company 
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has  filed  its  instrument  of  appropriation,  52  Ind.  358.  A  railroad 
company  entering  and  constructing  its  road  without  right  is  sub- 
ject to  ejectment,  injunction  or  suit  for  damages,  48  Ind.  179;  27 
Ind.  260  (89  Am.  Dec.  498);  87  Ind.  514;  35  O.  St.  531;  50 
Ind.  127;  54  Ind.  314;  and  same  is  true  if  the  original  wrongful 
entrj'  is  made  by  a  receiver  of  the  company  when  insolvent,  107 
Ind.  480(8  N.  E.  R.  269);  and  if  the  company  enter  under  color  of 
proceedings  to  appropriate,  which  it  dismisses,  its  entry  is  wrong- 
ful  from  the  beginning,  97  Ind.  586,  and  cases  cited.  The  abutter 
upon  a  street  or  highway  may  claim  damages  of  a  company  locat- 
ing its  road  thereon,  48  Ind.  179;  52  Ind.  428;  45  O.  St.  309  (13 
N.  E.  R.  69) ;  23  N.  E.  R.  782.  In  the  last  case  cited,  it  is  held 
that,  where  proper  appropriation  proceedings  are  had  in  such  cases, 
the  damages  assessed  are  presumed  to  include  all  future  damages. 
Appropriation  may  be  had  for  additional  grounds  necessary  for 
maintenance  of  road,  loi  Ind.  371 ;  and  if  a  company  use  addi- 
tional ground,  it  may  be  compelled  to  pay  for  it,  115  Ind.  106 
(17  N.  E.  R.  198).  An  agreement  with  land-owner  for  conveyance 
of  right  of  way  dispenses  with  the  necessity  of  condemnation  pro- 
ceedings, 48  Ind.  381 ;  but  the  company  is  not  bound  to  first  offer 
to  purchase  the  land,  59  Ind.  206.  One  company  has  no  right  to 
appropriate  land  for  another — each  must  for  itself,  59  Ind.  206 ; 
but  where  land  has  been  appropriatedby  one  company  and  a  judg- 
ment for  damages  rendered  against  it,  a  new  company,  succeeding 
to  the  rights  of  the  old  is  liable  for  such  judgment,  107  Ind.  464 
(8  N.  E.  R.  451,  note)\  92  Ind.  487;  and  if  in  such  cases  the  old 
company  had  been  occupying  without  right,  the  new  company  by 
continuing  to  so  occupy  is  liable  for  the  damages,  1 12  Ind.  128  (13 
Ind.  680).  A  purchase  of  a  railroad  at  a  foreclosure  sale  takes 
all  of  its  rights  and  title  in  right  of  ways,  90  Ind.  552.  As  to  no- 
tice required,  see  7  Ind.  543  ;  59  Ind.  207.  The  application  to  ap- 
point the  appraisers  need  not  be  in  writing,  but  the  warrant  un- 
der which  they  act  must  be,  59  Ind.  207.  An  appraiser  must  be 
a  freeholder,  39  Ind.  393 ;  and  not  reside  within  one  mile  of  the 
railroad,  5  Ind.  413.  A  guardian  cannot  himself  grant  a  right  of 
way  over  his  ward's  land,  100  Ind.  409.  Every  presumption  is  in- 
dulged in  favor  of  the  regularity  of  <:ondemnation  proceedings  as 
against  a  collateral  attack,  107  Ind.  301  (7  N.  E.  R.  244);  109  Ind. 
172  (9  N.  E.  R.  727)  ;  117  Ind.  600  (20  N.  E.  R.  245).    The  rail- 
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road  company  takes  only  an  easement,  113  Ind.  540  (16  N.  E.  R. 
588)  ;  1 19  Ind.  yy  (21  N.  E.  R.  470),  cases  cited.  See,  generally, 
52  Ind.  16;  74  Ind.  29;  94  Ind.  134.  As  to  rights  and  duties  of 
company  upon  crossing  roads,  see  R.  S.,  §  3915  ;  95  Ind.  152. 

Sec.  619.    Damages. 

The  damages  belong  to  the  owner  at  the  time  of  the  appro- 
priation, and  not  to  his  subsequent  vendee,  100  Ind.  409;  115 
Ind.  22  (17  N.  E.  R.  171);  113  Ind.  308  (15  N.  E.  R.  451  ;  3  Am. 
St.  Rep.  650);  118  111.  229  (8  N.  E.  R.  678);  see  20  Ind.  294.  The 
value  of  lands  at  the  time  of  the  appropriation,  and  not  at  the 
time  of  the  trial,  should  be  given,  52  Ind.  163.  Evidence  that  land 
near  the  land  taken  had  been  offered  for  sale  at  a  certain  price  is 
inadmissible,  22  N.  E.  R.  844.  Benefits  to  the  owner  are  not  to 
be  considered,  5  Ind.  413  ;  10  Ind.  121  ;  41  Ind.  482 ;  30  O.  St. 
108.  The  dangers  from  fire  from  the  locomotives  may  be  con- 
sidered as  an  injury,  59  Ind.  206;  68  Ind.  138;  also  the  necessity 
of  additional  fencing,  10  Ind.  120.  See,  generally,  on  what  may  be 
considered  in  determining  the  amount  of  damages  and  the  gen- 
eral rules  governing  such  cases,  41  Ind.  482;  68  Ind.  139;  52  Ind. 
229  ;  29  Ind.  536;  80  Ind.  459;  85  Ind.  279;  100  Ind.  409;  117  III. 
399  (7  N.  E.  R.  664;  57  Am.  Rep.  875);  5  O.  St.  568;  30  O.  St. 
108 ;  45  O.  St.  309  (13  N.  E.  R.  69).  A  mere  opinion  as  to  the 
amount  of  damages  sustained  is  not  competent  evidence,  10  Ind. 
121 ;  59  Ind.  247;  4  O.  St.  583  (64  Am.  Dec.  607);  5  O.  St.  568; 
see  85  Ind.  279.  If  a  company  without  right  construct  its  road 
upon  the  land  of  another  and  subsequently  seek  to  lawfully  ap- 
propriate the  same,  the  improvements  wrongfully  placed  thereon 
are  to  be  considered  as  belonging  to  the  owner  of  the  land,  36 
Ind.  463  (10  Am.  Rep.  56). 

Sec.  620.    Appeal. 

If  exceptions  are  filed  in  ten  days  an  appeal  is  effected,  59  Ind. 
206 ;  and  the  appellee  may  consent  to  their  filing  afterwards,  Id. 
They  may  be  taken  for  errors  in  matter  of  fact  as  well  as  of  law, 
5  Ind.  513.  As  to  what  irregularities  are  waived  by  filing  ex- 
ceptions, see  52  Ind.  163;  59  Ind.  206;  100  Ind.  409.  While 
prosecuting  an  appeal,  injunction  cannot  be  maintained,  36  Ind. 
454 ;  and  whenever  the  land-owner  accepts  the  award  paid  to  the 
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clerk,  it  bars  a  further  prosecution  of  his  apppeal,  84  Ind.  420. 
As  to  amendments  allowed,  see  59  Ind.  100,  214;  103  Ind.  386  (6 
N.  E.  R.  8).  The  land-owner  has  the  right  to  the  open  and  close, 
102  Ind.  137.  See,  generally,  concerning  procedure  upon  appeal, 
evidence,  instructions,  etc.,  59  Ind.  206,  220,  cases  cited;  59  Ind. 
100;  41  Ind.  482;  87  Ind.  518;  80  Ind.  459;  100  Ind.  550;  102 
Ind.  137.  The  court  cannot  by  its  judgment  do  more  than  compel 
the  party  to  pay  the  damages  and  costs,  10  Ind.  121  ;  103  Ind. 
386  (6  N.  E.  R.  8);  and  the  judgment  need  not  provide  for  the 
execution  of  deed  for  right  of  way  to  the  company,  45  Ind.  323. 
During  the  appeal  the  company  has  merely  the  lawful  right  to 
continue  its  work,  87  Ind.  518;  100  Ind.  550. 

Sec.   621.    Adverse    Olaimants — Unknown    x>arties — 
Amendments. 

If  there  be  adverse  or  conflicting  claimants  to  the 
money,  or  any  part  of  it,  to  be  paid  as  compensation 
for  the  real  estate  taken,  the  Court  may  direct  the 
money  to  be  paid  into  the  said  Court  by  the  com- 
pany, or  take  security  for  the  same  until  it  can  deter- 
mine who  is  entitled  to  the  same,  and  shall  direct  to 
whom  the  same  shall  be  paid ;  and  may,  in  its  discre- 
tion, order  a  reference,  to  ascertain  the  facts  on  which 
such  determination  and  order  are  to  be  made. 

The  Court  shall  appoint  some  competent  attorney 
to  appear  for  and  protect  the  rights  of  any  party  in 
interest  who  is  unknown,  or  whose  residence  is  un- 
known, and  who  has  not  appeared  in  the  proceedings 
by  an  attorney  or  agent.  The  Court  shall  also  have 
power,  at  any  time,  to  amend  any  defect  or  informal- 
ity in  any  of  the  special  proceedings  authorized  by 
this  Act  as  may  be  necessary,  or  to  cause  new  parties 
to  be  added,  and  to  direct  such  further  notice  to  be 
given  to  any  party  in  interest,  as  it  deems  proper ;  and 
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also  to  appoint  other  commissioners  in  the  place  of 
any  who  shall  die,  or  refuse  or  neglect  or  are  unable 
to  serve,  or  who  may  leave  or  be  absent  from  the 
State.     (R.  S.  3908,  3909.     In  force  May  6,  1853.) 

As  to  amendments  allowed,  see  Sec.  620;  59  Ind.  206  ;  99  Ind. 
593- 

Sec.  622.    Defective  title  of  land-owner. 

At  any  time  after  an  attempt  to  acquire  title  by  ap- 
praisal of  damages  or  otherwise,  if  it  shall  be  found 
that  the  title  thereby  attempted  to  be  acquired  is  de- 
fective, the  company  may  proceed,  anew,  to  acquire  or 
perfect  the  same  in  the  same  manner  as  if  no  ap- 
praisal had  been  made.-  At  any  stage  of  such  new 
proceedings,  the  Cour.t  may  authorize  the  corporation, 
if  in  possession,  to  continue  in  possession,  and,  if  not 
in  possession,  to  take  possession  of  and  use  such  real 
estate  during  the  pendency  and  until  the  final  conclu- 
sion of  such  new  proceedings;  and  may  stay  all 
actions  and  proceedings  against  the  company,  or  any 
officer,  agent,  or  workman  of  such  company,  on  ac- 
count thereof,  on  such  company  paying  into  Court  a 
sufficient  sum  (as  the  Court  may  direct)  to  pay  the 
compensation  therefor  when  finally  ascertained;  and 
in  every  such  case,  the  party  interested  in  such  real 
estate  may  conduct  the  proceedings  to  a  conclusion, 
if  the  company  delay  or  omit  to  prosecute  the  same. 
(R.  S.  3910.     In  force  May  6,  1853.) 

Sec.  623.    Public  lands— Appropriation. 

If  any  corporation  shall,  for  its  purposes  aforesaid, 
require  any  land  belonging  to  the  State  or  to  any 
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county  or  town,  the  General  Assembly  and  the  county 
and  town  officers,  respectively,  having  charge  of  such 
lands,  may  grant  such  lands  to  such  corporation  upon 
such  terms  as  shall  be  agreed  upon ;  and  if  they  shall 
not  so  agree,  the  same  niay  be  taken  by  the  corpora- 
tion in  the  same  manner  as  provided  in  other  cases. 
No  railroad  shall  be  located  upon  or  across  the 
grounds  of  the  State  occupied  by  the  Institutions  for 
the  Insane,  the  Blind,  or  the  Deaf  and  Dumb.  (R.  S. 
3916.     In  force  Dec.  20,  1865.) 

Sec.  624.    Foreign  railroads— Appropriations  for  ex- 
tension of. 

The  president  and  directors  of  such  railroad  com- 
pany so  extending  its  line  of  road  into  the  State  of 
Indiana,  or  any  person  authorized  by  them  thereto, 
may  obtain  from  any  person  or  persons  through 
whose  lands  the  proposed  extension  of  their  said 
road  passes,  a  relinquishment  of  so  much  land  as 
may  be  necessary  for  the  purpose  of  said  extension 
or  as  may  be  convenient  and  proper  therefor. 

In  all  cases  when  any  person  or  persons  through 
whose  lands  the  proposed  extension  of  any  such 
road  may  run  shall  refuse  to  relinquish  the  same, 
or  when  a  contract  between  the  parties  cannot  be 
made  for  the  right-of-way  and  necessary  ground  for 
switches,  side-tracks,  and  depot  grounds,  it  shall  be 
lawful  for  the  corporation  to  give  notice  to  some 
Justice  of  the  Peace  in  the  township  where  the  diffi- 
culty may  occur,  that  such  facts  do  exist ;  and  such 
Justice  of  the  Peace  shall,  thereupon,  summon  the 
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owner  or  owners  of  such  lands  to  appear  before  him 
on  a  particular  day,  within  ten  days  thereafter,  and 
shall  appoint  six  disinterested  freeholders  of  the 
neighborhood,  who  shall,  after  taking  an  oath  faith- 
fully and  impartially  to  assess  the  damages,  if  any, 
view  the  land  and  report  thereon  how  much  damage 
such  person  or  persons  may  be  entitled  to,  and  file 
such  report  with  such  Justice ;  whereupon  such 
Justice  shall  enter  judgment  thereon,  unless  for  good 
cause  then  shown ;  and  in  case  either  party  show 
sufficient  cause  why  judgment  should  not  be  entered, 
the  Justice  may  grant  a  review,  with  or  without 
costs :  Provided,  That  either  party  may  appeal  to  the 
Circuit  Court  of  the  proper  county  as  in  other  cases, 
and  such  Court  shall  .appoint  viewers  as  above  di- 
rected, who  may  report,  at  that  or  any  subsequent 
term,  in  the  discretion  of  the  Court ;  and  the  judg- 
ment of  the  Circuit  Court  shall  be  final.  And  in  all 
cases  where  the  owner  or  owners  of  such  land  shall 
be  minors  or  insane  persons,  or  reside  out  of  the 
county  where  such  lands  lie,  such  Justice  shall  cause 
three  notices  of  the  appointment  of  viewers  to  be 
posted  up  in  three  of  the  most  public  places  in  the 
township  where  such  lands  lie;  and  if  no  person 
shall  attend  on  the  day  of  such  notice,  the  said 
Justice  shall  adjourn  the  same  to  that  day  tw'o  weeks, 
at  which  time  he  shall  proceed  as  if  such  person  or 
persons  had  been  personally  notified  to  attend ;  and 
on  such  judgment  being  rendered,  and  said  corpora- 
tion complying  therewith,  by  the  payment  of  the 
damages  assessed  and  costs,  and  said  corporation 
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shall  be  siezed  in  fee-simple  of  the  lands  for  the  sole 
use  of  the  corporation. 

When  such  corporation  shall  have  procured  the 
right-of-way,  it  shall  be  seized  in .  fee-simple  of  the 
lands,  and  shall  have  the  sole  use  and  occupation  of 
the  same  for  the  purposes  aforesaid ;  and  no  person, 
or  body  politic  Or  corporate,  shall,  in  any  way,  inter- 
fere therewith,  molest,  disturb,  or  injure  any  of  the 
rights  and  privileges  hereby  granted,  or  that  would 
be  calculated  to  detract  from  or  affect  the  property 
of  the  said  corporation.  (R.  S.  3996,  3997,  3998. 
In  force  March  7,  1863.) 

See  R.  S.,  §§  3994,  3995. 

Sec.  625.    Oanal  companies  may  appropriate  same  as 
railroad. 

Any  such  association  or  corporation  shall  have  the 
right  to  take  possession  of,  and  appropriate  to  its  own 
use  or  occupation,  wholly  or  in  part,  for  either  of  the 
purposes  herein  specified,  sufficient  lands  for  a  right 
of  way,  upon  first  making  payment  or  tender  of  pay- 
ment therefor,  or  for  the  damages  occasioned  to  the 
owner  thereof,  in  accordance  with  the  requirement  of 
the  Constitution  of  this  State ;  and  the  value  of  such 
property  so  appropriated,  or  the  damages  occasioned 
to  the  owners  of  any  such  property,  shall  be  assessed, 
awarded,  and  adjudged,  and  payment  or  tender  of 
payment  therefor  made,  as  provided  in  the  Act  en- 
titled "An  Act  to  provide  for  the  incorporation  of 
railroad   companies,'*  [§§   3906  to  3910];  and   the 
proper  Courts  shall  have  the  same  jurisdiction  and 
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powers,  and  shall  cause  the  same  proceedings  to  be 
had  in  every  such  case ;  and  the  associations  herein 
provided  for  shall,  in  all  such  cases,  acquire  all  such 
rights  in  relation  to  the  use,  occupation,  and  owner- 
ship of  lands,  rights  of  way  for  their  uses  and  pur- 
poses, as  are  provided  in  the  said  Act  in  regard  to 
associations  organized  for  the  construction  of  rail- 
roads, so  far  as  the  provisions  of  the  said  Act  can  be 
made  applicable  to  the  purposes  of  this  Act  *  (R.  S. 
3584.     In  force  Nov.  6,  1852.) 

Sec.  626.    Fencing  corporations. 

If  the  association  shall  seek  to  appropriate  any  land 
for  the  construction  or  maintenance  of  any  such  work, 
it  shall  proceed  in  the  manner  required  by  law  for 
the  assessment  of  like  damages  in  case  of  the  con- 
struction of  railroads  or  other  similar  works.  (R.  S. 
3483.     In  force  March  14,  1877.) 

GRAVEL  ROAD   COMPANIES. 

Sec.  627.    Appropriation. 

In  all  cases  where  any  person  through  whose 
land  said  road  shall  run  shall  refuse  to  relinquish 
the  same,  or  where  a  contract  between  the  parties 
can  not  be  made  for  the  land,  it  shall  be  lawful  for 
such  company  to  give  notice  to  some  Justice  of  the 
Peace  in  the  county  where  such  difficulty  may  occur 
and  that  such  facts  do  exist ;  and  such  Justice  shall 
thereupon  summon  the  owner  of  such  land  to  ap- 
pear before  him  on  a  particular  day,  within  ten  days 
thereafter  (in  case  of  infants  and  insane  persons,  if 
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there  be  a  guardian  resident  of  the  county  where 
the  land  is  situated,  he  shall  have  at  least  ten  days' 
notice  of  the  time  and  place  of  trial;  and  when 
there  is  no  guardian,  notice  shall  be  posted  up  in 
three  of  the  most  public  places  in  the  township 
where  the  land  is  situated,  at  least  three  weeks  prior 
to  the  day  of  trial ;  and  in  case  of  non-residents,  the 
same  notice  shall  be  given  as  is  required  in  the  case 
of  infants  having  no  guardian),  and  shall  also  cause 
to  be  summoned  three  disinterested  persons  and 
cause  them  to  come  before  him,  who,  after  being 
legally  sworn  as  jurors,  faithfully  and  impartially  to 
assess  the  damages,  if  any,  shall  proceed  to  hear 
the  testimony  and  view  the  land,  and  after  having 
taken  into  consideration  the  disadvantages  the  road 
may  be  to  the  same,  report  thereon,  in  writing, 
whether  such  person  is  entitled  to  damages  or  not, 
and,  if  so,  how  much;  which  report  shall  be  filed 
with  such  Justice,  who  shall  enter  judgment  thereon, 
unless,  for  good  cause  shown ;  and  in  case  either 
party  show  good  cause  why  judgment  should  not 
be  entered,  the  Justice  may  grant  a  review  of  the 
same,  either  with  or  without  costs :  Provided,  That 
either  party"  may,  at  their  option,  appeal  the  %ame  to 
the  Circuit  Court  of  the  proper  county  as  in  other 
cases,  and  such  Court  shall  appoint  viewers  as  above 
directed,  who  may  report  to  that  or  the  succeed- 
ing term,  in  the  discretion  of  the  Court;  and  the 
judgment  of  the  Circuit  Court  shall  be  final  be- 
tween the  parties.     (R.  S.  3631.    In  force  May  6, 

1853-) 
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The  free  gravel  road  laws  have  almost  superseded  the  construc- 
tion of  gravel  roads  by  companies  organized  Iqr  that  purpose, 
hence  this  statute  is  seldom  used  ;  but  for  its  construction,  rights 
of  parties  and  practice  under  it,  see  12  Ind.  400;  23  Ind.  623;  26 
Ind.  53  ;  33  Ind.  333  ;  39  Ind.  129 ;  41  Ind.  263 ;  43  Ind.  328  ;  50  Ind. 
58q;  52  Ind.  117;  71  Ind.  547;  27  Ind.  346.  As  to  appropria- 
tion   for  ditching  and  material  for  construction,  see  R.  S.,  §  3632. 

Sec.  628.   Notice-— Guardian  ad  litem. 

In  all  cases  where  the  owner  is  a  minor  or  insane 
person,  or  shall  reside  out  of  the  county  where  such 
land  may  be,  such  Justice  shall  cause  three  notices  to 
be  stuck  up  of  the  time  and  place  of  appointing  view- 
ers; and  if  no  persons  appear  he  may  adjourn  the 
trial  for  two  weeks,  at  the  end  of  which  time  he  shall 
appoint  a  guardian  aa^  litem  or  committee,  to  act  for 
such  minor  or  insane  person,  as  the  case  may  require, 
in  the  suit  aforesaid ;  but  such  appointment  need  not 
be  made  if  the  guardian-at-law  or  the  committee  of 
the  estate  appear  to  defend ;  and  he  shall  proceed  as 
in  other  cases,  and,  on  judgment  rendered,  and  the 
corporation  complying  therewith  by  the  payment  of 
costs  and  damages  against  it,  the  corporation  shall  be 
seized  of  the  lands.  Costs  shall  be  awarded  or  al- 
lowed against  either  part}^  at  the  discretion  of  the 
jury.     (R.  S.  3633.     In  force  May  6,  1853.) 

Sec.  620.   Appeal. 

On  cases  of  any  appeal  from  the  judgment  of  any 
Justice  of  the  Peace  upon  any  report  of  any  jury  for 
the  appraised  amount  of  damages  touching  the  right 
of  way,  or  for  lands  taken  for  the  purpose  of  con- 
structing thereon  the  road  of  such  company,  as  pro- 
vided in  this  Act,  such  appeal  shall  not  prevent  such 
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company  from  proceeding  in  the  construction  of  its 
road  over  such  lands,  nor  deprive  it  of  its  right  of 
entry  thereon  for  that  purpose,  which  right  is  hereby 
expressly  granted :  Provided,  That  before  such  com- 

■ 

pany  shall  so  enter  and  construct  its  road,  it  shall 
either  tender  to  the  owner  of  said  lands  the  full 
amount  of  damages  which  shall  have  been  adjudged 
to  him  or  her,  or  shall  pay  the  same  into  the  Court  to 
which  such  appeal  may  be  taken,  subject  to  the  order 
of  said  Court ;  and  every  such  appeal  shall  be  taken 
in  twenty  days  from  the  rendition  of  said  judgment, 
and  not  afterward ;  and  the  acceptance  of  the  amount 
of  the  judgment,  when  tendered,  shall,  in  all  cases,  be 
taken  to  be  a  waiver  of  the  right  to  appeal ;  and  a 
certified  copy  of  the  transcript  of  the  judgment  of  the 
said  Justice  of  the  Peace,  or  the  Court  to  which  such 
appeal  shall  be  taken,  may  be  taken  by  the  company, 
and  caused  to  be  recorded  in  the  Recorder  s  office  of 
the  county  where  said  lands  are  situate;  and  such 
record  shall  be  notice  to  all  the  world  of  the  right  of 
the  company.  And  if,  in  case  of  any  appeal,  judg- 
ment shall  be  recovered  against  such  company  for  a 
larger  amount  than  was  recovered  before  said  Justice, 
then  such  company  shall,  within  sixty  days  from  the 
date  of  said  judgment,  pay  the  difference  between 
the  amount  of  the  judgment  before  the  Justice  and 
that  before  the  said  Court,  in  case  the  amount  of  the 
judgment  before  the  Justice  shall  have  been  previ- 
ously paid  into  Court;  and,  if  not,  the  whole  amount 
of  said  judgment  in  the  appellate  Court  shall  bej)aid 
to  the  owner  of  said  land  within  the  same  time,  or, 
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in  default  thereof,  execution  may  be  issued  therefor. 
And  in  case  it  shall,  at  any  time,  be  found  that  the 
said  company  is,  or  shall  be  in  possession  of  land, 
the  title  to  which  has  not  been  made  perfect  in  such 
company,  it  may  obtain  title  to  the  same  by  appraisal 
of  judgment  and  the  payment  thereof,  as  in  other 
cases  provided  for  in  this  Act.  (R.  S,  3634.  In  force 
May  6,  1853.) 

HYDRAULIC  COMPANIES. 

Sec.  630.    Entry,  survey  and  appropriation 

Any  hydraulic  company  incorporated  under  any 
general  law  of  this  State,  whose  purpose  it  is  to  cre- 
ate a  water-power  by  the  erection  of  a  dam  across 
any  river  of  this  State,  of  sixty-five  feet  in  width  and 
upwards,  may  enter  upon  any  lands  (being  responsi- 
ble for  any  damages  that  may  accrue  by  such  entry), 
for  the  purpose  of  examining  and  surveying  tiie 
ground  upon  which  such  company  may  desire  to 
abut  such  dam  on  both  sides  of  such  river,  not  ex- 
ceeding two  acres  at  either  end  of  such  dam,  and 
also  to  examine  and  survey  all  lands  that  may  be 
overflowed  by  the  erection  of  such  dam,  not  exceed- 
ing one  hundred  acres,  and  also  to  examine  and 
survey  all  lands  that  may  be  necessary  for  such  com- 
pany to  use  for  a  lock  around  such  dam  and  for  a 
race  or  races  and  aqueducts  to  convey  the  water  from 
such  dam  to  a  convenient  place  for  its  use  as  a 
power  to  propel  machinery,  and  sufficient  grounds, 
not  exceeding  ten  acres,  upon  which  to  use  said 
water-power  for  the  purposes  aforesaid ;  and  such 
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company  is  hereby  authorized  to  appropriate  so 
much  of  said  lands  as  it  may  deem  necessary  for  the 
purposes  aforesaid.  (R.  S.  3702.  In  force  March  9, 
1867.) 

Sec.  631.   Procedure. 

Such  company  shall  forthwith  deposit  with  the 
Clerk  of  the  Circuit  or  other  Court  of  record  of  the 
county  where  the  land  lies,  a  description  of  the 
rights  and  interests  intended  to  be  appropriated ;  and 
such  lands,  rights,  and  interests  shall  belong  to  such 
company,  to  use  for  the  purposes  specified,  by  mak- 
ing or  tendering  payment  as  hereinafter  provided. 
The  company  may,  by  its  directors,  purchase  any 
such  lands  or  interest  of  the  owner ;  or,  in  case  the 
same  is  owned  by  a  person  insane  or  an  infant,  at  a 
price  to  be  agreed  upon  by  the  regularly  constituted 
guardian  or  parent  of  said  insane  person  or  infant,  if 
the  same  shall  be  approved  by  the  Court  in  which 
the  description  shall  be  filed;  and  on  such  agree- 
ment and  approval,  the  owner,  guardian,  or  parent, 
as  the  case  may  be,  shall  convey  the  said  premises 
so  purchased,  in  fee-simple  or  otherwise,  as  the  par- 
ties may  agree,  to  such  hydraulic  company ;  and  the 
deed,  when  made,  shall  be  deemed  valid  in  law.  If 
the  company  shall  not  agree  with  the  owner  of  the 
land,  or  with  his  guardian,  if  the  owner  be  incapable 
of  contracting,  touching  the  damages  sustained  by 
such  appropriation,  such  company  shall  deliver  to 
such  owner  or  guardian,  if  within  the  county,  a  copy 
of  such  instrument  of  appropriation.    If  the  owner 
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(or  his  guardian,  in  case  such  owner  be  incapable  of 
contracting)  be  unknown,  or  do  not  reside  within  the 
county,  such  company  shall  publish,  in  some  news- 
paper of  general  circulation  in  the  county,  for  the 
term  of  three  weeks,  an  advertisement  reciting  the 
substance  of  such  instrument  of  appropriation.  Upon 
fixing  [filing]  such  act  of  appropriation,  and  delivery 
of  such  copy  or  making  such  publication,  the  Circuit 
or  ^other  Court  of  record  in  the  county  where  the 
land  lies,  or  any  Judge  thereof  in  vacation,  upon  the 
application  of  either  party,  shall  appoint,  by  warrant, 
three  disinterested  freeholders  of  such  county  to  ap- 
praise the  damages  which  the  owner  of  the  land  may 
sustain  by  reason  of  such  appropriation.  Such  ap- 
praisers shall  be  sworn,  they  shall  consider  the  injury 
which  such  owner  may  sustain  by  reason  of  such 
appropriation;  and  shall  forthwith  return  their  assess- 
ment of  damages  to  the  CFerk  of  such  Court,  setting 
forth  the  value  of  the  property  which  they  assess  to 
th^  owner  or  owners  separately,  to  be  by  him  filed 
and  recorded ;  and  thereupon  such  company  shall 
pay  to  said  Clerk  the  amount  thus  assessed,  or  ten- 
der •  the  same  to  the  party  in  whose  favor  the 
damages  are  assessed ;  and  on  making  payment  or  * 
tender  thereof,  in  the  manner  herein  required,  it  shall 
be  lawful  for  such  company  to  hold  the  interest  in 
such  lands  so  appropriated.  The  costs  of  such 
award  shall  be  paid  by  such  company;  and  on  notice 
by  any  party  interested  in  said  proceedings,  the 
Court  may  order  payment  thereof,  and  enforce  such 
payment  by  execution.    The  award  of  said  apprais- 
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ers  may  be  reviewed  by  the  Court  in  which  they  are 
had,  on  written  exceptions  filed  by  either  party  in 
the  Clerk's  oflfice  within  ten  days  after  the  filing  of 
such  award ;  and  the  Court  shall  take  such  order 
therein  as  right  and  justice  may  require,  by  ordering 
a  new  appraisement,  on  good  cause  shown :  Pro- 
vided, That  notwithstanding  such  exceptions  and 
review  or  of  an  appeal  from  the  judgment  of  said 
Court,  such  company  may  take  possession  of  the 
property  therein  described  as  aforesaid,  and  the  sub- 
sequent proceedings  on  review  or  appeal  shall  only 
affect  the  amount  of  compensation  to  be  allowed. 
If  put  into  the  exceptions  to  the  award,  such  com- 
pany shall  tender  to  such  owner,  or,  if  he  be  incapa- 
ble to  contract,  to  his  guardian,  the  amount  of  such 
assessment. 

Any  other  hydraulic  company  incorporated  under 
the  laws  of  this  State,  owning  a  water-power  created 
by  a  dam  across  such  a  river  in  this  State,  who  may 
desire  to  increase  the  use  of  its  water-power  in  pro- 
pelling machinery  by  an  extension  of  its  main  race 
to  a  greater  length,  may  enter  upon  any  lands  (being 
responsible  for  all  damages  that  may  accrue  by  such 
entry),  for  the  purpose  of  examining  and  surveying 
the  ground  such  company  may  desire  for  such  exten- 
sion of  said  race,  and  grounds  upon  which  to  use 
such  water-power  for  the  purposes  aforesaid,  in  all 
not  exceeding  five  acres ;  and  such  company  is  here- 
by authorized  to  appropriate  such  land-  for  the  pur- 
poses aforesaid,  by  complying  with  the  provisions  of 
this  Act  (R.  S.  3703,  3704.  In  force  March  9,  1867.) 
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MANUFACTURING  AND  MINING  COMPANIES 

Sec.  632.    Acquiring  title— Procedure. 

In  case  any  company  formed  under  this  Act  is 
unable  to  agree  for  the  purchase  of  any  real  estate 
in  any  county,  required  for  the  construction  of  its 
canal,  it  shall  have  the  right  to  acquire  the  title 
to  the  same  in  the  manner  and  by  the  special  pro- 
ceedings prescribed  in  this  Act 

Such  company  is  hereby  authorized  to  enter  upon 
any  land  for  the  purpose  of  examining  and  survey- 
ing its  canal  line,  and  may  appropriate  so  much 
thereof  as  may  be  deemed  necessary  for  its  canal, 
including  necessary  culverts,  drains,  aqueducts,  tail- 
races,  materials  for  constructing  (except  timber)  a 
right-of-way  over  adjacent  lands,  sufficient  to  enable 
such  company  to  construct  and  repair  its  canal,  and 
a  right  to  conduct  water  by  aqueducts,  and  the  right 
of  making  proper  drains.  The  corporation  shall 
forthwith  deposit  with  the  Clerk  of  the  Circuit  or 
other  Court  of  record  of  the  county  where  the  land 
lies,  a  description  of  the  rights  and  interests  in- 
tended to  be  appropriated;  and  such  land,  rights, 
and  interests  shall  belong  to  such  company,  to  use 
for  the  purpose  specified,  by  making  or  tendering 
payment  as  hereinafter  provided.  The  corporation 
may,  by  its  directors,  purchase  any  such  lands,  ma- 
terials, right-of-way,  or  interest  of  the  owner  of 
such  land ;  or  in  case  the  same  is  owned  by  a  per- 
son insane  or  an  infant,  at  a  price  to  be  agreed 
upon  by  the  regularly  constituted  guardian  of  said 
insane  person  or  infant,  if  the  same  shall  be  ap- 
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proved  by  the  Court  in  which  the  description  afore- 
said shall  be  filed;  and  on  such  agreement  and 
approval,  the  owner  or  guardian,  as  the  case  may 
be,  shall  convey  the  said  premises  so  purchased,  in 
fee-simple  or  otherwise,  as  the  parties  may  agree,  to 
such  canal  company;  and  the  deed,  when  made, 
shall  be  deemed  valid  in  law.  If  the  corporation 
shall  not  agree  with  the  owner  of  the  land  (or  with 
his  guardian,  if  the  owner  is  incapable  of  contract- 
ing), touching  the  damages  sustained  by  such  ap- 
propriation, such  corporation  shall  deliver  to  such 
owner  or  guardian,  if  within  the  county,  a  copy  of 
such  instrument  of  appropriation.  If  the  owner  (or 
his  guardian,  in  case  such  owner  is  incapable  of  con- 
tracting) be  unknown  or  do  not  reside  within  the 
county,  such  corporation  shall  publish  in  some 
newspaper  of  general  circulation  in  the  county,  for 
the  term  of  three  weeks,  an  advertisement  reciting 
the  substance  of  such  instrument  of  appropriation. 
Upon  filing  such  act  of  appropriation,  and  delivery 
of  such  copy,  or  making  such  publication,  the 
Circuit  Court  or  other  Court  of  record  in  the 
county  where  the  land  lies,  or  any  Judge  thereof  in 
vacation,  upon  the  application  of  either  party,  shall 
appoint,  by  warrant,  three  disinterested  freeholders 
of  such  county  to  appraise  the  damages  which  the 
owner  of  the  land  may  sustain  by  such  appropria- 
tion. Such  appraisers  shall  be  duly  sworn;  they 
shall  consider  the  injury  which  such  owner  may 
sustain  by  reason  of  such  canal,  and  shall  forthwith 
return  their  assessment  of  damages  to  the  Clerk  of 
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sucn  Court,  setting  forth  the  value  of  the  property 
taken  or  injury  done  to  the  property  (which  they 
shall  assess  to  the  owner  or  owners  separately),  to 
be  by  him  filed  and  recorded.  Thereupon,  such 
corporation  shall  pay  to  said  Clerk  the  amount  thus 
assessed,  or  tender  the  same  to  the  party  in  whose 
favor  the  damages  are  awarded  or  assessed.  On 
making  payment  or  tender  thereof  in  the  manner 
herein  required,  it  shall  be  lawful  for  such  corpora- 
tion to  hold  the  interest  in  such  lands  or  materials 
so  appropriated,  and  the  privilege  of  using  any  ma- 
terials on  said  canal  line  within  fifty  feet  on  each 
side  of  the  centre  of  such  canal  line,  for  the  uses 
aforesaid.  The  cost  of  such  award  shall  be  paid  by 
such  company;  and  on  notice  by  any  party  inter- 
ested and  showing  said  proceedings,  the  Court  may 
order  payment  thereof,  and  enforce  such  payment  by 
execution.  The  award  of  said  arbitrators  may  be 
reviewed  by  the  Circuit  Court  or  other  Court  in 
which  such  proceedings  may  be  had,  on  written  ex- 
ceptions filed  by  either  party  in  the  Clerk's  office 
within  ten  days  after  the  filing  of  such  award,  and 
the  Court  shall  take  such  order  therein  as  right  and 
justice  may  require,  by  ordering  a  new  appraisement 
on  good  cause  shown :  Provided,  If,  prior  to  the  as- 
sessment, the  corporation  shall  tender  to  such  owner 
(or  his  guardian,  if  he  be  unable  to  contract)  an 
amount  equal  to  the  award  afterward  made,  exclu- 
sive of  costs,  the  costs  of  arbitration  shall  be  paid 
equally  by  such  company  and  such  owner  or  guard- 
ian.    (R.  S.  3874,  3875.    In  force  Dec.  21,  1865.) 
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Sec.  633.    Adverse  claimants— Unknown  parties— De- 
fective title. 

If  there  are  adverse  or  conflicting  claimants  to  the 
money,  or  any  part  of  it,  to  be  paid  as  compensa- 
tion for  the  real  estate  taken,  the  Court  may  direct 
the  money  to  be  paid  into  said  Court  by  said  com- 
pany, until  it  can  determine  who  is  entitled  to  the 
same,  and  shall  direct  to  whom  the  same  shall  be 
paid ;  and  may,  in  its  discretion,  order  a  reference  to 
ascertain  the  facts  on  which  said  determination  and 
order  are  to  be  made. 

The  Court  shall  appoint  some  competent  attorney 
to  appear  for  and  protect  the  rights  of  any  party  in 
interest  who  is  unknown,  and  who  has  not  appeared 
in  the  proceedings  by  an  attorney  or  agent.  The 
Court  shall  also  have  power,  at  any  time,  to  amend 
any  defect  or  informality  in  any  of  the  special  pro- 
ceedings authorized  by  this  Act  as  may  be  necessary, 
or  to  cause  new  parties  to  be  added,  and  to  direct 
such  further  notice  to  be  given  to  any  party  in  in- 
terest as  it  deems  proper ;  and  also  to  appoint  other 
commissioners  in  the  place  of  any  who  shall  die,  or 
refuse  or  neglect  or  are  unable  to  serve,  or  who  may 
leave  or  be  absent  from  the  State. 

At  any  time  after  an  attempt  to  acquire  title  by 
appraisal  of  damages  or  otherwise,  if  it  shall  be 
found  that  the  title  thereby  attempted  to  be  acquired 
is  defective,  the  company  may  proceed  anew  to  ac- 
quire or  perfect  the  same,  in  the  same  manner  as  if 
no  appraisal  had  been  made.  (R,  S.  3876,  3877, 
3878-    In  force  Dec.  21,  1865.) 
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SLACK-WATER  NAVIGATION  COMPANIES. 

Sec.  634.    Procedure  to  appropriate. 

If  the  said  company  shall  be  unable  to  procure,  by 
agreement,  the  lands  that  will  be  overflowed  by  the 
erection  of  its  dams,  or  to  so  procure  the  lands  upon 
which  the  company  desire  to  erect  and  abut  its  dams 
and  to  place  its  locks  or  build  embankments,  the 
company  may  appropriate  so  much  land  as  may  be 
necessary  for  the  purposes  aforesaid,  and  include 
other  lands  adjoining  thereto  that  may  be  necessary 
for  the  company  to  have  for  constructing  or  carrying 
on  its  work  and  keeping  up  and  maintaining  the 
same  thereafter.  The  company  shall  forthwith  de- 
posit with  the  Clerk  of  the  Circuit  or  other  Court  of 
record  in  the  county  where  the  land  lies,  a  descrip- 
tion of  the  land  intended  to  be  appropriated,  and  the 
rights  and  interests  sought  to  be  acquired ;  and  such 
land,  and  such  rights  and  interests  therein,  shall  be- 
long to  such  company,  to  use  for  the  purposes 
specified,  by  making  or  tendering  payment  as  here- 
inafter specified.  The  corporation  may,  by  its  direct- 
ors or  agents,  purchase  any  such  land,  materials,  or 
interest  of  the  owner  of  such  land,  or,  in  case  the 
same  is  owned  by  a  person  insane  or  an  infant,  at  a 
price  to  be  agreed  upon  by  the  regularly  constituted 
guardian  or  parent  of  said  insane  person  or  infant,  if 
the  same  shall  be  approved  by  the  Court  in  which 
the  description  aforesaid  be  filed ;  and  on  such 
agreement  and  approval,  the  owner,  guardian,  or 
parent,  as  the  case  may  be,  shall  convey  the  said 
premises  so  purchased,  in  fee-simple  or  otherwise,  as 


606  EMINENT   DOMAIN. 

the  parties  may  agree,  to  such  company ;  and  the  deed 
when  made  shall  be  deemed  valid.  If  the  corpora- 
tion shall  not  agree  with  the  owner  of  the  land  or 
his  guardian,  or  if  the  owner  be  incapable  of  con- 
tracting touching  the  damages  sustained  by  such 
appropriation,  such  corporation  shall  deliver  to  such 
owner  or  guardian,  if  within  the  county,  a  copy  of 
such  instrument  of  appropriation.  If  the  owner  (or 
his  guardian  in  case  such  owner  be  incapable  of  con- 
tracting) be  unknown,  or  does  not  reside  within  the 
county,  such  corporation  shall  publish  in  some  news- 
paper of  general  circluation  in  the  county,  for  the 
term  of  three  weeks,  an  advertisement  reciting  the 
substance  of  such  instrument  of  appropriation.  Upon 
filing  such  act  of  appropriation  and  delivery  of  such 
copy,  or  making  such  publication,  the  Circuit  Court 
or  other  Court  of  record  in  the  county  where  the 
land  lies,  or  any  Judge  thereof  in  vacation,  upon  the 
application  of  either  party  shall  appoint,  by  warrant, 
three  disinterested  freeholders  of  such  county  to 
appraise  the  damages  which  the  owner  of  the  land 
may  sustain  by  such  appropriation.  Such  appraisers 
shall  be  duly  sworn ;  they  shall  consider  the  injury 
which  such  owner  may  sustain  by  reason  of  such  ap- 
propriation ;  and  shall  forthwith  return  their  assess- 
ment of  damages  to  the  Clerk  of  such  Court,  setting 
forth  the  value  of  the  property  taken  or  injury  done 
to  the  property,  which  they  shall  assess  to  the  owner 
or  owners  separately,  to  be  by  him  filed  and  recorded. 
And  thereupon  such  corporation  shall  pay  to  the 
Clerk  the  amount  thus  assessed,  or  tender  the  same 


EMINENT    DOMAIN.  607 

to  the  party  in  whose  favor  the  damages  are  assessed ; 
and  on  making  payment  or  tender  thereof  in  man- 
ner herein  required,  it  shall  be  lawful  for  such 
corporation  to  hold  the  interest  in  such  lands  or 
materials  so  appropriated,  and  the  privilege  of  using 
any  of  the  materials  aforesaid  upon  such  work.  The 
cost  of  such  assessment  shall  be  paid  by  the  company; 
and,  on  notice  by  any  party  interested  in  said  pro- 
ceedings, the  Court  may  order  payment  of  said  costs 
and  enforce  the  same  by  execution.  The  assessment 
awarded  by  the  appraisers  may  be  reviewed  by  the 
Court  in  which  such  proceedings  are  had,  on  written 
exceptions  filed  by  either  party  in  the  Clerk's  office 
within  ten  days  after  filing  such  award ;  and  the 
Court  shall  make  such  order  therein  as  right  and  jus- 
tice may  require,  by  ordering  a  new  appraisement, 
on  good  cause  shown:  Provided,  Notwithstanding 
such  subsequent  proceedings  are  being  had,  such 
company  may  take  possession  of  such  property  so 
assessed,  if,  prior  to  the  assessment,  the  corporation 
shall  have  tendered  to  such  owner,  or  to  his  guard- 
ian (if  he  be  unable  to  contract)  an  amount  equal 
to  said  assessment  afterward  made,  exclusive  of  costs. 
The  Court  shall  appoint  some  competent  attorney 
to  appear  for  and  protect  the  rights  of  any  party  in 
interest  who  is  unknown  or  whose  residence  is  un- 
known, and  who  has  not  appeared  in  the  proceed- 
ings by  an  attorney  or  agent.  The  Court  shall  have 
power,  at  any  time,  to  amend  any  defect  or  informal- 
ity in  any  of  the  special  proceedings  authorized  by 
this  Act,  as  may  be  necessary,  and  to  cause  new  par- 
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ties  to  be  added,  and  to  direct  such  further  notice 
to  be  given  to  any  party  in  interest,  as  it  deems 
proper,  and  also  to  appoint  other  appraisers  in  the 
place  of  any  who  shall  die,  or  refuse  or  neglect  or 
are  unable  to  serve,  or  who  may  leave  or  be  absent 
from  the  State. 

At  any  time  after  an  attempt  to  acquire  title  by 
appraisal  of  damages  or  otherwise,  if  it  shall  be 
found  that  the  title  thereby  attempted  to  be  acquired 
is  defective,  the  company  may  proceed  anew  to  ac- 
quire or  perfect  the  title,  in  the  same  manner  as  if  no 
appraisal  had  been  made.  And  at  any  stage  of  the 
proceedings,  the  Court  may  authorize  the  corpora- 
tion, if  in  possession,  to  continue  in  possession,  and, 
if  not  in  possession,  to  take  possession  of  and  use 
such  real  estate  during  the  pendency,  and  until  the 
final  conclusion  of  such  new  proceedings ;  and  may 
stay  all  actions  and  proceedings  against  such  com- 
pany on  account  thereof,  on  such  company  paying 
into  Court  a  sufficient  sum,  as  the  Court  may 
direct,  to  pay  the  compensation  therefor,  when 
finally  ascertained;  and  in  every  such  case,  the 
party  interested  in  such  real  estate  may  conduct  the 
proceedings  to  a  conculsion,  if  the  company  delays 
or  omits  to  prosecute  the  same.  (R.  S.  41  lo,  41 11, 
41 12.     In  force  June  6,  1867.) 

NATURAL  GAS  COMPANIES. 

Sec.  635.    Proceedings  to  appropriate  land. 

Whenever  any  such  company,  corporation  or 
voluntary  association  is  unable  to  agree  with  the 
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owner  or  owners  about  the  purchase  of  any  real 
estate  in  any  county  required  for  the  construction 
of  its  trenches  and  the  laying  of  the  mains  and  con- 
necting pipes,  it  shall  have  the  right  to  acquire  an 
easement  in  and  upon  the  same  in  the  manner  and 
by  the  special  proceedings  prescribed  in  this  act. 

Such  company,  corporation  or  voluntary  associa- 
tion is  hereby  authorized  to  enter  upon  any  land 
for  the  purpose  of  examining  and  surveying  its  line 
for  trenches  and  pipe  lines,  and  may  acquire  an 
easement  in  and  upon  so  much  thereof  as  may  be 
deemed  necessary  for  its  said  trenches,  not  exceed- 
ing one  rod  in  width  for  any  single  pipe  line.  The 
company,  corporation  or  voluntary  association  shall 
forthwith  deposit  with  the  Clerk  of  the  Circuit  or 
other  Court  of  record  in  the  county  where  the  line 
lies,  a  description  of  the  rights  and  interest  in- 
tended to  be  appropriated,  and  an  easement  in 
such  land,  rights  and  interest  shall  belong  to  such 
company,  corporation  or  voluntary  association  to 
use  for  the  purpose  specified,  by  making  or  tender- 
ing payment  as  hereinafter  provided.  The  com- 
pany, corporation  or  voluntary  association  may  by 
its  directors  purchase  any  such  lands,  right  of  way 
or  interest  of  the  owner  of  such  land,  or  in  case  the 
same  is  owned  by  a  person  insane  or  an  infant,  at  a 
price  to  be  agreed  upon  by  the  regularly  constituted 
guardian  of  said  insane  person  or  infant,  if  the 
same  shall  be  approved  by  the  Court  in  which  the 
description  aforesaid  shall  be  filed;  and  on  such 
agreement  and  approval,  the  owner  or  guardian,  as 
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the  case  may  be,  shall  convey  the  easement  or  right 
of  way  upon  the  said  premises  so  purchased,  to 
such  company,  corporation  or  voluntary  association, 
and  the  deed  when  made  shall  be  valid  in  law.  If 
the  company,  corporation  or  voluntary  association 
shall  not  agree  with  the  owner  of  the  land  "or  with 
his  guardian  if  the  owner  is  incapable  of  contract- 
ing," touching  the  damages  sustained  by  such 
owner,  such  company,  corporation  or  voluntary  as- 
sociation shall  deliver  to  such  owner  or  guardian 
within  the  county  a  copy  of  such  instrument  of  ap- 
propriation. If  the  owner,  "or  his  guardian  in  case 
such  owner  is  incapable  of  contracting,"  be  unknown, 
or  do  not  reside  within  the  county,  such  company, 
corporation  or  voluntary  association  shall  publish  in 
some  newspaper  of  general  circulation  in  the  county 
for  the  term  of  three  weeks  an  advertisement  re- 
citing the  substance  of  such  instrument  of  appro- 
priation. Upon  filing  such  act  of  appropriation, 
and  the  delivery  of  such  copy  or  making  of  such 
publication,  the  Circuit  Court  or  other  Court  of 
record  in  the  county  where  the  land  lies,  or  any 
Judge  thereof  in  vacation,  upon  the  application  of 
either  party,  shall  appoint  by  warrant  three  disinter- 
ested freeholders  of  said  county  to  appraise  the 
damages  which  the  owner  of  the  land  may  sustain 
by  such  appropriation.  Such  appraisers  shall  be 
duly  sworn.  They  shall  consider  the  injury  which 
such  owner  may  sustain  by  reason  of  such  trenches 
and  pipe  lines,  and  shall  forthwith  return  their 
assessment  of  damages  to  the  Clerk  of  such  Court, 
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setting  forth  the  value  of  the  property  taken  or  in- 
jury done  to  the  property,  "which  they  shall  assess 
to  the  owner  or  owners  separately,"  to  be  by  him 
filed  and  recorded.  Thereupon  said  company,  cor- 
poration or  voluntary  association  shall  pay  to  such 
Clerk  the  amount  thus  assessed,  or  tender  the  same 
to  the  party  in  whose  favor  the  damages  are 
awarded  or  assessed.  On  making  payment  or  ten- 
der thereof  in  the  manner  herein  required,  it  shall 
be  lawful  for  such  company,  corporation  or  volun- 
tary association  to  hold  the  interest  in  said  lands 
or  material  so  appropriated  for  the  uses  aforesaid : 
Provided,  first,  That  any  pefson  aggrieved  by  the 
action  or  assessment  of  any  appraisers  appointed 
under  this  act  may  appeal  therefrom  to  the  Circuit 
Court  of  their  county  under  the  same  provisions 
and  subject  to  the  same  restrictions  as  provided  for 
in  cases  of  appeals  from  assessments  under  the 
laws  of  this  State  for  the  appropriation  of  real 
estate  for  the  rights-of-way  of  railroads,  as  provided 
for  by  an  act  of  the  General  Assembly  of  the  State 
of  Indiana,  in  force  May  6,  1853,  and  all  acts 
amendatory  thereof;  and  provided,  further,  that 
nothing  in  this  act  contained  shall  in  any  manner 
abridge  or  impair  the  rights  of  incorporated  towns 
and  cities  by  their  respective  Councils,  Boards  of 
Aldermen  or  Boards  of  Trustees  to  grant  to  such 
corporations  or  companies  the  privilege  to  use  and 
occupy  the  streets  and  alleys  of  such  cities  and 
towns  for  the  purpose  of  laying  mains  for  convey- 
ing  gas  to  their  patrons. 


612  EMINENT    DOMAIN. 

If  there  are  diverse  or  conflicting  claimants  to 
the  money,  or  any  part  of  it,  to  be  paid  as  compen- 
sation for  the  real  estate  taken,  the  Court  may  di- 
rect the  money  to  be  paid  into  said  Court  by  said 
company,  corporation  or  voluntary  association,  until 
it  can  determine  who  is  entitled  to  the  same,  and 
shall  direct  to  whom  the  same  shall  be  paid,  and 
may,  in  its  discretion,  order  a  reference  to  ascertain 
the  facts  on  which  said  determination  and  order  are 
to  be  made. 

The  Court  shall  appoint  some  competent  attor- 
ney to   appear  for  and  protect  the  rights  of  any 
party  in  interest,  who  is  unknown  and  who  has  not 
appeared   in   the    proceedings  by  an   attorney  or 
agent.    The  Court  shall   also  have  power,  at  any 
time,  to  amend  any  defect  or  informality  in  any  of 
the  special  proceedings  authorized   by  this  act  as 
may  be   necessary,   or  to  cause  new  parties  to  be 
added,  and  to  direct  such  further  notice  to  be  given 
to  any  party  in  interest  as  it  deems  proper,  and  also 
to  appoint  other  commissioners  in  the  place  of  any 
who  shall  die,  or  refuse  or  neglect  or  be  unable  to 
serve,   or  who  may  leave   or  be  absent  from  the 
State. 

At  any  time  after  an  attempt  to  acquire  title  by 
appraisement  of  damages  or  otherwise,  if  it  shall  be 
found  that  the  title  thereby  attempted  to  be  ac- 
quired is  defective,  the  company,  corporation  or 
voluntary  association  may  proceed  anew  to  acquire 
or  perfect  the  same  in  the  same  manner  as  if  no 
appraisal  had  been  made :  Provided,  That  the  pro- 
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visions  of  this  act  shall  not  be  construed  to  give  to 
any  person,  corporation  or  association  the  right  to 
enter  upon  lands,  and  dig,  or  prospect  for  natural 
gas,  or  oil,  or  to  take  any  lands  for  the  purpose  of 
digging  or  boring  any  wells,  but  shall  be  construed 
to  give  the  right  to  take  the  right-of-way  for  pipe 
lines  only :  And  provided,  further,  That  no  person 
or  corporation  shall  have  the  right  to  condemn  or 
take  any  lands,  or  lay  their  pipe  lines  within  seventy- 
five  yards  of  any  dwelling  or  barn,  unless  the  owner 
shall  agree  in  writing  that  the  same  may  be  placed 
within  such  distance,  except  when  the  line  of  such 
pipes  shall  be  along  a  public  highway.  (E.  S.  1017, 
1018,  1019,  1020.  Acts  1889,  p.  24.  In  force  Feb. 
20,  1889.) 

WATER- WORKS  COMPANIES. 

Sec.  636.    Proceedings  to  appropriate. 

In  case  any  corporation  governed  by  this  act  is 
unable  to  agree  for  the  purchase  or  lease  of  any 
real  estate,  right-of-way,  easement  and  water  privi- 
leges, and  the  use  of  water  from  any  lake  or  natural 
stream  of  water,  required  for  the  construction  and 
operation  of  such  water  works  and  all  the  ap- 
pendages thereto,  then  it  shall  be  lawful  for  the  said 
company  to  appropriate  and  acquire  the  title  to  the 
same  in  the  manner  and  by  the  special  proceedings 
prescribed  in  this  Act 

Such  company  shall  forthwith  deposit  with  the 
Clerk  of  the  Circuit  Court  or  other  Courts  of  record 
of  the  county  in  which  such  water  works  is  to  be 
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erected,  a  description  of  the  rights  and  interests  to 
be  appropriated ;  and  such  lands,  rights  and  inter- 
ests shall  belong  to  such  company  to  use  for  the 
purposes  specified  by  making  or  tendering  payment 
as  hereinafter  provided.  The  said  company  may,  by 
its  directors,  purchase  or  lease  of  the  owner  any  such 
lands,  right-of-way,  easements  and  water  privileges, 
and  the  use  of  water  from  any  lake  or  natural 
stream  of  water,  as  shall  be  found  necessary  for  the 
building,  maintaining  and  operating  of  such  water 
works;  or  in  case  the  same  is  owned  by  a  person 
insane  or  an  infant,  at  a  price  to  be  agreed  upon  by 
the  regularly  constituted  guardian  of  said  insane 
person  or  infant,  if  the  same  shall  be  approved 
by  the  Court  in  which  the  description  aforesaid 
shall  be  filed ;  and  on  such  agreement  or  approval, 
the  owner  or  guardian,  as  the  case  may  be,  shall 
convey  the  premises  or  rights  so  purchased  or 
leased  in  fee-simple  or  otherwise  as  the  parties  may 
agree,  to  such  water-works  company,  and  the  deed 
or  contract  when  made  shall  be  deemed  valid  in 
law.  If  the  said  company  shall  not  agree  with  the 
owner  or  owners  of  such  lands,  rights  and  ease- 
ments (or  with  his  guardian  if  the  owner  be 
incapable  of  contracting)  touching  the  damages 
sustained  by  appropriation,  such  company  shall  de- 
liver to  such  owner  or  guardian,  if  within  the 
county,  a  copy  of  such  instrument  of  appropriation. 
If  the  owner  (or  his  guardian,  in  case  such  owner  is 
incapable  of  contracting)  be  unknown  or  do  not  re- 
side within  the  county,  such  company  shall  cause  to 
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be  published  in  some  newspaper  of  general  circula- 
tion in  the  county,  for  the  term  of  three  weeks,  an 
advertisement  reciting  the  substance  of  such  instru- 
ment of  appropriation.  Upon  filing  such  act  of 
appropriation  and  delivery  of  such  copy  or  making 
such  publication,  the  Circuit  Court  or  other  Court 
of  record  in  the  county  where  the  land  or  water 
lies,  or  any  Judge  thereof  in  vacation,  upon  the  ap- 
plication of  either  party,  shall  appoint  by  warrant, 
three  disinterested  freeholders  of  such  county,  to 
appraise  the  damages  which  the  owners  of  the 
lands,  water  rights,  easements,  lakes,  and  natural 
streams  of  water,  may  sustain  by  such  appropria- 
tion. Such  appraisers  shall  be  duly  sworn.  They 
shall  consider  the  injury  which  such  owner  may  sus- 
tain by  reason  of  such  appropriation,  and  shall 
forthwith  return  their  assessment  of  damages  to 
the  Clerk  of  such  Court,  setting  forth  the  value  of 
the  property  taken  or  injury  done  to  the  property 
(which  they  shall  assess  to  the  owner  or  owners 
separately),  to  be  by  him  filed  and  recorded,  and 
thereupon  such  company  shall  tender  or  cause  to 
be  tendered  the  amount  thus  assessed  to  the  party, 
his  agents  or  heirs,  in  whose  favor  such  damages 
are  awarded,  or  shall  pay  the  same  in  trust  to  the 
said  Clerk;  and  on  making  such  payment  or  tender 
thereof,  it  shall  be  lawful  for  such  company  to  hold 
the  interests  in  such  lands  and  waters  so  appropri- 
ated. The  cost  of  such  award  shall  be  paid  by  such 
company,  and  on  notice  by  any  party  interested  in 
i5aid  proceedings,  the  Court  may  order  payment 
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thereof  and  enforce  such  payment  by  execution. 
The  award  of  said  appraisers  may  be  reviewed  by 
the  Circuit  Court  or  other  Court  in  which  such  pro- 
ceedings may  be  had,  on  written  exceptions  filed  by 
either  party  in  the  Clerk's  office,  within  ten  days 
after  the  filing  of  such  award,  and  the  court  shall 
make  such  order  therein  as  right  and  justice  may 
require,  by  ordering  a  new  appraisement  on  good 
cause  shown :  Provided,  That  notwithstanding  such 
appeal,  such  company  may  take  possession  of  the 
property  therein  described  for  the  purpose  for 
which  it  was  condemned,  and  the  subsequent  pro- 
ceedings on  the  appeal  shall  only  affect  the  amount 
of  compensation  to  be  allowed.  If,  prior  to  the  as- 
sessment, the  said  company  shall  tender  to  such 
owner  (or  his  guardian,  if  he  be  unable  to  contract), 
an  amount  equal  to  or  greater  than  the  award  after- 
ward made,  exclusive  of  costs,  the  costs  of  arbitra- 
tion shall  be  paid  equally,  by  such  company  and 
such  owner  or  guardian. 

If  there  are  adverse  or  conflicting  claimants  to  the 
money,  or  any  part  of  it,  to  be  paid  as  compensation 
for  the  property  taken,  the  Court  may  direct  the 
money  to  be  paid  into  said  Court  by  said  company, 
until  it  can  determine  who  is  entitled  to  the  same 
and  shall  direct  to  whom  the  same  shall  be  paid ;  and 
may  at  its  discretion,  order  a  reference  to  ascertain 
the  facts  on  which  said  determination  and  order  are 
to  be  made. 

The  Court  shall  appoint  some  competent  attorney 
to  appear  for  and  protect  the  rights  of  any  party  in 
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interest  who  is  unknown,  or  whose  residence  is  un- 
known, and  who  has  not  appeared  in  the  proceed- 
ings by  an  attorney  or  agent.  The  Court  shall  also 
have  power,  at  any  time,  to  amend  any  defect  or  in- 
formality in  any  of  the  special  proceedings  authorized 
by  this  Act  as  may  be  necessary,  or  to  cause  new 
parties  to  be  added,  and  to  direct  such  further  notice 
to  be  given  to  any  party  in  interest,  as  it  deems 
proper ;  and  also  to  appoint  other  appraisers  in  the 
place  of  any  who  shall  die,  or  refuse,  or  neglect,  or 
are  unable  to  serve,  or  who  may  leave,  or  be  absent 
from  the  State. 

At  any  time  after  an  attempt  to  acquire  title  or 
right  by  appraisal  of  damages  or  otherwise,  if  it  shall 
be  found  that  the  title  thereby  attempted  to  be  ac- 
quired is  defective,  the  company  may  proceed  anew, 
to  acquire  or  perfect  the  same  in  the  same  manner  as « 
if  no  appraisal  had  been  made.  At  any  stage  of 
such  new  proceedings,  the  Court  may  authorize  the 
corporation,  if  in  possession,  to  continue  in  posses- 
sion, and,  if  not  in  possession,  to  take  possession  of, 
and  any  such  real  estate,  water,  right-of-way  and 
easements  during  the  pendency  and  until  the  final 
conclusion  of  such  new  proceedings ;  and  may  stay 
all  actions  and  proceedings  against  the  company  or 
any  officer,  agent  or  workman  of  such  company,  on 
account  thereof,  on  such  company  paying  into  Court 
a  sufficient  sum  (as  the  Court  may  direct)  to  pay 
the  compensation  therefor  when  finally  ascertained ; 
and  in  every  such  case  the  party  interested  in  such 
property  may  conduct  the  proceedings  to  a  conclu- 
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sion,  if  the  company  delay  or  omit  to  prosecute  the 
same.  (E.  S.  1131,  1132,  1133,  1134,  1135.  Acts 
1889,  p.  197.     In  force  March  6,  1889.) 

SCHOOL  CORPORATIONS. 

Sec.  637.    Appropriation  for  school-house  site. 

Whenever,  in  the  opinion  of  Trustees  of  School 
Corporations  or  of  the  Township  Trustee  of  any 
township  in  this  State,  it  shall  be  considered  neces- 
sary to  purchase  any  real  estate  on  which  to  build  a 
school-house,  or  for  any  other  purpose  connected 
therewith,  such  Township  Trustee  or  School  Trus- 
tees, or  a  majority  of  them,  may  file  a  petition  in  the 
Circuit  Court  of  said  county,  asking  for  the  appoint- 
ment of  appraisers  to  appraise  and  assess  the  value 
of  said  real  estate.  (R.  S.  4517.  In  force  April  16, 
'1881.) 

For  construction,  see  114  Ind.  214  (16  N.  E.  R.  170). 
Sec.  638.    Appraisement  and  payment. 

Upon  said  petition  being  filed  (the  owner  or 
owners  of  said  real  estate  having  had  ten  days* 
notice  of  the  pendency  thereof),  the  Court  shall  ap- 
point three  freeholders,  resident  in  said  school  cor- 
poration or  said  township  where  said  real  estate  is 
situate,  to  appraise  and  assess  the  value  thereof. 

Said  appraisers,  before  making  said  assessi^ent 
and  appraisement,  shall  take  an  oath  before  the  Clerk 
of  said  Court  to  make  a  fair,  true,  and  honest  ap- 
praisement of  said  real  estate;  and  shall  then  proceed 
to  examine  said  real  estate,  hear  such  evidence  as 
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they  may  consider  necessary,  and  maKe  report  of 
their  appraisement  within  five  days  after  their  ap- 
pointment. Upon  said  report  being  filed,  the  owner 
or  owners  of  said  real  estate  may  except  to  the  same 
for- any  cause,  and  a  trial  thereon  may  be  had  in  said 
Court  When  the  value  of  said  real  estate  is  finally 
determined  in  said  Court,  the  Township  Trustees  or 
School  Trustees  may  pay  to  the  Clerk  of  said  Court, 
for  the  use  of  the  ownpr  of  said  real  estate,  the 
amount  so  determined,  and,  upon  payment  thereof, 
the  title  to  said*real  estate  shall  vest  in  said  school 
corporation  for  said  purposes.  (R.  S.  4518, 4519.  In 
force  April  16,  1.88 1.) 

ASSESSMENT  OF  DAMAGES. 

Sec.  639.   Writ  of  ad  quod  damnum. 

The  writ  heretofore  known  as  the  writ  of  ad  quod 
damnum  shall  hereafter  be  known  as  the  writ  of 
assessment  of  damages.  (R.  S.  881.  In  force  May 
6, 1853. 

See  Bouvier's  Law  Diet.;  7  Blk.  520;   12  Ind.  657. 

Sec.  640.   Machinery  propelled  by  water. 

Any  person  or  persons  desirous  of  erecting  on  his 
or  their  own  land  a  flouring  mill  or  other  machinery 
to  be  propelled  by  water,  and  who  do  not  own  the 
lands  below  the  proposed  site  for  such  mill  or  ma- 
chinery, may  make  a  raceway  through  such  lands  be- 
low, so  that  the  water  may  flow  from  such  proposed 
mill  or  machinery  into  the  river  or  creek  below, 
upon  the  person  or  persons  desiring  to  make  such 
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raceway,  paying  to  the  person  or  persons  entitled 
thereto  the  equitable  value  of  the  land  taken  for  the 
purposes  of  such  raceway,  and  such  other  damages 
as  the  same  may  occasion  to  said  owner  or  owners, 
and  also  pay  to  the  person  or  persons  entitled  thereto 
the  damages  which  such  raceway  may  occasion  to 
the  owner  or  owners  of  other  land  below  the  said 
proposed  mill  or  machinery;  which  damages  shall 
be  assessed  as  in  other  cases. 

A  writ  of  assessment  of  damages  may  be  had  by 
application  to  the  Circuit  or  other  proper  Court  of 
the  county  where  the  damages  to  be  assessed  may 
be  occasioned,  under  the  regulations  and  in  the  cases 
following: 

First  By  any  person  owning  the  land  on  one 
side  of  a  water-course  upon  which  he  desires  to 
erect  a  mill  or  other  machinery  to  be  propelled  by 
water,  to  authorize  him  to  take  and  assess  the  value 
of  a  portion  of  land  on  the  opposite  bank,  not  ex- 
ceeding one  acre,  belonging  to  another  person, 
whereon  to  abut  a  dam  to  be  erected  across  the 
water-course. 

Second.  To  take  and  assess  the  value  of  such 
portion  of  the  land,  in  a  like  case,  upon  which  a 
mill-dam  has  been  abutted  with  the  consent  of  the 
owner. 

Third.  To  assess  the  probable  amount  of  dam- 
ages to  the  lands,  creek,  or  spring  of  another,  or  the 
improvements  thereon,  by  the  overflow  of  water  or 
otherwise,  which  may  be  occasioned  by  any  mill- 
dam  already  erected  or  proposed  to  be  erected. 
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Fourth.  To  assess  the  damages  which  may  be  oc- 
casioned to  any  person  by  the  waters  of  any  river, 
creek,  or  spring  becoming  stagnant  by  means  of 
any  mill-dam  already  erected  or  proposed  to  be 
erected. 

Fifth.  To  authorize  the  removal  of  obstructions 
in  the  race  and  water-course  below  any  mill,  and 
assess  the  damages  to  be  occasioned  thereby,  if 
any. 

Sixth.  To  determine  the  height  to  which  any  per- 
son, about  to  build  or  having  built,  a  dam,  may 
raise  the  same  at  any  time,  without  causing  back- 
water to  flow  upon  any  other  mill  works  situated 
above,  on  the  same  water-course. 

Seventh.  To  authorize  any  person,  oeing  the 
owner  of  a  dam  across  any  water-course,  or  having 
a  right  to  build  such  dam,  for  the  purpose  of  pro- 
pelling a  mill  or  other  machinery  by  water,  upon  his 
own  land  situated  below  the  dam,  where  there  is  in- 
termediate land  of  another  person,  to  make  a  race, 
excavation,  or  embankment  through  such  inter-^ 
mediate  land. 

Eighth.  To  authorize  any  person  to  divert  water 
at  his  own  dam,  or  upon  his  own  land,  from  the  bed 
of  any  water-course  in  which  any  other  person  has 
an  interest,  for  the  purpose  of  using  the  water  in 
propelling  machinery  upon  the  land  of  the  person 
diverting  it. 

Ninth.  To  authorize  any  person  injured  in  any 
manner  by  a  mill-water  dam  already  built  to  have 
the    damages    assessed    or    the    dam    declared  a 
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nuisance,  as  the  case  may  require.     (R.  S.  882,  883. 
In  force  Sept.  19,  1881.) 

The  writ  will  not  be  granted  where  the  eflfect  would  be  to  flow 
water  back  upon,  or  divert  it  from,  any  mill  already  erected  or  in 
process  of  erection,  26  Ind.  51;  48  Ind.  139;  see  67  Ind.  236; 
and  the  overflowing  of  a  spring  should  be  considered,  3  A.  K.  M. 
(Ky.)  328 ;  7  B.  Mon.  (Ky.)  449 ;  see  Sec.  646.  The  writ  will  be 
granted  where  a  mill  has  been  erected  prior  to  an  assessment, 
16  Ind.  106;  and  the  owner  of  the  mill  is  entitled  to  have, 
through  his  writ,  permanent  evidence  of  the  height  to  which  he 
may  maintain  his  dam,  Id.  The  statute  is  merely  cumulative,  and 
does  not  deprive  the  party  injured  of  his  action  at  common  law, 
26  Ind.  382 ;  see  19  Ind.  10  (81  Am.  Dec.  370);  20  Ind.  9;  5  Blk. 
201 ;  22  Ind.  104;  unless  the  assessment  has  been  confirmed  by 
the  court  and  paid,  22  Ind.  104;  see  27  Ind.  534;^  5  Blk.  113.  In 
such  cases  the  land-owner  cannot  controvert  the  rights  of  the 
party  appropriating  the  property,  76  Ind.  452.  The  erection  or 
maintenance  of  a  mill-dam  may  become  a  nuisance  and  be  abated, 
4  Ind.  515  ;  5  Blk.  37.  The  writ  may  be  maintained  when  the  real 
estate  taken  is  a  street,  48  Ind.  178. 

Sec.  641.    Application— Writ— Notice. 

The  plaintifif  shall  particularly  describe  the  locality 
of  his  mill  and  dam,  also,  the  lands  upon  which  he 
desires  the  damages  to  be  assessed,  the  object  con- 
templated as  the  case  may  require,  and  the  full 
name  and  residence  of  any  person  legally  interested, 
or  in  whose  favor  damages  may  be  assessed,  and 
make  them  defendants. 

Upon  the  application  being  made,  the  Court  may 
order  the  Clerk  to  issue  a  writ,  reciting  the  material 
part  of  the  application,  and  directing  the  Sheriff  to 
impanel  a  jury,  to  meet  upon  the  land  described  in 
the  application,  on  a  day  to  be  fixed  by  the  Sheriff^ 
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who  shall  give  to  the  plaintiff  and  defendant  ten 
days'  notice,  if  they  reside  within  the  State ;  if  not, 
then  to  their  agent  or  attorney,  if  any  reside  in  the 
county;  if  not,  then  notice  may  be  given  by  publi- 
cation, as  in  case  of  non-residents.  (R.  S.  884, 886. 
In  force  May  6,  1853.) 

The  petition,  writ  and  inquest  should  name  all  the  owners  of 
the  land  above  or  below  the  site  of  the  dam  who  may  be  injured 
by  the  flow,  7  Blk.  520;  see  70  Ind.  161.  Notice  is*  essential,  7 
Ind.  543 ;  17  Ind.  58.  Where  the  stream  is  the  dividing  line  be- 
tween two  counties  the  application  should  be  made  in  tHe  county 
wherein  the  lands  proposed  for  the  abutment  are,  4  Bibb  (Ky.) 
464. 

Sec.  642.    Jury— Oath— Oharge— Assessment. 

The  jury  shall  consist  of  disinterested  freeholders, 
not  less  than  six  nor  more  than  twelve,  the  number 
to  be  fixed  by  the  Court ;  but  no  person  owning 
land  adjoining  that  upon  which  the  damages  are  to 
be  assessed  or  upon  which  the  mill  may  be  situated 
shall  serve  as  juror. 

When  the  jury  are  impaneled  and  sworn,  having 
met  at  the  place  designated,  they  shall  be  charged 
by  the  Sheriff  as  to  each  duty  required  of  them,  and 
they  shall,  to  the  best  of  their  skill  and  judgment 
and  according  to  the  exigency  of  the  case,  when  re- 
quired— 

First  View  and  assess  at  its  true  value  the  land 
proposed  for  an  abutment,  and  set  off  the  same,  not 
exceeding  one  acre,  by  metes  and  bounds. 

Second.  Examine  the  lands  above  and  below  the 
dam,  the  property  of  the  defendants  described  in  the 
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writ,  and  report  whether  the  lands,  mansion-house, 
gardens,  or  any  improvements  or  appurtenances 
thereto  belonging  will  be  overflowed  or*  otherwise 
injured,  and  assess  the  amount  of  damages,  if  any. 

Third.  They  shall  inquire  whether  the  navigation 
of  the  stream  will  he  obstructed,  and  the  health  of 
the  neighborhood  annoyed  or  injured;  and,  if  so,  by 
what  means  the  obstructions,  annoyance,  and  injury 
can  be  prevented. 

Fourth.  Whether  such  proposed  mill  or  machin- 
ery will  be  of  public  utility. 

Fifth.  Assess  the  damages  which  may  be  occa- 
sioned by  constructing  a  race,  excavation,  or  embank- 
ment through  the  interimmediate  lands  of  another. 

Sixth.  Assess  the  damages  which  may  be  occa- 
sioned by  diverting  the  water  from  the  bed  of  a 
water-course. 

Seventh.  Assess  any  other  damages  that  may  be 
sustained  by  any  defendant.  (R.  S.  885,  887.  In 
force  May  6,  1853.) 

The  jury  must  be  freeholders,  39  Ind.  397 ;  see  13  Ind.  90  (74 
Am.  Dec.  246).  The  requirement  that  the  sheriff  shall  charge  the 
jury  is  merely  directory,  loo  Ind.  409;  misconduct  of  jury,  16 
Ind.  363.  Benefits  are  not  to  be  considered,  41  Ind.  479;  see 
Sec.  654;  5  Blk.  384,  544;  7  Blk.  209.  They  are  not  required  to 
look  beyond  probable  damages,  17  Ind.  61.  The  question  of 
location  is  examinable,  13  Ind.  94.  The  inquest  must  state 
whether,  in  the  opinion  of  the  jury,  the  health  of  the  neighbor- 
hood will  be  affected,  4  Blk.  159  ;  4  B.  Mon.  (Ky.)  409. 

Sec.  643.    Procedure. 

Either  party  may  challenge  jurors,  and  compel  the 
attendance  of  witnesses  to  testify  as  to  any  matters 
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to  be  determined  by  the  jury,  in  like  manner  as  in 
the  trial  of  civil  actions. 

Either  party  may  attend,  and  point  out  to  the  jury 
the  place  where  the  mill  and  dam  are  to  be  situated, 
the  high-water  and  low-water  marks,  and  the  local 
extent  of  the  supposed  injury  to  the  land. 

The  jury  shall,  in  all  cases,  inspect  the  localities 
described  in  the  writ. 

If,  from  any  cause,  the  inquest  cannot  be  held  on 
the  day  fixed,  the  Sheriff  may  adjourn  to  or  fix  any 
subsequent  day  previous  to  the  return  day ;  and  the 
inquest  may  be  adjourned  from  day  to  day  or  to  a 
future  day  previous  to  the  return  day,  when  neces- 
sary. 

The  inquest  shall  be  signed  by  the  jurors,  and 
forthwith  returned  by  the  Sheriff  to  the  office  of  the 
Clerk  of  the  Court. 

The  Sheriff  shall  show  in  his  return  the  service 
of  the  notice  required  ;  and  no  person  shall  be  bound 
by  the  proceedings,  unless  named  in  the  writ  and 
notified.  (R.  S.  890,  891,  892,  893,  894,  895.  In 
force  May  6,  1853.) 

Sec.  644.    Employment  of  Surveyor— Infantd. 

When  any  of  the  parties  to  be  affected  by  the  ap- 
plication are  infants,  they  shall  appear  by  a  guardian 
appointed  by  the  Court. 

The  Sheriff  shall,  when  the  court  so  directs,  em- 
ploy the  County  Surveyor,  or  some  other  competent 
surveyor,  to  assist  the  jury  in  determining  any  height, 
distance,  or  quantity  of  land,  or  any  other  fact  neces- 
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sary  to  be  determined  by  the  jury.     (R.  S.  888,  889 
In  force  May  6,  1853.) 

Sec.  645.   Procedure  upon  return  of  inquest. 

Any  defendant  may  appear  and  traverse  any  ma- 
terial fact  therein  stated  in  the  inquest,  or  he  may 
plead  or  show  any  valid  matter  in  bar  of  the  right  of 
the  plaintiff  to  have  the  benefit  of  such  writ;  and 
issues  of  law  and  of  fact  may  be  made  up  and  tried, 
and  the  Court  may  adjudge  costs  therein,  and  pro- 
ceedings had  as  in  other  actions. 

The  Court  may  render  judgment  and  issue  execu- 
tion for  any  amount  of  damages  assessed  by  the  jury 
against  any  such  person  owning  or  wishing  to  build 
any  mill  or  mill-dam  in  favor  of  the  party  entitled 
to  damages,  if  desired  by  the  party  thus  entitled. 
(R.  S.  896,  897.     In  force  May  6,  1853.) 

Jury  trial  is  demandable,  9  Ind.  558 ;  12  Ind.  400 ;  16  Ind.  105. 
The  party  appropriating  must  tender  the  amount  of  damages 
assessed  before  entry,  12  Ind.  374,  See,  generally,  i  BIk.  492; 
8  Blk.  308;  12  Ind.  657;  48  Ind.  138 ;  121  Ind.  312  (23  N.  E.  R. 
149). 

Sec.  646.   Appropriation  denied,  when. 

If  it  shall  appear  on  the  inquest  or  other  evidence 
that  any  mill,  curtilage  or  garden  of  any  person  will 
be,  or  has  been  overflowed  or  injured,  or  the  health 
of  the  neighborhood  annoyed,  the  Court  shall  not 
give  leave  to  build  the  mill-dam;  but  if  .none  of 
those  injuries  have  accrued,  nor  will  likely  accrue, 
the  Court  may  allow  the  application,  if  otherwise 
proper. 
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In  case  of  an  application  by  any  person,  after 
having  erected  his  mill-dam,  no  damages  shall  be 
allowed,  and  the  application  shall  be  dismissed,  un- 
less the  case  be  such  that  leave  would  have  been 
givei)  to  build  a  mill,  if  the  application  had  been 
filed  before  the  erection  of  the  mill-dam. 

Water  shall  not  be  diverted  from  the  bed  of  any 
water-course,  by  the  auhority  of  this  Act,  to  the  in- 
jury of  any  mill  or  machinery  already  erected  or  in 
the  process  of  erection.  (R.  S.  898,  899,  900.  In 
force  May  6,  1853.) 

Sec.  647.    Pajnnent  of  damages. 

The  plaintiff  shall  not  be  invested  with  any  rights 
under  these  proceedings  until  he  pays  or  tenders 
the  damages  assessed;  which  must  be  done  within 
one  year  after  the  assessment  is  confirmed,  and  not 
afterward.  On  payment  being  made,  he  shall  be 
seized  in  fee-simple  of  the  land  appropriated  for 
abutting  a  dam,  or  for  a  race,  excavation  or  embank- 
ment If  he  fails  to  complete  the  mill  and  dam,  or 
race,  excavation,  or  embankment,  within  three  years 
after  the  inquest  is  confirmed,  or  to  put  the  same  in 
repair  fit  for  use  within  two  years  after  being  de- 
stroyed or  injured,  such  land  shall  revert  to  its 
original  owner,  his  heirs  or  assigns.  If  at  the  time 
of  destruction  or  injury  the  owner  be  under  legal 
disabilities,  he  may  repair  the  premises  within  two 
years  after  the  disability  is  removed. 

Any  assessment  of  damages  confirmed  by  the 
Court,  and  paid  within  a  year  after  confirmation, 
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shall   bar  a  recovery   for  the   same  in  any  other 
action.     (R.  S.  901,  902.     In  force  May  6,  1853.) 

The  damages  must  be  paid  within  a  year,  5  Blk.  37;  12  Ind. 
374.  Such  payment  bars  any  other  action,  76  Ind.  452 ;  22  Ind. 
105.  An  attorney  cannot  bind  his  client  by  receipt  of  damages, 
98  Ind.  305.  ' 

Sec.  648.    Repairs. 

When  the  water,  backed  up  by  the  mill-dam,  is 
about  to  break  the  banks  of  the  stream,  so  as  to  turn 
the  water  thereof  out  of  its  ordinary  channel,  where- 
by such  mill  or  machinery  will  be  injured,  the  owner 
or  occupier  thereof,  if  he  do  not  own  such  banks  or 
the  lands  lying  contiguous,  may,  if  necessary,  enter 
thereon,  and  erect  and  keep  in  repair  such  embank- 
ments and  other  works  as  shall  be  requisite  to  pre- 
vent such  injury,  committing  no  unnecessary  waste 
or  damage ;  but  the  owner  of  the  bank  may  recover 
the  actual  damages  sustained.  (R.  S.  903.  In  force 
May  6,  1853.) 

Sec.  649.    Im'uries  to  mill  property. 

If  any  person  shall  injure,  destroy,  or  remove  any 
such  embankment  or  other  works,  the  owner  or 
occupier  of  the. mill  or  machinery  may  recover  of 
such  person  all  damages  which  he  may  sustain  by 
reason  of  such  injury,  destruction  or  removal.  (R. 
S.  904.     In  force  May  6,  1853.) 

Sec.  650.    Who  may  have  the  writ— Procedure. 

When  any  person,  corporation,  or  company  design 
to  construct  a  canal,  or  railroad,  or  turnpike,  graded, 
macadamized,  or  plank  road,  or  bridge,  or  establish 
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a  ferry,  as  a  work  of  public  utility,  although  for 
private  profit,  being  authorized  by  law  to  take  real 
property  therefor,  such  person,  corporation,  or  com- 
pany may  have  a  writ  of  assessment  of  damages. 

Such  person,  corporation,  or  company  may  file 
an  application  for  a  writ  in  the  Circuit  Court,  or,  in 
vacation,  in  the  office  of  the  Clerk  thereof,  setting 
forth  the  precise  description  of  the  real  estate  desired 
to  be  taken,  the  names  of  the  persons  interested 
therein,  making  them  defendants,  and  the  purposes  to 
which  the  same  is  to  be  converted,  and  refer  to  the 
law  which  authorizes  the  taking  of  the  property. 
The  Clerk  shall  thereupon  issue  to  the  Sheriff  a  writ 
of  assessment  of  damages,  reciting  therein  the  ma- 
terial part  of  the  application,  and  direct  the  Sheriff 
to  assess  the  damages  by  a  jury. 

The  Court,  upon  the  application,  or  the  Clerk  in 
vacation,  shall  determine  the  number  of  jurors  at 
not  less  than  six  nor  more  than  twelve,  who  shall  be 
disinterested  freeholders,  not  owning  land  within 
one  mile  of  any  part  of  the  public  way  for  which  the 
land  is  taken. 

The  Sheriff,  shall  prodfeed  to  hold  the  inquest;  and 
his  proceedings  thereon,  and  the  rights  of  the  parties 
and  the  persons  interested,  and  the  duty  of  the  jurors, 
and  their  proceedings,  shall  be  in  all  respects  accord- 
ing to  the  provisions  of  this  article,  as  far  as  the  same 
are  applicable. 

Any  person  having  an  interest  in  any  land  which 
has  been  or  may  be  taken  for  any  such  public  work 
may  have  the  benefit  of  this  writ  upon  his  own  ap- 


630  EMINENT    DOMAIN. 

plication,  made  as  above  provided,  upon  which  like 
proceedings  shall  be  had  as  in  case  of  applications 
made  by  the  corporation  company,  or  person  prose- 
cuting the  work.  (R.  S.  905,  906,  907, 908, 909.  In 
force  May  6,  1853.) 

Either  the  land-owner  or  the  party  seeking  to  appropriate  may 
have  the  writ,  70  Ind.  161 ;  9  Ind.  123.  The  contractor  of  a  free 
gravel  road  has  the  right  to  it,  121  Ind.  312  (23  N.  E.  R.  149). 
Sec.  618  provides  for  the  appropriation  of  lands  by  railroads. 
The  proceedings  there  provided  for  are  perhaps  in  more  common 
use,  but  this  statute  is  not  in  conflict  with  the  other,  and  the  two 
acts  may  be  construed  in  pari  materia^  5  Ind.  413;  and  where 
there  is  a  conflict  this  statute  prevails,  59  Ind.  206.  The  applica* 
tion  must  be  in  writing,  and  constitutes  a  complaint,  to  which  ob- 
jection may  be  made  as  in  ordinary  adversary  proceedings,  70 
Ind.  161  ;  22  Ind.  459  ;  it  must  contain  a  precise  description  of 
the  real  estate  desired  to  be  taken,  9  Ind.  123;  54  Ind.  121 ;  109 
Ind.  490  (9  N.  E.  R.  474);  109  Ind.  172  (9  N.  E.  R.  727).  See 
Sec.  618. 

Sec.  661.  Union  railroad  company— Appropriation  by. 

Any  such  union  railway  company  may  erect,  con- 
struct, rebuild,  and  replace,  in  connection  with  its 
tracks,    union   depots,   car  sheds,   and    such  other 
structures  and  appliances  as  the  company  may  deem 
necessary  to  facilitate  the  transaction  of  its  business, 
and  the  business  of  its  proprietary  companies,  and  of 
other  railroad  companies  whose  tracks  may  connect 
therewith,  and  which  may  acquire  from  such  union 
railway  company  the  right  to  use  said  union  tracks 
and   their  appliances.      And   such  union  company 
shall  also  have  power  to  locate,  construct,  rebuild, 
keep  up,  change  and  repair  such  union  railroad  and 
its  tracks,  side-tracks,  switches,  depots,  sheds  and 
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Other  structures  and  appliances,  and  to  take  convey- 
ances and  releases  in  fee-simple,  or  otherwise,  of 
rights-of-way  and  of  such  real  estate  as  it  may  deem 
necessary  for  the  purposes  aforesaid,  and  may  con- 
demn in  fee-simple,  or  otherwise,  so  much  real  estate 
and  such  rights-of-way  as  it  may  deem  necessary  for 
the  purposes  aforesaid,  or  any  of  them ;  also,  to  con- 
struct, own,  maintain  and  operate  union  passenger 
stations,  local  freight  stations,  transfer  .and  connect- 
ing tracts,    between   the  property  of   such    union 

company  and  property  and  tracks  of  other  railroad 
companies. 

The  condemnations  authorized  in  the  last  section 
may  be  made  and  had  according  to  the  provisions  of 
the  charter  of  any  or  either  of  said  proprietary  com- 
panies, or  under  and  according  to  the  general  railroad 
law  of  this  State  in  force  at  the  time  providing  for 
the  condemnation  of  real  estate  for  railroad  purposes, 
or  according  to  the  provisions  of  article  thirty  of 
chapter  two  of  the,  Revised  Statutes  of  1881,  provid- 
ing for  the  writ  of  assessment  of  damages.  (E.  S. 
1059,  1060.  Acts  1885,  p.  31.  In  force  March  2, 
1885.) 

See  E.  S.,  §§  1053-1072. 

Sec.  652.    Oorporation  for  lighting  purposes— Appro- 
priation by. 

Any  corporation  engaged  in  the  business  of  light- 
ing cities  or  towns,  or  the  public  or  private  places 
of  their  inhabitants,  with  the  electric  light,  or  other 
form  of  light,  under  the  provisions  of  this  act,  shall 
have  the  right  to  acquire  such  real  estate  and  rights 
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of  way  as  may  be  necessary  for  its  business  under 
the  writ  of  assessment  of  damages  as  fully  as  if  the 
act  in  relation  to  said  writ  were  incorporated  in  this 
act  and  made  part  of  the  same :  Provided,  That  in 
the  assessment  of  damages,  consideration  shall  be 
had  for  damages  occasioned  by  the  proximity  of 
such  poles,  wires,  masts,  posts,  or  skeleton  towers 
to  real  estate  or  improvements  thereon,  as  well  as 
to  damages  arising  from  the  appropriation  of  real 
estate  for  the  purposes  in  this  act  set  forth.  (E.  S. 
798.    Acts  1883,  p.  85.     In  force  March  3,  1883.) 

The  statute  (E.  S.,  §§  794-799)  of  which  this  is  a  part  has 
been  declared  constitutional,  121  Ind.  206  (23  N.  E.  R.  72). 

Sec.  653.   Bridge  companies— Appropriation  by. 

Any  corporation  under  the  provisions  of  this  Act 
shall  be  capable  of  purchasing,  holding,  using,  and 
conveying  any  property  or  estate,  real  or  personal, 
that  may  be  deemed  necessary  for  the  -erection  of 
any  bridge,  causeway,  toll-house,  and  all  other  ap- 
propriate purposes,  and  to  take  real  property  there- 
for. Such  corporation  may  have  the  benefit  of  the 
writ  of  assessment  of  damages. 

Such  corporation  may  file  an  application  for  such 
writ  of  assessment  of  damages  in  the  Circuit  Court, 
or,  in  vacation,  in  the  office  of  the  Clerk  thereof, 
setting  forth  the  precise  description  of  the  real 
estate  desired  to  be  taken,  the  names  of  the  persons 
interested  therein,  making  them  defendants,  and  the 
purposes  to  which  the  same  is  to  be  converted,  and 
refer  to  the  law  which  authorizes  the  taking  of  the 
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property.  The  Clerk  shall  thereupon  issue  to  the 
Sheriff  a  writ  of  assessment  of  damages,  reciting 
therein  the  material  part  of  the  application,  and 
directing  the  Sheriff  to  assess  the  damages  by  a 
jury. 

The  Court,  upon  the  application  (or  the  Clerk,  in 
vacation),  shall  issue  a  venire  to  summon  a  jury,  to 
consist  of  not  less  than  six  nor  more  than  twelve, 
who  shall  be  disinterested  freeholders,  not  owning 
land  within  one  mile  of  any  part  of  the  bridge  or 
causeway  for  which  the  land  is  taken. 

The  Sheriff  shall  proceed  to  hold  the  inquest; 
and  his  proceedings  thereon,  and  the  rights  of  the 
parties  and  the  persons  interested,  and  the  duty 
of  the  jurors  and  their  proceedings,  shall  be,  in  all 
respects,  governed  according  to  the  provisions  of 
sections  88 1  to  912,  so  far  as  the  same  are  ap- 
plicable. (R.  S.  3541,  3542,  3543,  3544:  In  force 
Aiig.  6,  1859.) 

Identically  the  same  provisions  are  made  for  companies  or- 
ganized for  building  bridges  across  streams  bounding  the  State, 

R.  s.,  §§  3557-3560. 

Sec.  654.    Measure  of  damages. 

In  estimating  any  damages  under  this  Article,  no 
deduction  shall  be  made  for  any  benefit  that  may 
be  supposed  to  result  to  the  owner  from  the  con- 
templated  work.      (R.  S.  910.      In  force  May  6, 

1553.) 

Future  benefits  are  not  to  be  considered,  5  Ind.  413 ;  10  Ind. 
120,  560;  41  Ind.  479. 
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Sec.  656.    Oaths— Administration  of. 

The  Sheriff  shall  administer  the  proper  oaths  to 
the  jurors,  surveyor  and  witnesses  in  all  cases  con- 
templated by  this  Article.  (R.  S.  91 1.  In  force  May 
6,  1853.) 

Sec.  656.    Costs. 

Costs  shall  be  awarded  in  all  these  cases,  as  in 
civil  actions.     (R.  S.  912.     In  force  May  6,  1853.) 


CHAPTER  XXII. 

EJECTMENT  AND  QUIETING  TITLE. 

Sec.  657.    Parties  plaintiff— Who  may  be. 

Any  person  having  the  right  to  recover  the  pos- 
session of  real  estate,  or  to  quiet  title  thereto  in  <he 
name  of  any  other  person  or  persons,  shall  have  a 
right  to  recover  possession  or  quiet  title  in  his  own 
name ;  and  no  action  shall  be  defeated  or  reversed 
where  it  might  have  been  successfully  maintained 
by  the  plaintiff,  in  the  name  of  another,  to  inure  to 
his  benefit:  Provided,  That  the  provisions  of  this 
Act  shall  not  apply  to  nor  affect  pending  actions. 
(R.  S.  1073.     In  force  Sept.  19,  1881.)    • 

The  grantee  of  a  deed  executed  by  one  out  of  possession,  of 
land  held  adversely,  may,  since  the  enactment  of  this  statute, 
maintain  suit  for  possession  in  his  own  name,  see  Sec.  611.  Part- 
ners cannot  eject  each  other,  iioN.  Y.  12  (17  N.  E.  R.  665);  nor 
can  tenants  in  common,  unless  one  denies  the  rights  of  others,  ^^ 
Ind.  501 ;  see  i  Wash.  Real  Prop.  658-666.  A  tenant  who  is 
wrongfully  evicted  by  his  cotenant  may  sue  for  possession  of  his 
portion,  102  Ind.  48  (i  N.  E.  R.  195);  46  Ind.  303.  As  tp  who 
may  maintain  an  action  of  ejectment,  see  Thornton  &  Ballards' 
Prac.  Code,  §  1050,  note  i. 

Sec.  658.    Disclaimer  by  defendant— Oosts. 

If  in  such  cases  the  defendant  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or 
suffer  judgment  to  be  taken  against  him  without 
answer,  the  defendant  shall  recover  costs.  (R.  S. 
1072.     In  force  May  6,  1853.) 

(635) 
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Under  this  statute,  a  disclaimer  does  "not  bar  the  action,  nor  de- 
feat the  right  to  recover  damage,  nor  preclude  the  plaintiff  from 
having  a  judgment  for  possession,  ii8  Ind.  i  (20  N.  E.  R.  523). 
A  disclaimer  by  a  defendant,  and  a  showing  that  the  land  is  in  the 
possession  of  one  not  a  party  to  the  action,  entitles  him  to  judg- 
ment for  costs,  57  Ind.  166;  9  Ind.  255  ;  24  N.  E.  R.  219 ;  see  76 
Ind.  115  ;  Story's  Eq.  PL,  §  838  {a),  A  defendant  may  disclaim 
as  to  any  portion  or  all  of  the  land  in  dispute,  but  if  he  joins  in  a 
general  denial  is  liable  for  costs,  86  Ind.  231. 

I^ec.  659.   Interest  in  land  and  right  of  possession. 

Any  person  having  a  valid  subsisting  interest  in 
real  property,  and  a  right  to  the  possession  thereof 
may  recover  the  same  by  action  to  be  brought  against 
the  tenant  in  possession ;  if  there  is  no  such  tenant, 
then  against  the  person  claiming  the  title  or  some 
interest  therein.     (R.  S.  1050.     In  force  May  6, 1853.) 

Plaintiff  must  recover  on  the  strength  of  his  own  title,  107,  Ind. 
283  (6  N.  E.  R.'825);  72  Ind.  511 ;  in  Ind.  223 (12  N.  E.  R.  387) ; 
loi  Ind.  276;  74  Ind.  516;  76  Ind.  568 ;  even  though  the  defend- 
ant has  no  title,  97  Ind.  464.  Title  in  another  is  not  sufficient, 
115  111.  540  (4N.  E.  253);  but  the  fact  that  a  third  person  holds 
a  mortgage  on  the  real  estate  does  not  prevent  a  recovery  of  pos- 
session, 29  Ind.  60.  Title  may  rest  upon  a  decree  obtained  by 
plaintiff  quieting  title,  97  Ind.  448.  The  plaintiff  must  be  able  to 
trace  title  back  to  the  government,  or  to  a  grantor  in  possession, 
74  Ind.  516;  loi  Ind.  366;  98  Ind.  32 ;  except  where  both  parties 
claim  through  the  same  grantor,  114  111.  271  (12  N.  E.  R.  59).  A 
plaintiff  may  recover  on  his  previous  possession  as  against  one  who 
has  dispossessed  him,  18  Ohio  323.  The  right  of  possession  must 
exist  at  the  time  suit  is  commenced,  see  Complaint,  Sec.  662. 

Sec.  660.    Agent  or  tenant— Landlord   bound,   when 
and  how. 

Whenever  it  appears  that  the  defendant  is  only  a 

tenant,  the  landlord  may  be  substituted,  reasonable 

notice  thereof  being  given. 


EJECTMENT  AND  QUIETING  TITLE.  637 

In  an  action  against  a  tenant,  the  judgment  shall 
be  conclusive  evidence  against  the  landlord  who  has 
received  notice  as  hereinbefore  provided. 

When  the  defendant  is  a  non-resident,  service  for 
the  property  may  be  had  upon  his  agent  residing  in 
the  State  with  the  like  effect  as  though  made  upon 
the  principal,  or  service  may  be  had  by  publication, 
as  in  other  cases.  (R.  S.  1051, 1052,  1053.  In  force 
May  6,  1853.) 

Sec.  661.    Demand  or  notice  to  quit. 

"The  action  of  ejectment  is  an  action  of  trespass,  and  the  de- 
fendant is  always  regarded  by  the  plaintiff  as  a  trespasser.  Hence, 
when  an  individual  is  in  possession  of  land  with  the  permission  or 
acquiescence  of  the  owner,  a  suit  cannot  be  sustained  against  him 
for  the  possession  without  a  notice  to  quit,  or  until  there  be  a  de- 
mand of  possession  and  a  refusal,  of  until  he  be  guilty  of  some 
other  act  which  will  make  him  a  wrong-doer.  And  this  rule 
applies,  whether  the  defendant  be  in  possession  under  a  contract 
of  sale  or  as  a  tenant,"  5  Blkf.  300 ;  5  Atl.  Rep.  373 ;  2  Johns. 
75;  3  Starkie  on  Ev.,  p.  1612;  13  East  210;  7  Blkf .  143;  2  Blkf. 
261 ;  15  B.  Mon.  (Ky.)  73  ;  7  J.  J.  Marsh  319  (23  Am.  Dec.  407) ; 
Tillinghast's  Adams  on  Ejectments,  pp.  103, 104;  12  B.  Mon.  (Ky.) 
477;  I  Blkf.  142;  I7lnd.  510;  5  Blkf.  570,  Where  the  land  is 
not  occuqied  with  the  consent  of  the  owner,  and  there  is  no  pri- 
ority between  him  and  the  occupant,  ejectment  may  be  main- 
tained  without  either  notice  to  quit  or  demand  for  possession,  1 19 
111.  22  (8  N.  E.  R.  810) ;  115  111.  461  (5  N.  E.  R,  530) ;  106  Ind. 
87  (S  N.  E.  R.  726) ;  6  Blkf.  527  ;  96  Ind.  549;  i  Blkf.  22 ;  99  Ind. 
435  ;  45  Ind.  281 ;  34  Ind.  510;  5  Ind.  238  ;  7  Blkf.  169.  See  For- 
feiture by  disclaimer,  Sec.  420,  and  Estoppel,  Sec.  421. 

Sec.  662.    Complaint. 

The  plaintiff  in  his  complaint  shall  state  that 
he  is  entitled  to  the  possession  of  the  premises, 
particularly  describing  them,  the  interest  he  claims 
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therein,  and  that  the  defendant  unlawfully  keeps  him 
out  of  possession.     (R.  S.  1054.     In  force  May  6, 

1853.) 

The  complainant  must  show  that  the  plaintiff  was  entitled  to 
the  possession  of  the  land  at  the  time  he  commenced  his  suit,  108 
Ind.  297  (9  N.  E.  R.  360);  91  Ind.  330 ;  ^^  Ind.  501  ;  83  111.  1 12  ;  6 
Ind.  334;  50  Ind.  346 ;  32  Cal.  339 ;  87  Ind.  143 ;  and  without  such 
averment  the  complaint  is  bad  even  after  verdict,  103  Ind.  358  (3 
N.  E.  R.  112).  The  plaintiff  need  not  plead  the  deed  which  gives 
him  title,  19  Ind.  322  ;  and  ownership  may  be  shown  by  pleading 
facts  without  averring  it  directly,  85  Ind.  454.  Plaintiff  cannot 
plead  a  legal  and  recover  possession  upon  an  equitable  title,  53 
Ind.  52;  32  Ind.  319.  The  complaint  will  be  held  sufficient  if  it 
contains  in  substance  what  is  required  by  statute,  37  Ind.  463.  It 
must  aver  that  the  possession  is  unlawful  or  without  right,  50 
Ind.  346 ;  94  Ind.  457.  The  omission  of  the  word  "unlawful"  does 
not  make  the  complaint  bad  if  it  contains  words  equivalent,  74 
Ind.  576.  A  demand  need  not  be  averred  unless  the  complaint 
discloses  the  relation  of  landlord  and  tenant,  99  Ind.  435.  See 
Demand,  Sec.  661.  The  complaint  must  describe  the  land  with 
reasonable  certainty,  35  Ind.  74;  JJ  Ind.  417;  74  Ind.  164;  95 
Ind.  399;  54  Ind.  231 ;  40  Ind.  139;  33  Ind.  246;  92  Ind.  120,  381; 
120  Ind.  352  (22  N.  E.  R.  319).  The  description  must  be  suffi- 
cient to  enable  the  sheriff  to  put  the  plaintiff  in  possession,  98 
Ind.  39 ;  596. 

Sec.  663.   Answer. 

The  answer  of  the  defendant  may  contain  a  denial 
of  each  material  statement  or  allegation  in  the  com- 
plaint; under  which  denial  the  defendant  shall  be 
permitted  to  give  in  evidence  every  defense  to  the 
action  that  he  may  have,  either  legal  or  equitable. 
(R.  S.  1055.     In  force  Aug.  17,  1855.) 

"Under  this  statutory  denial,  any  facts  which  show  that,  accord- 
ing to  the  principles  of  equity  as  applied  by  courts  of  chancery, 
the  plaintiff  ought  not  to  recover  possession  of  the  land  in  con- 
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troversy,  may  be  given  in  evidence  to  defeat  a  recovery,"  io8 
Ind.  92  (8  N.  E.  R.  722);  70  Ind.  9 ;  60  Ind.  478;  52  Ind.  535  ;  20 
Ind.  174;  14  Ind.  344;  and  the  defendant  may  show  an  equity 
which  does  not  amount  to  title  for  the  purpose  of  showing  that  his 
possession  was  lawful  at  the  time  the  suit  was  commenced,  and 
that  he  should  have  notice  to  quit  or  demand  for  possession,  2 
Blkf.  261 ;  or  that  the  title  is  in  a  third  person,  81  Ind.  579.  An 
answer  disclaiming  and  denying  possession  as  to  part  of  the  land, 
and  averring  that  the  plaintiff  has  no  title  as  to  the  remainder  pre- 
sents no  issue,  76  Ind.  115.  A  defendant  may  plead  specially, 
and  it  is  error  to  overrule  a  demurrer  to  a  bad  answer,  75  Ind. 
352 ;  45  Ind.  589;  but  it  has  been  held  to  be  no  error  to  sustain  a 
demurrer  to  a  good  answer,  57  Ind.  288.  The  fact  that  one  de- 
fense is  inconsistent  with  another  is  no  ground  for  its  exclusion  by 
the  court,  22  Cal.  671 ;  43  Cal.  264 ;  30  Cal.  200  ;  (>j  N.  Y.  237-240 ; 
9  How.  Pr.  48 ;  33  Ind.  486,  489  ;  Pomeroy's  Rem.,  etc.,  §  722  ; 
Works  Pr.  vol.  i,  §  591  ;  Boone  on  Code  PL,  §  78;  Thornton  & 
Ballards*  Prac.  Code,  §  1054.  In  a  recent  case  in  Indiana,  in 
which  the  facts  are  not  clearly  stated  and  the  legal  principles  are 
more  confused  than  elucidated,  the  court  sqeips  to  hold  that  in- 
consistent defenses  will  not  be  permitted  in  actions  of  ejectment, 
24  N.  E.  R.  121  ;  but  at  another  time,  in  this  same  case  and  upon 
the  same  facts,  the  same  court  reached  just  the  opposite  conclu- 
sion, 17  N.  E.  R.  625. 

Sec.  664.    Proof. 

Where  the  defendant  makes  defense,  it  shall  not 
be  necessary  to  prove  him  in  possession  of  the  prem- 
ises. The  plaintiff  must  recover  on  the  strength  of 
his  own  title.     (R.  S.  1056,  1057.    ^^  ^^^e  May  6, 

1853.) 

If  the  defendant  makes  a  defense  of  any  kind  it  is  not  neces- 
sary to  prove  that  he  is  in  possession,  92  Ind.  122 ;  80  Ind.  54 ;  97 
Ind.  519.  By  pleading  a  general  denial  the  defendant  ad- 
mits that  he  is  in  possession,  120  Ind.  58  (21  N.  E.  R.  744). 
If  the  plaintiff  plead  a  legal  title  he  cannot  recover  on 
an  equitable  title,  84  Ind.  589;  and  he  must  recover  upon  the 
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strength  of  his  own  title  and  not  upon  the  weakness  of  adver- 
sary, 82  Ind.  519.  See  Interest  in  Land  and  Right  to  Posses- 
sion, Sec.  659. 

Sec.  665.    Cotenants— Ouster. 

In  an  action  by  a  tenant  in  common  or  joint  ten- 
ant of  real  property  against  his  co-tenant,  the  plain- 
tiff must  show,  in  addition  to  his  evidence  of  right, 
that  defendant  either  denied  plaintiff's  right  or  did 
some  act  amounting  to  such  denial.  *  (R.  S.  1063.  In 
force  May  6,  1853.) 

Ordinarily  the  possession  of  one  cotenant  is  the  possession  of 
all,  and  there  can  be  no  right  of  action  between  them  for  posses- 
sion, unless  one  so  far  denies  the  rights  of  the  other  as  to  amount 
to  an  ouster,  jy  Ind.  501 ;  27  Ind.  52  (89  Am.  Dec.  493);  18  R 
Mon.  239;  48  Ind.  368 ;  27  Ind.  78;  3  Ind.  360.  An  ouster  occurs 
when  one  cotenant  withholds  possession  from  the  other  without 
right,  140  Mass.  31  (2  N.  E.  R.  687)  making  a  claim  of  absolute 
ownership,  119  111.  170  (8  N.  E.  R.  797,  note\  As  to  what  consti- 
tutes an  ouster,  see  28  Cal,  484;  46  Cal.  535 ;  56  Cal.  209;  38  Mo. 
561  ;  4  How.  (U.  S.)  289 ;  16  W.  Va.  I  ;  17  W.  Va.  908 ;  9  Wheat. 
124 ;  25  Me.  434;  4  N.  Y.  61 ;  47  Conn.  414;  20  Ark.  547 ;  9  Gray 
276;  30  Pa.  St.  507  ;  Freeman  on  Cotenancy  and  Par.,  §§  221,  244. 
Possession  as  cotenants  for  twenty  years  bars  either  from  assert- 
ing title  to  the  whole,  27  Ind.  264 ;  and  in  order  to  make  an  ad- 
verse holding  between  them  there  must  be  an  actual  ouster,  76 
Ind.  24;  54  Ind.  219;  and  it  is  not  sufficient  to  merely  show  a 
possession  of  the  premises  and  an  appropriation  of  the  rents, 
117  111.  92  (7  N.  E.  R.  583,  note).  When  one  tenant  in  possession 
claims  the  whole  by  a  deed  purporting  to  convey  the  whole,  he 
will  be  deemed  to  have  ousted  the  other,  35  Ind.  474;  104  Ind. 
223  (4  N.  E,  R.  17);  or  if  he  claims  all  of  the  land  and  refuses 
any  part  of  the  rents  to  the  other,  8  B.  Mon.  186.  In  such  cases, 
one  cotenant  may  sue  the  other  for  possession,  46  Ind.  303  ;  8 
Dana  (Ky.)  163.  One  joint  tenant  may  sue  a  third  party  for  pos- 
session of  his  interest,  3  Blkf.  84 ;  6  B.  Mon.  457  ;  9  Dana(Ky.)  41. 
It  has  been  held  that,  in  a  suit  between  tenants  in  common  to 
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quiet  title,  neither  can  dispute  their  common  source  of  title  while 
in  possession  under  it,  23  N.  E.  R.  256. 

Sec.  666.    Use  and  Occupation—Damages. 

The  plaintiff  cannot  recover  for  the  use  and  occu- 
pation of  the  premises  for  more  than  six  years  next 
before  the  commencement  of  the  action;  but  may 
recover,  in  the  same  action,  for  use  and  occupation 
up  to  the  time  of  its  termination.  (R.  S.  1058.  In 
force  Sept.  19,  1881.) 

If  the  interest  of  the  plaintiff  expire  before  the 
time  in  which  he  could  be  put  in  possession,  he  shall 
obtain  a  judgment  for  damages  only. 

When  the  plaintiff,  in  an  action  of  this  nature,  is 
entitled  to  damages  for  withholding  or  using  or  in- 
juring his  property,  the  defendant  may  set  off 
the  value  of  any  permanent  improvements  made 
thereon  to  the  extent  of  such  damages,  unless  he 
prefers  to  avail  himself  of  the  law  for  the  benefit  of 
occupying  claimants. 

In  case  of  wanton  aggression  on  the  part  of  a  de- 
fendant, the  jury  may  award  exemplary  damages. 
(R.  S.  1059,  1061,  1062.     In  force  May  6,  1853.) 

The  common-law  rule  that  only  nominal  damages  can  be  re- 
covered in  actions  for  possession  does  not  prevail  in  this  State, 
82  Ind.  16;  80  Ind.  55  ;  and  rents  and  profits  may  be  recovered  in 
actions  of  ejectment,  6  Bush(Ky.)  123  ;  up  to  the  date  of  the  trial, 
92  Ind.  368 ;  82  Ind.  16.  An  action  under  Rev.  Stat.,  §§  1050, 
1058,  1059,  sounds  in  tort,  80  Ind.  497.  Proof  of  actual  pecuniary 
damages  is  not  necessary  to  entitle  the  plaintiff  to  nominal  damage, 
76  Ind.  116.  Mesne  profits  are  what  the  owner  might  have  made 
with  reasonable  diligence  after  deducting  all  necessary  repairs  and 
taxes,  loi  N.  Y.  13  (3  N.  E.  R.  769). 
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Bee.  667.    Several  parties— Relief. 

Where  there  are  two  or  more  plaintiffs  or  defend- 
ants, any  one  or  more  of  the  plaintiffs  may  recover 
against  one  or  more  of  the  defendants  the  premises 
or  any  part  thereof,  or  interest  therein,  or  damages 
according  to  the  right  of  the  parties ;  but  the  recover)- 
shall  not  be  for  a  greater  interest  than  that  claimed. 
(R.  S.  1060.     In  force  May  6,  1853.) 

Where  the  complaint  in  ejectment  is  for  possession  of  several 
tracts  of  land  there  may  be  a  recovery  for  the  defendant  as  to 
some  and  for  the  plaintiff  as  to  other  tracts,  i  Blkf.  127;  any 
undivided  portion  of  an  entire  tract  of  land  may  be  recovered  in 
ejectment,  97  Ind.  505 ;  7  Blkf.  442.  The  complaint  must  show  a 
good  cause  of  action  in  all  of  the  plaintiffs,  58  Ind.  352.  The  judg- 
ment may  be  reversed  as  to  one  plaintiff  or  defendant  and 
affirmed  as  to  others,  60  Ind.  503  ;  58  Ind.  349 ;  54  Ind.  599. 
The  finding  may  be  for  a  recovery  of  an  undivided  interest,  97 
Ind.  505. 

Sec.  668.    Survey  of  premises. 

The  Court,  on  motion,  and  after  notice  to  the  op- 
posite part>^  may,  for  cause  shown,  grant  an  order 
allowing  the  party  applying  therefor  to  enter  upon 
the  property  in  controversy,  and  make  survey  and 
admeasurement  thereof  for  the  purposes  of  the 
action. 

The  order  must  describe  the  property,  and  a  copy 
thereof  must  be  served  upon  the  owner  or  person 
having  the  occupancy  and  control  of  the  land.  (R. 
S.  1068,  1069.     In  force  May  6,  1853.) 
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QJJIETING  TITLE. 

Sec.  679.    Who  may  maintain  action  to  quiet  title. 

An  action  may  be  brought  by  any  person  either  in 
or  out  of  possession,  or  by  one  having  an  interest  in 
remainder  or  reversion,  against  another  who  claims 
title  to  or  interest  in  real  property  adverse  to  him, 
although  the  defendant  may  not  be  in  possession 
thereof,  for  the  purpose  of  determining  and  quieting 
the  question  of  title.     (R.  S.  1070.) 

The  object  of  the  action  to  quiet  title  is  to  put  litigation  at 
rest,  97  Ind.  448 ;  98  Ind.  474.  An  equitable  title  is  sufficient  to 
sustain  the  action,  99  Ind.  175 ;  and  as  to  when  a  bill  in  equity 
could  be  maintained  to  quiet  title  independent  of  any  statute,  see 
14  N.  E.  R.  31,  note.  Where  the  plaintiff *s  title  has  been  procured 
from  him  by  fraud  he  may  sue  to  quiet  title,  23  N.  E.  R.  709. 
Clouds  which  courts  of  equity  will  remove  are  instruments  or 
records,  and  not  mere  verbal  claims,  121  111.  452(13  N.  E.  R.  156); 
'but  a  threatened  levy  of  an  execution  though  void  is  a  cloud,  98 
Ind.  3  (49  Am.  Rep.  731);  or  an  instrument  recorded  which  was 
not  entitled  to  be  of  record,  106  Ind.  123  (6  N.  E.  R.  5).  See 
Thornton  &  Ballards*  Prac.  Code,  §  1070. 

Sec.  670.    Complaint  to  quiet  title. 

The  complaint  must  show  that  the  defendant's  claim  is 
adverse  and  a  cloud  upon  the  plaintiff's  title,  104  Ind.  592  (4 
N.  E.  R.  300);  106  Ind.  147  (5  N.  E.  R.  400);  in  Ind.  504  (13 
N.  E.  R.  39);  but  it  is  sufficient  if  this  be  shown  without 
setting  out  the  defendant's  claim  of  title,  no  Ind.  519  (10 
N.  E.  R.  634);  107  Ind.  I  (8  N.  E.  R.  25);  50  Ind.  381 ;  97  Ind. 
503;  71  Ind.  245;  60  Ind.  383;  44  Ind.  37;  61  Ind.  484;  and 
the  plaintiff  may  set  out  the  defendant's  claim  of  title  and 
then  show  that  it  is  wholly  unfounded,  loi  Ind.  376 ;  53  Ind.  208; 
ns  Ind.  413  (17  N.  E.  R.  609).  The  plaintiff  need  not  dis- 
close the  precise  nature  of  his  title  further  than  to  show  whether 
it  be  legal  or  equitable,  106  Ind.  296(6  N.  E.  R.  629;  55  Am. 
Rep.  742);  71  Ind.'  245.     Facts  specially  pleaded  in  reference  to 
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title  control  all  general  averments,  107  Ind.  410  (8  N.  E.  R.  266); 
102  Ind.  354  ;  97  Ind.  458.  The  plaintiff  must  show  that  he  has 
all  of  the  title.  Any  interest  which  the  defendant  actually  has 
cannot  be  cut  off  by  this  action,  1 12  Ind.  154  (13  N.  E.  R.  273 ;  2 
Am.  St.  Rep.  174).  If  the  complaint  shows  that  the  defendant 
has  any  interest,  it  is  bad,  99  Ind.  459.  A  complaint  averring  title 
in  the  plaintiff  and  none  in  the  defendant,  and  that  the  defendant 
claims  title  without  right,  is  an  action  to  quiet  title,  though  the 
plaintiff  may  also  also  aver  that  he  has  been  damaged  by  the  false 
statements  of  the  defendant,  121  Ind.  249  (23  N.  E.  R.  8I). 

Sec.  671.    Practice  in  ejectment  governs. 

The  rules  above  prescribed  (Sec.  657  to  Sec  670) 
shall,  in  such  cases,  be  observed  as  far  as  they  are 
applicable ;  and  in  partition  cases,  ^^ihen  the  title  to 
real  estate  is  bona  fide  in  question,  upon  the  plead- 
ings and  evidence  between  the  parties.  (R.  S.  107 1. 
In  force  Sept.  19,  1881.) 

The  rules  governing  in  the  trial  of  actions  for  possession  of 
land  should  govern  in  the  trial  of  actions  to  quiet  title,  23  Ind. 
474;  71  Ind.  339;  97  Ind.  506.  A  disclaimer  by  a  defendant  does 
not  prevent  him  from  being  liable  for  costs  made,  9  Ind..255.  See 
Sec.  658. 

Sec.  672.    Answer— Trial— Judgment. 

All  defenses  may  be  given  under  the  general  denial,  the  same 
as  in  ejectment,  55  Ind.  23;  117  Ind.  372  (20  N.  E.  R.  268). 
Where  fraud  is  simply  an  incident  to  the  question  of  title,  the  six 
years*  statute  of  limitations  is  no  bar,  23  N.  E.  R.  709.  The  open 
and  close  will  be  given  to  the  defendant  when  he  files  a  special 
answer  admitting  the  particular  title  which  the  plaintiff  claims 
and  setting  up  a  superior  one,  62  Ind.  331.  Actions  to  quiet 
title  are  usually  triable  by  a  jury,  but  if  the  real  purpose  of  the 
action  be  to  enforce  specific  performance  or  a  trust  it  is  triable  by 
the  court,  106  Ind.  580  (5  N.  E.  R.  727).  A  lien  on  the  land  is  no 
bar  to  quieting  title,  117  Ind.  212  (20  N.  E.  R.  124);  and  where 
one  is  brought  into  court  to  answer  a  complaint  to  quiet  title  and 
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he  fails  to  assert  his  real  claim  or  interest,  he  is  precluded  by  the 
judgment,  92  Ind.  289.  A  decree  in  an  action  to  quiet  title  con- 
cludes all  parties  as  to  all  title,  and  as  to  existing  right  of  posses- 
sion, 97  Ind.  448;  71  Ind.  336;  113  Ind.  308  (15  N.  E.  R.  452  ;  3 
Am.  St.  Rep.  650);  98  Ind.  474;  24  N.  E.  R.  885  ;  and  bars  even 
an  easement,  113  Ind.  581  (15  N.  E.  R.  446);  or  liens  not  pro- 
tected in  the  decree,  joi  Ind.  330.  When  the  right  of  possession 
has  been  barred  by  the  statute  of  limitations,  title  cannot  be 
quieted,  74  Ind.  518. 

NEW  TRIAL  OF  RIGHT. 


Sec.  673.   Application— Bond— Notice. 

The  Court  rendering  the  judgment,  on  applica- 
tion made  within  one  year  thereafter  by  the  party 
against  whom  judgment  is  rendered,  his  heirs, 
assigns,  or  representatives,  and  on  the  appHcant 
giving  an  undertaking,  with  surety  to  be  approved 
by  the  Court  or  Clerk,  that  he  will  pay  all  costs  and 
damages  which  shall  be  recovered  against  him  in 
the  action,  shall  vacate  the  judgment  and  grant  a 
new  trial.  The  Court  shall  grant  but  one  new  trial 
under  the  provisions  of  this  section. 

If  the  application  for  a*  new  trial  is  made  after  the 
close  of  the  term  at  which  the  judgment  is  ren- 
dered, the  party  obtaining  a  new  trial  shall  give  the 
opposite  party  ten  days'  notice  thereof  before  the 
term  next  succeeding  the  granting  of  the  applica- 
tion.    (R.  S.  1064,  1065.     In  force  Sept.  19,  1881.) 

The  statute  requiring  the  court  to  grant  a  new  trial  when  a 
party  complies  with  its  provisions  is  mandatory,  114  Ind.  220  (16 
N.  E.  R.  598).  The  new  trial  must  be  granted  or  refused  within  one 
year  from  the  judgment.     Filing  the  motion  is  not  sufficient,  44 
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Ind.  481 ;  overruling  30  Ind.  444;  35  Ind.  53.  A  party  by  ap- 
pearing and  going  to  trial  without  objection  waives  defects  in 
motion  and  order  granting  new  trial  of  right,  51  Ind.  547. 

Sec.  674.     Character  of  the  action  in  which  a  ne^w 
trial  of  right  will  be  granted. 

The  power  of  the  court  does  not  depend  on  the  form,  but  on 
the  nature  of  the  action.  It  is  enough  if  it  in  some  way  actually 
tries  the  title  to  land,  99  Ind.  282  ;  60  Ind.  560  ;  21  Ind.  168 ;  19 
98  ;  15  Ind.  94-  One  party  cannot  abridge  the  right  by  the  form 
of  the  issues,  31  Ind.  11.  It  may  be  granted  from  a  judgment  on 
a  cross-complaint  in  a  partition  suit,  99  Ind.  282  ;  or  on  a  cross- 
complaint  in  a  suit  to  set  aside  a  fraudulent  conveyance,  99  Ind. 
276 ;  or  on  a  complaint  for  partition  and  to  quiet  title,  89  Ind. 
186;  106  Ind.  359  (6  N.  E.  R.  913);  or  on  a  complaint  or  cross- 
complaint  to  revest  one  with  a  title  which  was  divested  by 
fraud,  116  Ind.  27  (18  N.  E.  R.  389).  The  nature  of  the  suit 
depends  upon  the  affirmative  pleadings  and  the  judgment, 
and  not  upon  the  judgment  alone,  89  Ind.  23.  A  new  trial 
will  not  be  granted  in  an  action  to  simply  set  aside  a  fraudu- 
lent conveyance,  94  Ind.  354;  56  Ind.  30;  120  Ind.  387  (22  N.  E. 
R.  256);  nor  to  enforce  a  lien,  105  Ind.  420  (5  N.  E.  R.  17);  nor 
for  simple  partition,  83  Ind.  47 ;  106  Ind.  75  (5  N.  E.  R.  741) ; 
49  Ind.  384;  nor  to  settle  a  survey,  118  Ind.  520(21  N.  E.  R. 
292);  nor  in  an  action  of  tort  for  removal  of  a  building,  114 
Ind.  152  (16  N.  E.  R.  400);  nor  in  a  proceeding  to  sell  land  to 
pay  debts,  24  N.  E.  R.  232 ;  nor  for  specific  performance,  37 
Ind.  519;  10  Ind.  256;  nor  in  a  foreclosure  upon  a  cross-com- 
plaint to  cancel  the  mortgage  and  quiet  title  as  to  it,  ill  Ind. 
408  (12  N.  E.  R.  719);  nor  in  a  simple  foreclosure,  55  Ind.  21 ;  nor 
in  an  action  to  remove  a  tenant  holding  over,  41  Ind.  463  ;  nor  in 
an  action  for  obstructing  an  easement,  30  Ind.  18.  It  has  been 
held  that  where  the  case  proceeds  to  judgment  on  pleadings 
which  do  not  so  put  the  title  to  real  estate  in  issue  as  to  authorize 
a  new  trial  of  right,  it  will  be  denied,  even  though  other  plead- 
ings  in  the  case  would  entitle  the  party  to  a  new  trial  of  right, 
107  Ind.  280(7  N.  E.  R.  256). 
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Sec.  675.    New  trial— Motion  for— Practice. 

The  motion  for  a  new  trial  of  right  need  not  be  in  writing  when 
made  at  the  term  in  which  judgment  is  rendered,  87  Ind.  388 ;  85 
Ind.  234;  23  Ind.  474;  but  if  the  motion  be  made  after  term  it 
should  be  in  writing,  and  should  show  the  rendition  of  the  judg- 
ment, the  time,  and  that  the  proper  undertaking  has  been  filed, 
105  Ind.  237  (4  N.  E.  R.  458) ;  44  Ind.  481.  Conditions  precedent, 
such  as  payment  of  costs  or  giving  bond,  must  be  shown  to  have 
been  performed,  39  Ind.  511  ;  23  Ind.  474;  40  Ind.  344.  Notice 
before  the  motion  is  heard  is  not  necessary,  117  Ind.  270  (19  N. 
E.  R.  750);  lis  Ind.  484  (18  N.  E.  R.  9).  After  the  motion  is 
granted  notice  must  be  given  and  the  other  party  cannot  be  re- 
quired to  go  to  trial  again  until  the  next  term  after  the  motion  is 
granted,  34  Ind.  311  ;  but  a  failure  to  give  this  notice  does  not 
authorize  the  court  to  set  aside  the  order  granting  the  new  trial, 
113  Ind.  525  (16  N.  E.  R.  513) ;  nor  does  a  defect  in  a  bond  which 
has  been  approved  with  the  knowledge  of  the  other  party,  ii2jnd. 
489  (14  N.  E.  R.  375);  nor  the  fact  that  another  order  has  been 
made  and  set  aside,  1 18  Ind.  227  (20  N.  E.  R.  763) ;  the  right  to  a 
new  trial  of  right  is  not  waived  by  an  appeal  to  the  Supreme 
Court,  103  Ind.  310  (2  N.  E.  R.  760). 

Sec.  676.    Purchasers  pending  new  trial  of  right. 

The  result  of  the  new  trial,  if  application  there- 
for is  made  after  the  close  of  the  ternj  at  which  the 
judgment  is  rendered,  shall  in  no  case  affect  the  in- 
terest of  third  persons,  acquired  in  good  faith,  for  a 
valuable  consideration,  since  the  former  trial. 

But  the  party  who,  on  such  new  trial,  shows  him- 
self entitled  to  the  lands  which  have  thus  passed  to 
the  hands  of  a  purchaser  in  good  faith  may  recover 
the  proper  amount  of  damages  against  the  other 
party,  either  in  the  same  or  in  subsequent  actions. 
(R.  S.  1066,  1067.     In  force  May  6,  1853.) 

Rev.  Stat.,  §  1066,  applies  only  to  a  purchaser  who  pays  full 
value  and  takes  his  title  without  notice,  94  Ind.  381. 
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vuit  Courts  shall  have  concurrent  jurisdiction 
Justices   of  the  Peace   in  actions  of  forcible 
V  and   detainer    and   against  tenants   holding 
.  ^r.    (R.  S.  5225,  5226,     In  force  May  6,  1853.) 

The  object  of  this  action  is  not  to  try  title,  but  to  obtain  pos- 
^>sion,  61  Ind.  31 1.  A  justice  of  the  peace  has  jurisdiction,  43  Ind. 
^-i ;  but  only  where  the  relation  of  landlord  and  tenant  exists,  or 
there  the  possession  has  been  forcibly  taken,  86  Ind.  150.     The 
jiction  may  be  commenced  before  any  justice  in  the  county,  22  N. 
E.  Rep.  786.     Under  Rev.  Stat.,  §  5225,  the  complaint  need  not 
aver  that  the  withholding  is  by  force,  92  Ind.  379.     As  to  suffi- 
ciency of  complaint,  see  97  Ind.  352.     As  to  when  this  action  may 
be  brought  for  refusal  to  pay  rent,  see  88  Ind.  94 ;  85  Ind.  372 ; 
78  Ind.  393 ;  landlord  and  tenant.  Sec.  433. 

Sec.  678.    Process  and  procedure. 

Such  Justice  shall  forthwith  issue  a  summons,  di- 
rected to  a  Constable  of  such  county,  commanding 
him  to  summon  such  tenant  to  appear  before  him 
not  less  than  five  nor  more  than  ten  days  after  the 
issuing  thereof. 
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Such  summons  may  be  served  on  such  tenant,  or, 
if  he  can  not  be  found,  by  delivering  a  copy  thereof 
to  some  person  of  proper  age  and  discretion,  re- 
siding on  the  premises,  or,  if  no  such  person  be 
found,  by  affixing  a  copy  thereof  on  a  conspicuous 
part  of  said  premises. 

Subpoenas  may  be  .  issued  and  served,  the  at- 
tendance of  witnesses  enforced,  continuance  granted, 
pleadings  amended,  juries  impaneled  and  sworn,  at 
the  request  of  either  party,  and  challenges  allowed 
as  in  civil  cases  before  Justices.  (R.  S.  5227,  5228, 
5229.     In  force  May  6,  1853.) 

Sec.  679.    Judgment— Execution. 

If  the  verdict  of  the  jury  or  the  finding  of  the 
Court  be  for  the  plaintiff,  judgment  shall  be  rendered 
thereon,  that  he  have  possession  of  said  premises, 
and  recover  the  damages  assessed  and  his  costs ; 
and,  if  required  by  such  plaintiff  or  agent,  the  Justice 
shall  issue  a  writ,  directed  to  some  constable  of  the 
county,  commanding  him  to  deliver  said  premises  to 
said  plaintiff,  by  removing  the  defendant  and  his 
goods  therefrom,  or  otherwise,  so  that  the  plaintiff 
have  complete  possession  thereof,  and  also  to  levy 
such  damages  and  costs  of  the  goods  of  said  defend- 
ant as  might  be  done  by  virtue  of  a  v^xitoi fieri  facias. 

Such  writ,  as  to  delivery,  shall  be  forthwith  exe- 
cuted, and  in  other  respects  be  governed  by  the  laws 
regulating  writs  oi  fieri  facias  issued  by  a  Justice  in 
civil  cases.  And  other  writs  oi  fieri  facias  may  is- 
sue, if  necessary. 
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If  the  verdict  of  the  jury  or  the  finding  of  the  Court 
be  for  the  defendant,  he  shall  have  judgment  thereon 
for  his  costs.  (R.  S.  5231,  5232, 5233.  In  force  May 
6,  1853.) 

Until  judgment  has  been  rendered,  the  court  cannot  order  the 
sheriff  to  take  possession,  ^j  Ind.*  139. 

Sec.  680.    Appeal. 

An  appeal  shall  lie  to  the  Circuit  Court  by  either 
party,  under  the  same  regulations  and  restrictions 
as  in  other  cases  before  Justices;  and  appeal-bonds 
securing  damages,  if  any,  and  costs,  and  the  prosecu- 
tion of  the  appeal  shall  be  given  by  the  appellant. 

The  proceedings  under  such  appeal  shall  be  as  in 
other  appeals  from  a  Justice  of  the  Peace ;  and  such 
appeal  shall  supersede  proceedings  in  the  Justice's 
Court.  But  if  judgment  before  the  Justice  shall  hav^e 
gone  for  the  plaintiff;  and  the  defendant  appeal  and 
his  appeal  be  dismissed,  the  Clerk  shall  certify  such 
dismissal,  under  his  official  seal,  to  such  Justice,  who 
shall  issue  process  as  if  no  appeal  had  been  taken. 
(R.  S.  5234,  5235.     In  force  May  6,  1853.) 

Sec.  681.    Damages. 

On  the  trial  of  any  cause  under  this  Act,  either 
before  the  Justice  of  the  Peace  or  on  appeal,  the  dam- 
ages for  the  detention  of  the  premises  shall  be  esti- 
mated up  to  the  time  of  each  trial,  while  damages  on 
appeal  by  the  defendant  shall  be  deemed  as  covered 
bv  the  appeal-bond.     (R.  S.  5236.     In  force  May  6, 

1853.) 
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The  plaintiff  can  recover  only  compensatory  damage,  ii3lnd. 
282 /'14  N.  E.  R.  476);  and  this  may  include  rents  which  have 
accrued,  91  Ind.  115.  This  section  authorizes  the  assessment  of 
damages  to  time  of  trial,  though  greater  than  claimed  by  the  plain 
tiff,  54  Ind.  186. 

Sec.  682.    Unlawftd  detention  of  la>nds. 

Any  person  who  shall  make  unlawful  or  forcible 
entry  into  lands,  and  shall  either  peaceably  or  forci- 
bly detain  the  same  against  any  person  having  right 
to  possession  thereof;  or  any  person  having  peace- 
ably obtained  the  possession  of  lands,  who  shall  un- 
lawfully and  forcibly  keep  the  same  against  any  per- 
son having  right  to  possession  thereof, — may  be 
ousted  from  such  premises,  and  the  possession  there- 
of restored  to  the  person  entitled  to  the  same,  and 
damages  for  retention  recovered  on  complaint  by 
him  made,  in  the  same  manner  as  provided  in  the 
case  of  tenants  holding  over.  (R.  S.  5237.  In  force 
May  6,  1853.) 

Under  this  stattite  one  who  has  been  in  the  peaceable  posses- 
sion of  land  without  title  or  right,  and  who  has  been  forcibly  evicted 
therefrom  by  the  owner,  may  be  restored  to  the  possession,  loi 
Ind.  18;  or  he  may  have  damages  including  pay  for  improvements, 
19  Ind.  125;  but  to  sustain  this  action  there  must  be  proof  of  force, 
6  Blkf.  145  ;  4  Blkf.  320 ;   116  Ind.  511  (19  N.  E.  R.  466). 

OCCUPYING    CLAIMANTS. 

Sec.  683.   Remedy  of. 

When  an  occupant  of  land  has  color  of  title  there- 
to, and  in  good  faith  has  made  valuable  improve- 
ments thereon,  and  is  afterward,  in  the  proper  action, 
found  not  to  be  the  rightful  owner  thereof,  no  exe- 
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cution  shall  issue  to  put  the  plaintiff  in  possession  of 
the  property,  after  filing  the  complaint  hereinafter 
mentioned,  until  the  provisions  of  this  Act  are  com- 
plied with. 

The  occupying  claimant  may  recover  the  value 
of  lasting  improvements  made  by  the  party  under 
whom  he  claims,  as  well  as  those  made  by  himself; 
and  any  person  holding  the  premises  as  a  purchaser, 
by  an  agreement  in  writing  from  the  party  having 
color  of  title,  shall  be  entitled  to  this  remedy.  (R.  S. 
1074,  1082.     In  force  May  6,  1853.) 

This  statute  is  equitable  in  its  nature,  and  should  be  so  con- 
strued and  applied,  109  Ind.  547  (9  N.  E.  R.  567) ;  but  it  is  only 
bona  fide  occupants  of  land  that  can  have  pay  for  improvements, 
loi  Ind.  481.  Such  occupants  should  always  be  protected,  Story 
Eq.  1237;  31  Ind.  40;  13  O.  St.  26  (82  Am.  Dec,  438);  but  sub- 
ject always  to  the  superior  rights  of  lien-holders,  86  Ind.  295  ;  loi 
Ind.  267;  106  Ind.  435  (7  N.  E.  R.  381)  ;  99  Ind.  87 ;  120  111.  136 
(II  N.  E.  R.  186). 

Sec.  684.    Oolor  of  title.  • 

The  purchaser  in  good  faith  at  any  judicial  or  tax 
sale,  made  by  the  proper  person  or  officer,  has  color 
of  title  within  the  meaning  of  this  Act,  whether  such 
person  or  officer  had  sufficient  authority  to  sell  or 
not,  unless  the  want  of  authority  was  known  to  the 
purchaser  at  the  time  of  the  sale ;  and  the  rights  of 
the  purchaser  shall  pass  to  his  assignees  or  repre- 
sentatives. 

Any  occupant  of  land  who  can  show  a  connected 
title  in  law  or  equity,  derived  from  the  records  of 
any  public  office,  or  who  holds  the  same  by  purchase 
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or  descent  from  any  person  claiming  title  derived  as 
aforesaid  or  by  deed  duly  recorded,  has  color  of  title 
within  the  meaning  of  this  Act  (R.  S/1080,  1081. 
In  force  May  6,  1853.) 

Sec.  685.    Improvements  by  one  in  possession. 

At  common  law,  one  who  made  improvements  on  the  land  of 
another  was  bound  to  lose  them,  59  Ind.  224 ;  but  where  one,  un- 
der a  parol  contract  of  purchase,  made  improvements  in  good  faith 
he  might  have  relief  in  equity,  when  dispossessed  by  his  vendor, 
5  Ohio  427.  A  husband  is  not  entitled  to  pay  for  improvements 
made  on  his  wife's  land  while  living  upon  it  with  her,  40  Ind.  495. 
Improvements  made  on  land  held  by  devise  to  two,  and  upon  death 
of  eithtfr  to  the  survivor,  by  one  of  the  devisees,  who  afterwards 
dies,  are  not  subject  to  a  mortgage  executed  upon  the  land  by 
him  alone  during  his  life,  22  O.  St.  255  ;  17  O.  St.  166.  Where 
one  tenant  improves  the  common  property  without  the  consent  of 
his  cotenant,  a  court  of  equity  on  partition  will  give  such  tenant 
the  portion  he  has  so  improved,  89  Ind.  385  ;  loi  Ind.  477  (i  N. 
E.  R.  52);  102  N.Y.  I35(6N.  E.R.283;  55  Am.  Rep.  782);  115  111. 
509  (4N.  E.  R.  389);  but  where  the  improvements  affect  .the  whole 
estate,  such  tenant  will  not  be  entitled  to  compensation  unless  the 
improvements  were,  necessary  or  useful,  89  Ind.  385  ;  see  117  Ind. 
532  20  (N.  E.  441).  Permanent  improvements  made  by  one  mem- 
ber of  a  partnership  upon  real  estate  constituting  the  place  of  busi- 
ness of  the  firm,  but  with  the  title  in  him,  will  be  presumed  to  be 
his,  39  O.  St.  429.  The  fact  that  a  tenant  has  the  right  to  remove 
certain  improvements  made  by  him  ddes  not  entitle  him  to  set  off 
their  value  against  a  claim  for  rent,  8  Ohio  403.  In  Ohio  the  stat- 
ute for  relief  of  occupying  claimants  applies  only  in  cases  where 
the  occupant  has  been  evicted  by  a  title  both  paramount  and  ad- 
verse, 35  O.  St.  18.  A  mere  notice  of  an  adverse  claim  will  not 
prevent  the  occupant  from  showing  that  he  has  made  the  improve- 
ments in  good  faith,  11  O.  St.  339.  A  mortgagee  in  possession 
cannot  recover  for  improvements,  but  only  for  repairs,  24  N.  E. 
R.  220. 
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Sec.  686.    Oomplaint— Trial— Assessment. 

The  complaint  must  set  forth  the  grounds  on 
which  the  defendant  seeks  relief,  stating,  among 
other  things,  as  accurately  as  practicable,  the  value 
of  the  improvements  on  the  lands  as  well  as  the 
value  of  the  lands  aside  from  the  improvements. 

All  issues  joined  thereon  shall  be  tried  as  in  other 
cases,  and  the  Court  or  jury  trying  the  cause  shall 
assess — 

First  The  value  of  all  lasting  improvements 
made,  as  aforesaid,  on  the  lands  in  question  previous 
to  the  commencement  of  the  action  for  the  recovery 
of  the  lands. 

Second.  The  damages,  if  any,  which  the  premises 
may  have  sustained  by  waste  or  cultivation  to  the 
time  of  rendering  judgment. 

Third.  The  fair  value  of  the  rents  and  profits 
which  may  have  accrued,  without  the  improvements, 
to  the  time  of  rendering  judgment 

Fourth,  The  value  of  the  estate  which  the  success- 
ful claimant  has  in  the  premises,  without  the  im- 
provements. 

Fifth.  The  taxes,  with  interest,  paid  by  the 
defendant  and  by  those  under  whose  title  he  claims. 
(R.  S.  1075,  1076.     In  force  Sept  19,  1881.) 

As  to  a  set-off  in  such  actions,  see  85  Ind.  233. 
Sec.  687.    Election  by  plaintiff  or  defendant. 

The  plaintiff  in  the  main  action  may  thereupon 
pay  the  appraised  value  of  the  improvements,  and 
the  taxes  paid,  with  interest,  deducting  the  value  oi 
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the  rents  and  profits,  and  the  damages  sustained  as 
assessed  on  the  trial,  and  take  the  property. 

Should  he  fail  to  do  this,  after  a  reasonable  time, 
to  be  fixed  by  the  Court,  the  defendant  may  take 
the  property,  upon  paying  the  appraised  value  of 
the  land,  aside  from  the  improvements. 

If  this  be  not  done  within  a  reasonable  time,  to 
be  fixed  by  the  Court,  the  parties  will  be  held  to  be 
tenants  in  common  of  all  the  lands,  including  the 
improvements,  each  holding  an  interest  propor- 
tionate to  the  value  of  his  property,  as  ascertained 
by  the  appraisement  above  contemplated.  (R,  S. 
1077,  1078,  1079.     In  force  May  6,  1853.) 

A  statute  providing  for  the  transfer  of  land  to  the  occupant  at 
his  option  was  held  unconstitutional  in  Ohio,  3  O.  St.  463. 

Sec.  688.    Defective  sales. 

Whenever  any  land  sold  by  an  executor,  ad- 
ministrator, guardian,  sheriff  or  commissioner  of 
court,  is  afterward  recovered,  in  the  proper  action, 
by  any  person  originally  liable,  or  in  whose  hands 
the  land  would  be  liable  to  pay  the  demand  or  judg- 
ment for  which^  or  for  whose  benefit  the  land  was 
sold,  or  any  one  claiming  under  such  person,  the 
plaintiff  shall  not  be  entitled  after  the  filing  of  the 
complaint  to  a  writ  for  the  possession,  without  hav- 
ing paid  the  amount  justly  due,  as  determined  under 
the  provisions  of  the  following  section,  within  the 
time  therein  stated. 

The  defendants  in  the  main  action,  or  any  of 
them,  may  file  their  complaint,  setting  forth  the  sale 
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and  title  under  it,  and  any  other  matter  contem- 
plated in  this  act.  Proceedings  shall  then  be  had, 
as  aforesaid,  to  determine  the  amount  of  purchase- 
money  paid,  with  interest,  the  value  of  the  lasting 
improvements,  the  damages,  if  any,  which  the 
premises  have  sustained  by  waste  or  cultivation,  the 
value  of  the  rents  and  profits,  and  the  taxes  paid. 
If  any  balance  remain  due  from  the  plaintiff  in  the 
main  action,  the  Court  shall  fix  a  reasonable  time 
within  which  he  shall  pay  the  same,  and  if  it  be  not 
paid  within  that  time,  the  Court  shall  order  the 
lands  to  be  sold  without  relief  from  valuation  or 
appraisement  laws.  In  case  of  sale,  there  shall  be 
paid  the  costs  of  the  proceedings  and  the  amount 
due  the  defendant,  with  interest,  and  the  surplus,  if 
any,  shall  be  paid  to  the  plaintiff.  (R.  S.  1084,  1085. 
In  force  Sept.  19,  1881.) 

This  statute  applies  to  invalid  sajes  by  executors  and  adminis- 
trators, 67  Ind.  164.  The  purchaser  in  good  faith  at  such  sales, 
upon  failure  of  title,  is  to  be  subrogated  to  the  rights  of  the  credi- 
tors for  the  amount  paid  by  him,  93  Ind.  505  ;  92  Ind.  141 ;  but 
he  must  account  for  rents  and  profits,  83  Ind.  366;  and  he  is  not 
entitled  to  pay  for  improvements  made  after  he  is  sued  for  pos- 
session by  the  party  asserting  a  superior  right,  11 1  Ind.  167(12 
N.  E.  R.  149). 

Sec.  689.    Writ  of  possession. 

The  plaintiff  shall  be  entitled  to  an  execution  for 
the  possession  of  his  property,  in  accordance  with 
the  provisions  of  this  act,  but  not  otherwise.  (R.  S. 
1083.    ^^  force  May  6,  1853.) 


CHAPTER  XXIII. 

PARTITION. 

to 

Sec.  690.    Who  may  have  partition. 

Any  person  holding  lands  as  joint-tenant  or  tenant 
in  common,  whether  in  his  own  right  or  as  executor 
or  trustee,  may  compel  partition  thereof  in  the  man- 
ner provided  in  this  Act.  An  administrator  or 
executor  may  also  compel  partition  as  a  tenant  in 
common  or  joint-tenant  may  do,  whenever,  in  the 
discharge  of  his  duties  as  such,  it  shall  be  necessary 
for  him  to  sell  the  estate  of  the  decedent  therein. 
(R.  S.  1186.     In  force  Sept.  19,  1881.) 

The  Supreme  Court  of  Indiana,  construing  the  statute  of  1852, 
which  was  worded  substantially  as  this  one,  held  that  the  word 
**holding"  did  not  mean  actual  occupancy,  but  was  "equivalent  to, 
owning  or  having  title  to  lands,"  17  Ind.  6  (79  Am.  Dec.  448); 
Rev.  Stat.  1852,  p.  329.  Under  prior  statute,  possession  was  held 
not  to  be  necessary,  provided  the  party  is  not  legally  disseized,  2 
Ind.  18;  Rev.  Stat.  1843,  P«  811.  This  probably  should  be  the  con- 
struction of  the  present  statute ;  but,  in  constgaing  section  626  of 
the  Practice  Code,  when  it  contained  the  words  "held  or  possessed;" 
the  court  held  that  a  suit  for  partition  could  only  be  sustained  by 
one  who  had  both  title  and  the  right  to  possession,  62  Ind.  441 ,  448  ; 
Rev.  Stat.  1876,  p.  257;  and  that  remainder-men  could  not  have 
partition  while  a  life-tenant  was  in  possession,  69  Ind.  475  ;  59  Ind. 
39.  The  tendency  of  the  decisions  of  other  courts  has  been  to 
weaken  the  limitations  attending  partition  proceedings  so  as  to  do 
"  full  and  complete  justice  to  the  parties  in  one  action,"  Freeman 
on  Cotenancy  and  Partition,  §  550,  and  authorities  there  cited. 
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The  right  of  partition  extends  to  every  estate  in  real  property  held 
jointly  with  others,  2  O.  St.  207.  One  who  holds  a  dower  incum- 
brance, and  is  also  a  tenant  in  common  of  the  fee,  may  enforce  par- 
tition, II  Ohio  389.  The  owner  of  the  fee  may  have  partition 
against  one  who  holds  a  life  estate  in  the  undivided  one-half,  140 
Mass.  82  (2  N.  E.  R.  291);  but  where  two  railroad  companies  own 
one  railroad  as  tenants  in  common,  neither  can  compel  partition, 
38  O.  St.  614.  'The  owner  of  a  life  estate  in  an  undivided  portion 
of  land  may  have  partition,  84  Ind.  528. 

Sec.  691.   Pleading  and  practice. 

Any  such  tenant  may  apply  to  the  Circuit  Court, 
or  Court  having  probate  jurisdiction  of  the  county  in 
which  the  lands  or  any  part  thereof  may  lie,  by  peti- 
tion, setting  forth  a  description  of  the  premises  and 
the  rights  and  titles  therein  of  the  parties  interested. 
(R.  S.  1 187.     In  force  May  6,  1853.) 

The  proceedings,  practice,  and  pleadings  shall  be 
the  same  as  in  civil  suits,  except  as  otherwise  pro- 
vided in  this  Act.     (R.  S.  1188.    Sept  19,  1881.) 

See  Thornton  and  Ballards*  Prac.  Code,  §§  1187,1188.  The 
conflicting  rights  of  parties  may  be  determined  by  cross-com- 
plaints and  counter-claims,  87  Ind.  124.  Motion  for  a  new  trial 
must  be  made  at  the  term  at  which  the  judgment  is  rendered,  91 
Ind.  JT.  See  New  trial  of  right,  Sec  673.  A  judgment  in  par- 
tition binds  all  seived  with  process,  84  Ind.  71 ;  80  Ind.  190.  Where 
there  is  a  cross-complaint  to  quiet  title  a  jury  may  be  demanded, 
106  Ind.  147  (5  N.  E.  R.  400).  Claims  for  improvements  may  be 
presented  by  a  cross-complaint,  35  Ind.  93  ;  and  a  mortgage  may 
be  foreclosed  on  a  counter-claim,  75  Ind.-  443  ;  or  an  interest  ac- 
quired after  suit  may  be  so  set  up,  63  Ind.  I.  Partition* is  a  civil 
action,  55  Ind.  387;  pending  which  a  receiver  may  be  appointed, 
23  N.  E.  R.  69.  Partition  of  land  situated  in  two  or  more  counties 
may  be  made  in  one  of  them,  12  Ind.  35  ;  and  of  two  tracts  in  one 
suit  if  owned  by  the  same  parties,  i  Ind.  138. 
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Sec.  691a.   PartieB  and  petition. 

All  who  have  an  interest  in  the  real  estate  are  necessary  par- 
ties,  22  Ind.  489.  Lien-holders  are  proper  parties,  73  Ind.  489, 
and  will  be  bound  by  the  decree,  35  Ind.  64.  In  a  suit  between 
heirs,  creditors  of  the  ancestor  are  not  necessary  parties,  29  Ind. 
524.  Parties  not  named  in  the  petition  may  be  admitted  to  set 
up  their  claim  by  a  cross-complaint,  81  Ind.  217.  The  petition  must' 
show  that  the  plaintiff  is  seized  of  some  definite  share  of  the  undi- 
vided lands,  84  Ind.  308 ;  and  the  interests  of  the  other  parties, 
when  ascertainable,  should  be  set  out,  5  Blkf.  353.  General  aver^ 
ments  that  the  petitioner  and  others  own  the  real  estate  in  fee  in 
certain  proportions,  is  sufficient  averment  as  to  title,  71  Ind.  93; 
82  Ind.  566 ;  but  where  particular  averments  as  to  title  have  been 
made  they  will  control  general  averments,  107  Ind.  410  8  N.  E. 
R.  266).  Title-deeds  need  not  be  set  out,  or  made  an  exhibit,  81 
Ind.  217.  Many  of  the  defects  in  a  petition  for  partition  will  be 
cured  by  the  finding  of  the  court,  75  Ind.  391. 

Sec.  691b^   Interlocntory  order  of  partition. 

If  upon  trial  of  any  issue,  or  upon  default,  of  by 
consent  of  parties,  it  shall  appear  that  partition  ought 
to  be  made,  the  Court  shall  award  an  interlocutory 
judgment  that  partition  be  made  to  parties  who  may 
desire  the  same,  specifying  therein  the  share  assigned 
to  each,  and  taking  into  consideration  advancements 
to  heirs  of  a  person  dying  intestate ;  and  the  residue 
of  the  premises  shall  remain  for  the  persons  entitled 
thereto,  subject  to  a  future  partition.  But  if  upon 
trial  of  any  issue,  or  upon  default,  or  by  confession 
or  consent  of  parties,  it  shall  appear  that  the  lands 
of  which  partition  is  demanded,  can  not  be  divided 
without  damage  to  the  owners,  then,  and  in  that 
case,  the  Court  in  its  discretion  may  order  the  whole 
or  any  such  part  of  the  premises  to  be  sold,  as  pro- 
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vided  for  in  §  i8  of  this  Act     (R  S.  1 189.    In  force 
Aug.  16,  1869.) 

The  interlocutory  order  of  partition  settles  the  rights  of  the  re- 
spective parties  to  the  real  estate,  92  Ind.  316;  97  Ind.  32.  See 
Thornton  and  Ballards*  Prac.  Code,  §  11 89. 

Sec.  692.    Oommissioners— Division. 

Upon  judgment  of  partition,  the  Court  shall  ap- 
point three  disinterested  resident  freeholders  of  the 
county  in  which  such  Court  is  held,  not  of  kin  to 
any  of  the  parties,  who  shall  make* partition  of  such 
lands,  in  pursuance  of  the  judgment  of  the  Court 

Before  proceeding  to  discharge  their  duties,  such 
Commissioners  shall  take  an  oath  faithfully  to  per- 
form the  duties  of  their  trust;  which  oath,  if  taken 
in  open  Court,  shall  be  entered  in  their  order-book, 
and,  if  not,  shall  be  indorsed  on  the  warrant  issued 
to  them  to  make  such  partition. 

Any  two  of  the  persons  named  as  Commissioners 
to  make  partition  may  perform  the  duties  required 
by  this  Act;  and  vacancies  may  be  filled  by  the 
Court 

The  occurrence  of  a  vacancy  shall  not  invalidate 
the  previous  acts  of  the  Commissioners ;  and  a  suc- 
cessor shall  take  up  and  continue  the  proceedings, 
which  shall  be  as  valid  as  if  the  same  had  been  done 
by  the  Commissioners  first  appointed. 

Two  or  more  persons  may,  if  they  choose,  have 
their  shares  set  off  together.  (R.  S.  1191,  1192, 
II 93,  1205,  1206.     In  force  May  6,  1853.) 
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Sec.  693.   Minors— Oommissioners  may  plat. 

In  all  cases  where  proceedings  are  now  pending 
or  may  hereafter  be  commenced  in  any  of  the  Courts 
of  this  State,  for  the  partition  of  real  estate  in  which 
any  minor  is  a  party  in  interest,  the  Commissioners 
appointed  to  make  such  partition  are  hereby  author- 
ized to  lay  off  into  lots  or  out-lots,  streets,  and  alleys 
any  lands  included  in  such  partition,  and  to  make  a 
plat  thereof,  which  shall  be  reported  to  the  Court  for 
approval  or  rejection.  If  confirmed  by  the  Court, 
such  plat  shall  be  acknowledged  by  such  Commis- 
sioners in  open  Court,  and  shall  be  recorded  as  other 
plats  of  like  nature  are  recorded,  and  shall  have  the 
same  validity  in  law  as  if  made  by  a  legal  proprietor 
of  such  lands,  of  full  age.  It  shall  be  the  duty  of 
the  Court  to  determine,  in  such  cases,  upon  the  re- 
turn of  such  plats  by  said  Commissioners,  whether 
it  will  be  for  the  interest  of  the  parties  that  such 
land  should  be  laid  off  into  lots  or  out-lots,  streets, 
and  alleys ;  and  if  so,  then  partition  may  be  made 
thereof  by  said  Commissioners  as  in  other  cases,  if 
practicable,  without  detriment  to  the  parties  inter- 
ested; and  if  the  same  shall  not  be  susceptible  of 
partition,  then  said  lots  or  out-lots  may  be  sold  by 
order  of  the  Court,  as  in  other  cases.  (R.  S.  1 195. 
In  force  March  4,  1859.) 

Where  adults  suffer  an  order  to  be  entered  directing  the  land 
to  be  laid  out  in  lots,  they  are  bound  thereby  same  as  infants,  loi 
Ind.  207  (51  Am,  Rep.  749);  but  commissioners  have  no  power 
to  so  plat  land  without  the  consent  of  the  adult  parties,  i  Ind. 

138. 
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Sec.  694.   Beport  of  commisflioners^ 

The  Commissioners  shall  make  to  the  Court,  and 
acknowledge  in  open  Court,  their  report,  or  shall 
sign  and  swear  to  their  report  before  some  person 
authorized  to  administer  oaths ;  which  report  shall 
specify,  by  divisions  or  lots,  or  metes  and  bounds,  or 
by  plats,  the  shares  assigned  to  each  party.  (R.  S. 
1 196.    In  force  Sept.  19,  1881.) 

The  report  of  the  commissioners  stands  as  a  verdict  of  the  jury 
until  set  aside,  and  objections  to  it  should  be  made  before  sale,  55 
Ind.  459;  43  Ind.  313;  loi  Ind.  239.  Such  report  is  presumed 
to  be  true  and  correct,  100  Ind.  149.  If  objection  is  to  be  made 
to  the  report  it  should  be  by  a  motion  to  set  aside  or  vacate,  96 
Ind.  487 ;  73  Ind.  489.  Such  report  will  not  be  disturbed  on  ap- 
peal on  affidavits  of  the  parties  objecting  thereto,  63  Ind.  94 ;  60 
Ind.  23.  A  majority  of  the  commissioners  can  make  a  report  over 
the  objection  of  the  other,  60  Ind.  23. 

Sec.  695.    Procedure  upon  report.  • 

Such  report,  if  confirmed  by  the  Court,  shall  be 
spread  upon  the  order-book,  and  judgment  of  par- 
tition be  rendered  accordingly. 

The  Court,  before  confirmation,  may  set  aside 
such  return  for  good  cause  shown,  and  commit  the 
duty  of  partition  anew  to  the  same  or  other  Com- 
missioners, to  be  appointed  and  qualified  as  afore- 
said ;  whereupon  the  same  proceedings  shall  be  had 
as  are  before  directed. 

Such  Court  shall  not  order  or  affirm  partition 
of  any  real  estate  contrary  to  the  intention  of  a 
testator,  expressed  in  his  will.  (R.  S.  1197,  1198, 
1 190.   In  force  May  6,  1853.) 
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Real  estate  devised  cannot  be  partitioned  contrary  to  the  in. 
tention  of  the  testator  as  expressed  in  his  will,  74  Ind.  448. 

Sec.  696.   Lands  not  divisible. 

When  such  Commissioner  shall  report  to  the 
Court  that  the  whole  or  part  of  the  lands  of  which 
partition  is  demanded  can  not  be  divided  without 
damage  to  the  owners,  the  Court,  in  its  discretion, 
may  order  the  whole  or  such  part  of  the  premises  to 
be  sold  at  public  or  private  sale,  on  such  terms  and 
conditions  as  it  may  prescribe:  Provided,  That  if 
the  Court  does  not  order  such  sale  to  be  made  for 
cash,  a  cash  payment  .of  not  less  than  one-third 
of  the  purchase-money  shall  be  required  by  the 
Court  to  be  made  to  said  Commissioner  by  the 
purchaser  of  such  land  at  the  time  of  the  sale :  And, 
provided,  also,  That  at  public  sale  such  land  shall 
sell  for  at  least  two-thirds  of  its  appraised  value, 
and  at  private  sale,  at  not  less  than  its  appraised 
value,  to  be  ascertained  as  in  cases  of  sales  of  land 
on  execution,  and,  if  a  part  only  be  sold,  the  re- 
mainder may  be  partitioned,  subject  to  the  rules 
hereinbefore  provided.  And, provided,  further,  That 
in  all  cases  where  lands  by  the  Court  ordered  to  be 
sold  at  private  sale  do  not  exceed  one  thousand 
dollars  in  value,  the  same  may,  in  the  discretion  of 
the  Court,  be  sold  without  any  notice  of  sale  being 
had  or  given.  (E.  S.  31.  Acts  1889,  p.  395.  In  force 
May  10,  1889.) 

If  under  such  partial   partition,  duly  confirmed, 

'the   shares    assigned   be    full   shares,    the   residue 

reserved  for  sale  shall  be  discharged  from  all  title 


664  PARTITION,^ 

or  claim  of  the  parties  so  receiving  assignment  of 
their  shares.     (R.  S.  1200.     In  force  May  6,  1853.) 

The  Act  of  1889,  above  set  out,  amends  section  1 199  of  the  Re- 
vised Statutes  of  1881,  which  clearly  provided  for  the  partial  par- 
tition referred  to  in  the  above  section  1200.  Portions  of  the  land 
which  can  be  divided  without  damage  to  the  owners  should  not 
be  sold,  45  Ind.  313  ;  12  Ind.  395. 

Sec.  697.   Sale  of  land  not  divisible. 

Such  sale  shall  be  made  by  a  Commissioner  to  be 
appointed  by  the  Court,  other  than  one  of  the  Com- 
missioners to  make  partition ;  and  such  Commissioner 
shall  file  a  bond  payable  to  the  State  of  Indiana  in 
such  penalty  as  the  Court  may  direct,  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  trust 

Commissioners  to  make  partition  or  to  sell  shall 
not  become  purchasers  of  said  land. 

The  moneys  arising  from  such  sale,  after  payment 
of  just  costs  and  expenses,  shall  be  paid  by  such 
Commissioner  to  the  persons  entitled  thereto,  ac- 
cording to  their  respective  shares,  under  the  direc- 
tion of  the  Court  (R.  S.  1201,  1203,  1204.  In  force 
May  6,  1853.) 

Upon  the  death  of  a  commissioner  appointed  to  sell  lands,  the 
court  may  fill  the  vacancy,  112  Ind.  561  (14  N.  E.  R.  556.).  Title 
does  not  pass  until  the  deed  is  approved  and  delivered,  84  Ind. 
589;  and  the  purchaser  is  not  entitled  to  a  deed  until  the  pur- 
chase-money is  paid,  17  Ind.  loi.  A  commissioner  may  employ 
an  auctioneer  to  cry  the  sale,  but  the  commissioner  should  be 
present  and  superintend  the  sale,  12  Bush  (Ky.)  426.  He  should 
make  his  report  within  a  reasonable  time,  and  it  should  show  all 
the  proceedings,  3  Blkf.  296.  Payment  by  the  commissioner  can 
be  "made  only  upon  and  in  pursuance  of  an  order  of  court,  112 
Ind.  561  (14  N.  E.  R.  556).     The  court  should  order  the  proceeds 
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divided  among  the  parties  according  to  their  respective  interests, 
73  Ind.  362.  The  court  may  satisfy  liens  out  of  the  proceeds  of 
sale,  73  Ind.  333  ;  35  Ind.  64. 

Sec.  698.    Oonveyance  of  such  land. 

Whenever  it  shall  appear  to  the  Court  that  such 
lands  are  sold  for  cash,  or  in  case  a  partial  credit  is 
given  that  the  first  or  cash  payment  of  the  purchase- 
money  is  paid,  the  Court  shall  order  such  Commis- 
sioner, or  some  other  person,  to  execute  a  conveyance 
to  the  purchaser,  which  shall  bar  all  claims  of  such 
owners  to  such  lands  as  effectually  as  if  they  them- 
selves had  executed  the  same;  but  in  case  partial 
credit  is  given  for  such  lands,  the  Court  shall,  at  the 
time  said  conveyance  is  so  ordered  to  be  made,  also 
order  and  direct  that,  concurrently  with  the  execution 
of  said  conveyance,  the  purchaser  shall  execute  to 
such  Commissioner  a  mortgage  upon  such  lands  to 
secure  the  deferred  payments  of  the  purchase-money 
thereof,  which  mortgage  when  so  executed  shall  be 
by  said  Commissioner  placed  upon  record  as  re- 
quired by  law.     (E.  S.  32.    Acts  1889,  p.  395.) 

Where  a  commissioner's  deed  has  been  executed  and  acknowl- 
edged, its  confirmation  by  the  court  is  equivalent  to  its  delivery 
to  the  grantee,  Devlin  on  Deeds,  §  270. 

Sec.  699.    OoBts. 

All  costs  and  necessary  expenses  shall  be  awarded 
and  enforced  in  favor  of  those  entitled  thereto, 
against  the  partitioners,  in  such  proportion  against 
each  as  the  Court  may  determine.  (R.  S.  1208.  In 
force  May  6,  1853.) 
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The  apportionment  of  costs  rests  in  the  sound  discretion  of 
the  courts  83  Ind.  336. 

Sec.  700.    Ouardians  may  act  for  wards. 

In  all  proceedings  under  this  Act,  guardians  may 
act  for  their  wards  as  their  wards  might  have  acted, 
being  of  age.     (R.  S.  1 194.     In  force  May  6,  1853.) 

An  infant  may  sue  to  enforce  partition,  loi  Ind.  218  (51  Am. 
Rep.  749) ;  or  the  guardian  may  sue  in  his  own  name,  22  N.  E.  R. 
725);  Rev.  Stat.  1881,  §  2542;  or  defend  and  appeal,  98  Ind. 
226.  The  failure  of  a  guardian  ad  litem  to  answer  is  not  a  ground 
for  review  of  the  judgment  by  an  adult  party,  66  Ind.  129, 

Sec.  701.    Beview  of  proceedingpB. 

Upon  showing  sufficient  cause,  any  person  not 
served  with  summons  may,  within  one  year  after 
such  partition  is  confirmed,  appear  and  open  the  pro- 
ceedings, and  obtain  a  review  thereof;  and  also  any 
person  of  unsound  mind,  or  any  infant  whose  guard- 
ian did  not  attend  and  approve  such  partition,  may, 
within  one  year  after  the  removal  of  his  disability, 
have  a  review  of  such  partition.  (R.  S.  1209.  In 
force  May  6,  1853.) 

A  jury  trial  cannot  be  demanded,  57  Ind.  388.  Infant  cannot 
have  a  review  until  of  age,  60  Ind.  177;  and  not  then  without 
cause  shown,  53  Ind.  85. 

Sec.  702.    Parol  partition. 

"  A  parol  partition  of  lands  between  tenants  in  common,  which 
has  been  carried  into  effect  and  consummated  by  possession  taken 
by  each  of  the  share  so  allotted  to  him,  will  be  valid  and  binding," 
113  Ind.  360  (14  N.  E.  R.  564);  117  Ind.  322  (20  N.  E.  R.  241): 
98  Ind.  464;  46  Ind.  468;  but  in  such  cases  the  titles  should  be 
distinct,  and  the  only  object  simply  a  severance   of  possession. 
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25  Wend.  (N.  Y.)  434 ;  i  Wash.  Real  Prop.  676;  36  N.  Y.  499 ;  89 
Ind.  76.  An  agreement  to  divide  will  support  conveyances,  90 
Ind.  28a  Simple  division  of  lands  is  not  an  alienation  of  title, 
85  Ind.  117.  All  who  are  interested  in  the  land  to  be  divided 
should  be  parties  to  an  agreement  to  partition,  loi  Ind.  518.  It 
was  held  in  Kentucky  that  a  parol  division  of  lands  was  invalid, 
but  that  one  who  had  made  valuable  improvements  in  good  faith 
relying  on  such  a  partition,  should  be  protected  by  a  court  of 
equity  in  making  a  subsequent  partition  of  the  land,  Lit.  Sei.  Cas. 
112.     See  86  Ky.  93. 

Sec.  703.    Titie—Questions  of— Paxtition  proceedings. 

Title  to  the  land  may  be  put  in  issue  and  finally  determined  in 
a  proceeding  for  partition,  107  Ind.  410(8  N.  E.  R.  266);  82  Ind. 
565  ;  no  Ind.  149  (10  N.  E.  R.  935);  107  Ind.  324  (6  N.  E.  R. 
920);  118  Ind.  270(20  N.  £.  R,  792);  and  when  it  is  so  put  in  issue 
and  determined  the  adjudication  is  conclusive,  102  Ind.  173  ;  97 
Ind.  32 ;  but  a  judgment  in  partition  does  not  ordinarly  adjudi- 
cate  title,  93  Ind.  444.  It  is  said  not  to  be  a  "vesture  of  title." 
It  only  separates  the  several  interests  held,  10 1  Ind.  481  (i  N. 
E-  R.  53) ;  86  Ind.  527 ;  91  Ind.  514;  83  Ind.  347.  It  never  affects 
after^cquired  title,  94  Ind.  24 ;  74  Ind.  283 ;  each  tenant  in  com- 
mon being  left  with  the  same  title  he  had  before  the  judgment, 
75  Ind.  364.  The  judgment  affirms  the  cotenant*s  common  source 
of  title,  120  Ind.  435(22  N.  E.  R.  125).  One  poorly  considered 
case  holds  that  judgments  in  partition  are  adjudications  of  title, 
and  overrules  9  Ind.  298,  which  does  not  even  mention  the  ques- 
tion, 77  Ind.  216.  In  pleading  title  specific  allegations  control 
the  general,  no.  Ind,  149  (10  N.  E.  R.  935);  and  the  pleader  is 
bound  by  the  theory  which  he  adopts,  107  Ind.  410  (8  N.  E.  R. 
266) ;  and  he  must  aver  sufficient  facts  to  make  that  theory  good, 
65  Ind.  474;  98  Ind.  230.  As  to  what  extent  each  cotenant  is  a 
warrantor  of  the  title  held  by  the  others  after  partition  has  been 
made,  see  i  Wash.  Real  Prop.  687,  689. 

Sec.  704.    Miscellaneous  notes. 

In  making  division,  regard  should  be  had  to  the  value  rather 
than  the  quantity  of  land  set  off  to  each,  23  Ind.  440.  Mere  ir- 
regularities in  the  proceedings  will  not  be  ground  for  disturbing 
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the  partition  which  has  been  acted  upon,  5  Ohio  243.  Mistakes 
may  be  corrected,  but  it  must  be  done  upon  some  just  basis,  8 
Ind.  370.  Sales  are  made  subject  to  the  rights  of  lien-holders, 
58  Ind.  322 ;  but  the  purchaser  who  satisfies  liens  against  an  an- 
cestor cannot  compel  the  heirs  to  reimburse  him,  56  Ind.  430.  A 
lien  against  an  undivided  interest,  attaches  to  that  interest  when 
set  off  to  its  owner,  13  Bush  (Ky.)  323.  Where  one  cotenant  has 
improved  the  common  property  a  court  of  equity  will  set  off  to 
such  tenant  the  portion  so  improved  if  it  can  be  equitably  done, 
89  Ind.  385  ;  or  give  compensation  for  the  improvements,  26  Ind. 
104  (89  Am.  Dec.  458).  See  117  Ind.  532  (20  N.  E.  R.  441);  7 
Dana  (Ky.)  176;  7  J.  J.  Marsh.  (Ky.)  457.  A  claim  for  improve- 
ments should  be  presented  by  a  cross-complaint,  35  Ind.  93 ;  and 
where  defendants  not  named  in  the  petition  are  admitted  and  file 
a  cross-complaint,  process  thereon  must  issue,  81  Ind.  220.  A 
married  woman  who  is  prohibited  from  alienating  her  real  estate 
may  partition,  or  it  may  be  sold  in  partition  proceedings,  85  Ind. 
117.  A  surety  of  a  purchaser  may,  by  an  intervening  petition, 
procure  an  order  of  resale  to  pay  obligations  which  he  has  in- 
curred, 103  Ind.  555  (3  N.  E.  R.  249).  A  partition  suit  is  not 
a  suit  for  possession,  and  it  is  not  affected  by  the  statute  requir- 
ing  actions  to  recover  lands  sold  for  taxes  to  be  brought  within 
five  years,  121  Ind.  164  (22  N.  E.  R.  725);  Rev.  Stat.  1876, 
p.  127.  One  of  several  tracts  cannot  be  set  off  to  a  widow  in  lieu 
of  her  interest  in  each,  without  her  consent,  88  Ind.  181.  The 
share  of  a  married  woman  is  held  in  the  same  right  and  under  the 
same  limitations  after  as  before  partition,  85  Ind.  123.  In  Illinois 
it  is  held  that  partition  is  a  statutory  proceeding  and  courts  have 
no  power  to  give  a  monetory  decree  in  owelty,  117  111.  341  (7  N. 
E.  R,  279);  but,  in  Indiana,  such  a  decree  may  be  entered  by 
agreement,  45  Ind.  329;  89  Ind.  165.  Mortgaged  land  may  be 
partitioned,  64  Ind.  587.  An  appeal  will  lie  from  an  order 
setting  aside  a  sale  by  a  commissioner,  28  Ind.  61  ;  or  from 
an  order  of  sale  upon  a  report  of  commissioners,  97  Ind. 
33  ;  or  from  a  confirmation  of  a  commissioner's  report  of  di- 
vision, 41  Ind.  398 ;  but  not  from  an  order  appointing  the  com- 
missioners, 15  Ind.  ID.  An  appeal  does  not  affect  the  title  as 
determined  in  the  decree  of  partition,  67  Ind.  434,  439.  '  Until 
there    has  been  an  ouster    of   some  of  the  cotenants  by  the 
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Others,  it  would  seem  that  the  statute  of  limitations  could  not  be 
pleaded  as  a  bar  to  a  petition  for  partition,  76  Ind.  24 ;  54  Ind. 
219;  59  Ind.  43;  27  Ind.  78.  See  31  Ind.  219.  The  five  years' 
statute  of  limitations  does  not  apply,  78  Ind.  477, 487.  In  a  recent 
case  one  answer  setting  up  the  twenty  years'  statute  of  limitations 
was  held  bad,  and  a  paragraph  setting  up  the  fifteen  years'  clause 
was  held  good,  93  Ind.  260,  265 ;  and  later  the  same  court  held 
that  an  answer  setting  up  the  twenty  years*  clause  was  good,  116 
Ind.  103  (18  N.  E.  R.  SCO). 


CHAPTER  XXIV. 

COVENANTS. 

Sec.  705.    Deflnitioii  and  nature. 

Covenants  in  deeds  are  those  clauses  or  agreements  whereby 
one  party  stipulates  that  certain  facts  are  true,  or  obligates  him- 
self to  perform  or  forbear  doing  something  to  or  for  the  other,  2 
Bl.  Com.  304;  see  4  Wharton  68  (33  Am.  Dec.  38);  Anderson's 
Law  Diet.  At  common  law  the  five  usual  covenants,  4  Kent 
Com.  471 ;  2  Bl.  Com.  304,  were  enumerated  and  expressed  in  the 
deed  ;  but  in  this  State,  by  Sec.  75,  the  statutory  form  of  warranty 
deed  using  the  expression  "convey  and  warrant,"  each  of  the 
covenants  there  provided  for  are  contained  in  the  general  war- 
ranty, the  same  as  if  th'ey  had  been  separately  written  in  the 
deed,  44  Ind.  452;  112  Ind.  341  (14  N.  E.  R.  89);  65  Ind.  485; 
lOl  Ind.  384.  The  words  "  grant,  bargain,  sell  and  convey,"  in  a 
deed  conveying  a  fee-simple,  do  not  imply  any  covenant,  54  Ind. 
428  (23  Am.  Rep.  650);  but  it  was  held  that  a  conveyance  without 
a  warranty  would  amount  to  an  assignment  of  previous  warranties 
which  run  with  the  land,  5  Lit.  (Ky.)  248.  No  set  form  of  words 
is  necessary  to  create  a  covenant,  i  Bibb  (Ky.)  379  (4  Am.  Dec. 
647);  20  Johns.  85.  Whether  one  is  created  must  be  determined 
by  law  of  the  place  where  deed  is  executed,  54  Ind.  428  (23  Am. 
Rep.  650);  112  Ind.  341  (14  N.  E.  R.  89).  A  covenant  to  convey 
title  binds  one  to  convey  with  general  warranty,  17  B.  Mon.  (Ky.) 
520.  Whether  a  covenant  is  dependent  or  independent  depends 
on  the  intention  of  the  parties,  5  Dana  (Ky.)  162.  See,  as  to  clas- 
sification and  distinction  of  dependent,  independent  and  mutual 
covenant,  i  Ohio  341;  O  Ohio  310  (27  Am.  Dec.  258):  2  Lit.  (Ky.) 
348;  4  Lit.  (Ky.)  253. 

Sec.  706.    Lineal  and  collateral  warranties. 

Lineal  and  collateral  warranties,  with  all  their  in- 
cidents, are  abolished;  but  the  heirs  and  devisees  of 
every  person  who  shall  have  made  any  covenant  or 
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agreement  shall  be  answerable  upon  such  covenant 
or  agreement  to  the  extent  of  property  descended 
or  devised  to  them,  and  in  the  manner  prescribed 
by  law.     (R.  S.  2925.     In  force  May  6, 1853.)  ^ 

For  definition  of  lineal  and  collateral  warranties,  see  4  Kent 
Com.  469;  2  Bl.  Com.  301  ;  3  Wash.  Real  Prop.  480-483.  For  con- 
struction of  statute,  see  55  Ind.  409 ;  30  Ind.  281.  The  manner 
of  enforcing  any  liability  against  the  heirs  is  provided  for  by  Sec. 
287,  which  see.  See,  generally,  25  Ind.  251 ;  6  Dana  (Ky.)  231  ; 
ID  B.  Mon.  (Ky.)  203  ;  3  Bibb  (Ky.)  23.  The  heirs  are  not  liable 
on  covenant  of  an  executor  in  conveyance  executed  under  a  power 
given  in  a  will,  3  A.  K.  M.  (Ky.)  385. 

Sec.  707.    Married  woman. 

A  married  woman  shall  be  bound  by  her  coven- 
ants of  title  in  conveyances  of  her  separate  prop- 
erty, as  if  sole,  She  shall  be  bound,  in  like  manner, 
as  principal  on  her  official  bond.  (R.  S.  51 18.  In 
force  Sept.  19,  188 1.) 

By  this  statute  she  is  liable  upon  her  covenants  as  anyone  else, 
in  such  conveyances  as  she  has  the  power  to  make,  see  102  Ind. 
275  (i  N.  E.  R.  630).  By  I  Rev.  Stat.,  76,  p.  363,  §  6,  she  was 
not  bound  by  her  covenants,  54  Ind.  209.  To  the  same  effect  was 
the  common  law,  see  61  Ind.  363  (28  Am.  Rep.  675) ;  55  Ind.  412; 
3  Blk.  201  ;  2  Kent  Com.  168 ;  57  Mo.  446.  Her  husband  joining 
with  her  was  bound,  55  Ind.  412;  28  Ind.  465 ;  61  Ind.  363(28 
Am.  Rep.  675). 

Sec.  708.    Personal  covenants. 

An  agreement  to  discharge  a  particular  existing  lien  or  incum- 
brance on  the  land  conveyed,  although  contained  in  the  deed, 
does  not  create  a  covenant  running  with  the  land,  79  Ind.  566; 
nor  is  an  agreement  to  perform  certain  acts,  or  make  certain  im- 
provements on  the  land,  28  Ind.  318.  The  right  to  receive  pay 
for  a  party-wall  erected,  under  an  agreement  to  contribute  is  per- 
sonal, 28  Ind.  37  (92  Am.  Dec.  287),  while  the  obligation  to  pay 


672  COVENANTS. 

may  run  with  the  lana,  102  Ind.  166.  Where  an  executor,  with- 
out authority,  makes  his  deed  with  covenants,  they  cannot  be 
more  than  personal,  71  Ind.  369 ;  but  it  was  held  that  a  deed  con- 
taining a  covenant  to  warrant  and  defend  "  as  executors  are  bound 
by  law  to  do,"  was  not  personal,  2  Ohio  347;  see  12  O.  St.  526. 

Sec.  709.    Covenants  running  with  the  land. 

The  covenants  included  in  the  expression  "convey  and  war- 
rant*'  pass  to  the  heirs  and  assigns  of  grantee  and  bind  the  heirs 
and  legal  representatives  of  the  grantor.  Where  possession  has 
been  taken  it  may  be  said  that  all  the  statutory  covenants  run 
with  the  land  ;  see  Sees.  75, 710.  It  has  been  said  that  the  covenants 
in  a  deed  which  operate  as  estoppels  are  those  running  with  the 
land,  II  Ohio  235.  A  covenant  to  pay  ren^  runs  with  the  land, 
24  Ind.  23  ;  see  109  N.  Y.  620  (15  N.  E.  R.  887) ;  and  likewise  a 
covenant  to  maintain  a  partition  fence,  76  Ind.  488  (40  Am.  Rep. 
254).  A  covenant  to  insure,  when  the  money  realized  in  case  of 
loss  is  to  be  expended  in  rebuilding  or  repair,  may  run  with 
the  land,  9  O.  St.  340.  A  covenant  by  a  vendee  not  to  sell  sand 
from  the  land  may  be  enforced  against  a  purchaser  with  notice, 
107  N.  Y.  244  (17  N.  E.  R.  335  ;  i  Am.  St.  feep.  816).  An  agree- 
ment between  landowner  and  railroad  company  concerning  fences 
and  crossings  runs  with  the  land,  21  O.  St.  246.  A  covenant  of 
title  runs  with  the  land,  5  Blk.  231  ;  55  Ind.  411,  cases  cited ;  see 
Sees.  710,  711.  See,  generally,  on  subject  of  covenants  running 
with  the  land,  Boone  Real  Prop.  Sec.  317  ;  Devlin  on  Deeds,  §§ 
940-942 ;  47  Am.  Dec.  569-577,  note  ;  i  Wash.  Real  Prop.  495-504; 
2  Id.  286-288. 

Sec.  710.    Covenant  of  warranty. 

This  covenant  is  considered  the  broadest  and  most  effective, 
and  is  the  one  in  general  use,  3  Wash.  Real  Prop.,  p.  366 ;  10  Ohio 
317,  note  (36  Am.  Dec.  90) ;  Tiedeman  Real  Prop.,  §  855  ;  Boone 
Real  Prop.,  §  316.  It  has  been  defined  as  "an  assurance  by  the 
grantor  of  an  estate  that  the  grantee  shall  enjoy  the  same  without 
interruption  by  virtue  of  a  paramount  title,"  Bouv.  Law  Diet.;  2 
Bl.  Com.  300.  It  is  equivalent  to  and  includes  a  covenant  for 
quiet  enjoyment,  Tiedeman  on  Real  Prop.,  §  855  ;  see  i  Mass.  464 
(2  Am.  Dec.  34);  36  111.  70;  25  111.  198.     It  runs  with  the  land, 
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loi  Ind.384;  5  Ohio  155  (22  Am.  Dec.  7yi)\  gB.Mon.  (Ky.)  57; 
2  Lit.  (Ky.)  262 ;  I  Lit.  (Ky.)  393  ;  9  O.  St.  597;  see  10  Wend.  180 
(25  Am.  Dec.  552);  54  111.  489(5  Am.  Rep.  149). 

Sec.  711.    Breach  of  warranty. 

To  constitute  a  breach  of  warranty  there  must  be  an  eviction 
or  its  equivalent,  loi  Ind.  384 ;  65  Ind.  485  ;4  Kent  Com.  471 ;  14 
Ind.  311  ;  51  Ind.  306;  4  Ind.  90;  44  Ind.  224;  I70hio  66  (49 Am. 
Dec.  444) ;  24  O.  St.  542.  If  the  covenant  is  against  a  particular 
person  or  his  title,  it  is  sufficient  to  show  an  eviction  by  such 
title,  9  B.  Mon.  (Ky.)  48.  An  eviction  is  the  turning  out  of  pos- 
session, or  the  placing  of  a  party  in  such  a  situation  that  his  ex- 
pulsion being  inevitable,  he  voluntarily  surrenders  possession  to 
save  expulsion,  60  Ind.  530 ;  5  Ind.  393.  See,  generally,  as  to  what 
will  constitute  an  eviction,  3  Wash.  Real  Prop.  477;  4  Ind.  174; 
20  Ind.  87 ;  72  Ind.  188 ;  78  Ind.  384  ;  5  Ind.  393 ;  85  Ind.  46,  cases 
cited ;  i  Blk.  100;  100  N.  Y.  471  (3  N.  E.  R.  675  ;  53  Am.  Rep. 
224) ;  6  Bush  (Ky.)  423  ;  4  J-  J-  M.  (Ky.)  376,  505  ;  4  Lit.  (Ky.) 
212  ;  4  Bibb  (Ky.)  4 ;  225  3  Dana  (Ky.)  164  ;  1 1  O.  St.  71 ;  27  O. 
St.  472  ;  31  O.  St.  574;  39  O.  St.  322 ;  92  Ind.  311.  It  is  sufficient 
to  show  a  judgment  of  eviction  and  a  surrender  under  it,  107  Ind. 
544  (8  N.  E.  R.  577) ;  78  Ind.  384;  see  26  Ind.  83  ;  4  Dana  (Ky.) 
254;  4  J.  J.  M.  (Ky.)  376;  3  Dana(Ky.)  164;  and  it  is  held  that 
the  covenantee  is  not  bound  to  defend  against  the  paramount 
title,  but  he  may  in  good  faith  yield  to  it,  but  in  such  cases  the 
burden  is  upon  him  to  show  that  the  title  to  which  he  yielded  was 
paramount  to  all  other  titles,  47  Ind.  256;  69  Ind.  491,  cases  cited  ; 
see  51  Ind.  519;  67  Ind.  164.  The  grantee  may  notify  his  grantor 
of  a  threatened  assault  upon  his  covenanted  title,  and  thereby 
make  it  his  duty  to  defend  or  suffer  the  result,  107  Ind.  544  (8  N. 
E.  R.  577);  82  Ind.  347;  3  J.  J.  M.  (Ky.)  310  (20  Am.  Dec.  143) ; 
and  the  last  case  cited  holds  that  verbal  notice  is  sufficient.  It 
must  appear  that  the  one  evicting  had  the  paramount  title  at  the 
time  of  the  conveyance,  3  Bibb(Ky.)  117.  The  manner  of  evJt- 
tionneed  not  be  pleaded,  7  Ind.  450;  and  the  complaint  may  be 
good  for  nominal  damages  without  an  actual  eviction,  51  Ind.  519. 
The  want  of  consideration  may  be  shown  as  a  defense,  71  Ind. 
277.  Upon  eviction,  the  holder  of  a  covenant  of  warranty  may 
maintain  a  separate  action  against  each  intermediate  warrantor, 
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or  he  may  sue  them  together,  but  he  can  have  but  one  satisfaction, 
65  Ind.  483  ;  5  Ohio  157  (22  Am.  Dec.  77T)\  9  O.  St.  595  ;  see,  as 
to  liability  of  remote  warrantors,  17  B.  M.  (Ky.)  82;  5  T.  B.  M. 
(Ky.)  358  ;  3  A.  K.  M.  (Ky.)  322  (13  Am.  Dec.  167);  i  Lit.  (Ky.) 
394.  A  widow  evicted  from  lands  assigned  to  her  as  dower  by 
title  paramount  to  her  husband  cannot  sue  upon  covenant  of 
warranty  to  him,  7  Ohio,  pt.  2,  p.  1 1 1  (30  Am.  Dec.  194). 

Sec.  712.    Oovenant  of  seizin. 

This  is  one  of  the  covenants  included  in  the  general  expression, 
"convey  and  warrant,"  112  Ind.  341  (14  N.  E.  R.  89).  Seizin  is 
said  to  be  the  whole  legal  title,  possession,  the  right  of  possession 
and  the  legal  title,  2  J.  J.  M.  (Ky.)  429  (19  Am.  Dec.  139) ;  Bouv. 
Law  Diet.  If  at  the  time  of  the  conveyance  the  grantor  is  in 
possession  claiming  title,  the  covenant  is  real,  running  with  the 
land ;  but  where  he  is  not  in  possession  and  conveys  without  title, 
it  is  broken  as  soon  as  made,  and  a  personal  action  for  damages 
will  lie,  3  Ohio  211  (17  Am.  Dec.  585);  17  Ohio  52  (49  Am.  Dec. 
442);  54  Ind.  428  (23  Am.  Rep.  650);  63  Ind.  517  ;  35  Ind.  425  ; 
loi  Ind.  384.  Where  the  vendee  is  put  into  possession,  an  evic- 
tion or  its  equivalent  is  necessary  to  constitute  a  breach  of  the 
covenant,  24  O.  St.  542  ;  39  O.  St.  322,  cases  cited ;  see  Sec.  711. 
The  existence  of  a  highway  over  the  lands  is  not  a  breach,  16 
Ind.  338 ;  15  Johns.  483  (8  Am.  Dec.  272);  nor  is  the  continuation 
of  grantor's  tenant  in  possession,  loi  Ind.  456.  A  recovery  for 
breach  may  be  had,  although  the  deed  be  defective,  119  Ind.  181 
(21  N.  E.  R.475);  but  the  rule  is  otherwise  if  the  deed  be  void,  Id.; 
98  Ind.  269.  The  action  may  be  brought  in  the  county  where 
the  covenantor  resides,  42  Ind.  289.  It  is  sufficient  to  allege  that 
the  defendant  was  not  seized  in  fee,  5  Blk.  232 ;  and  a  want  of 
consideration  may  be  shown  as  a  defense,  42  Ind.  290.  See,  gen- 
erally,  on  covenant  of  seizin,  Devlin  on  Deeds,  §§  885-892  ;  4  Kent 
Com.  386;  Boone  Real  Prop.,  §  311  ;  Tiedeman  Real  Prop.,  § 
850;  5  Ind.  393  ;  99  Ind.  63  ;  57  Am.  Rep.  443, 444,  ^ote. 

Sec.  713.    Oovenant  against  incumbrances. 

The  statutory  warranty  deed  includes  a  covenant  against  in- 
cumbrances. Sec.  75  ;  and  the  promise  of  the  grantor  to  discharge 
an  incumbrance  adds  nothing  to  his  covenant,  63  Ind.  406.     It 
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runs  with  the  land,  and  where  a  remote  grantor  is  compelled  to 
remove  an  incumbrance  to  protect  his  title,  he  may  sue  thereon, 
lOi  Ind.  383  ;  see  5  Blk.  232  ;  but  the  rule  is  different  where  there 
is  an  agreement  to  discharge  a  particular  lien,  79  Ind.  566 ;  8  Ind. 
444.     For  definition  of  an  incumbrance,  see  Bouv.  Law  Dicf .;  2 
Greenlf.  Ev.,  §  242  ;  4   Mass.  630  (3  Am.  Dec.  246).     The   cove- 
nant does  not  extend  to  incumbrances  which  the  grantee  has  as- 
sumed  and  agreed  to  remove,  i  Ind.  58  (48  Am.  Dec.  352) ;  8  Ind. 
171  ;  27  Ind.  337 ;  27  O.  St.  285  ;  and  this  rule  extends  to  taxes, 
30  Ind.  142  (95  Am.  Dec.  674)  ;  38  Ind.  530 ;  see  91  Ind.  89.     The 
fact  that  the  grantee  knew  of  an  incumbrance  does  not  defeat  his 
right  of  action  on  a  covenant  against  it,  107  Ind.  391  (8  N.  E.  R. 
Ill);  48  Ind.  52  (17  Am.  Rep.  731);  10  Ind.  424 ;  8  Ind.  171 ;  5  O. 
St.  271.     The  existence  of  a  public  highway  or  the  right  of  way 
of  a  railroad  company  is  a  breach  of  covenant  against  incum- 
brances, 48  Ind.  52  (17  Am.  Rep.  731),  overruling  16  Ind.*i42; 
113  Ind.  540  (16  N.  E.  R.  588);  see  103  Ind.  187  (2  N.  E.  R.  562, 
note);  but  where  the  conveyance  refers  to  a  prospective  highway, 
and  is  made  subject  to  it,  there  is  no  breach,  35  O.  St.  289.     The 
existence  of  an  easement  is  a  breach  of  the  covenant,  113  N.  Y.  81 
(20  N.  E.  R.  581  ;  10  Am.  St.  Rep.  432);  and  so  is  a  judgment 
rendered  after  sale  of  premises,  but  before  the  execution  of  the 
deed,  14  Ind.  178;  see  i  Blk.  100.  Unpaid  taxes  which  were  a  Hen 
upon  land  at  the  time  of  the  conveyance  are  a  breach  of  the 
covenant,  28  Ind.  256;  5  O.  St.  271  ;  107  Ind.  520  (8N.  E.  R.573); 
see,  last  case  cited,  as  to  when  free  grave)  road  assessments  are 
breach  of  covenant  against  incumbrances.  See,  generally,  on  taxes, 
when  a  breach,  i  Ind.  403 ;  33  Ind.  482  ;  66  Ind.  523  ;  95  Ind.  383. 
Unless  the  grantee  has  been  evicted  or  sustained  some  substantial  | 
injury,  or  discharged  a  valid  incumbrance,  he  can  have  no  action  / 
against  his  grantor  except  for  nominal  damages,  14  Ind.  164 ;  5 
Ind.  393  ;  I  Ind.  403  ;  69  Ind.  491  ;  63  Ind.  406 ;  48  Ind.  386.     He 
may,  without  awaiting  for  eviction,  pay  off  the  incumbrance  and 
set  off  the  amount  against  any  unpaid  purchase-money,  or  sue  his 
grantor  therefor,  10  Ind.  424;  14  Ind.  164,  178;  44  Ind.  452;  70 
ind.  214;  but  he  has  not  this  right  if  he  accept  a  deed  with  no 
such  covenant,  14  Ind.  312 ;  and  he  must  show  that  it  was  a  valid 
incumbrance  when  the  deed  was  executed,  6  Ind.  385,  which  he 
has  completely  and  legally  removed,  23  O.  St.  585.     Where  the   . 
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incumbrance  is  enforced  by  execution  sale,  the  grantee  may  pur- 
chase and  recover  the  amount  of  his  bid  with  interest,  and  per 
haps  incidental  expenses,  16  Ind.  132.  It  is  no  defense  to  the 
claim  of  the  grantee  for  removing  an  incumbrance  to  say  that 
there  is  still  an  older  claim  unpaid,  loi  Ind,  382.  If  the  breach 
occur  before  the  death  of  covenantee,  his  administrator  and  not 
heir,  must  sue,  33  Ind.  135  (5  Am.  Rep.  193).  See,  generally,  on 
the  subject  of  this  section,  Boone  Real  Prop.,  §  313;  Tiedeman 
Real  Prop.,  §  852 ;  3  Wash.  Real  Prop.  459-466;  17  Ohio  71. 

Sec.  714.    Breach  of  covenant. 

If  the  covenantee  accept  the  performance  of  a  covenant,  it 
discharges  the  covenantor,  112  Ind.  535  (13  N.  E.  R.683;  2  Am. 
St.  Rep.  219).  He  who  voluntarily  puts  it  out  of  his  power  to 
perform  his  covenant  will  be  adjudged  to  have  broken  it.  Lit. 
Sel.  €as.  (Ky.)  329.  The  action  must  be  prosecuted  by  the  real 
party  in  interest,  104  Ind.  291  (4  N.  E.  R.  10),  cases  cited.  If  the 
breach  occur  before  the  death  of  the  grantee,  his  executor  or  ad- 
ministrator may  maintain  the  action,  if  afterwards,  his  heirs,  33 
Ind.  425  ;  78  Ind.  385-;  7  J.  J.  M.  (Ky.)  164;  3  T.  B.  M.  (Ky.)  88 , 
2  Bibb  (Ky.)  170;  92  Ind.  310.  See,  generally,  as  to  who  may 
sue,  5  T.  B.  Mon.  (Ky.)  580;  6  J.  J.  Mar.  (Ky.)  248;  14 O.St. 4 17. 
An  averment  of  the  breach  negatively  is  sufficient  for  nominal 
damages,  20  Ind.  419;  15  Ind.  264;  8  Blk.  ^^,  Plea  that  cove- 
nantee has  conveyed  to  another  is  no  defense  unless  the  conveyance 
be  valid,  i  J.  J.  M.  (Ky.)  33 ;  as  to  whether  a  mistake  in  the  con- 
veyance is  a  defense  to  the  action,  see  68  Ind.  197;  92  Ind.  310. 
For  particular  questions  of  pleading  and  practice,  see  65  Ind. 
482  ;  69  Ind.  491  ;  70  Ind.  400 ;  4  T.  B.  Mon.  (Ky.)  in.  As  to 
what  amounts  to  a  breach  of  covenant  of  quiet  enjoyment,  see 
102  Ind.  443  (2  N.  E.  R.  123 ;  52  Am.  Rep.  680),  cases  cited ;  5 
Blk.  232.  An  action  cannot  be  maintained  on  a  covenant  to  con- 
vey without  a  demand  for  a  deed  or  an  excuse  for  not  making  such 
demand,  i  Ind.  434;  7  T.  B.  Mon.  (Ky.)  303;  the  total  inability 
of  the  covenantor  to  convey  renders  demand  unnecessary,  4  Bibb 
(Ky.)  300;  I  Ind.  435.  As  to  when  the  acceptance  of  conveyance 
from  another  will  discharge  the  covenant,  7  Blk.  1 19.  See,  gener- 
ally, on  covenant  to  convey,  4  Bibb  (Ky.)  27;  3  Dana  (Ky.)  41 1  ; 
7  Id.  371  ;  3  J.  J.  M.(Ky.)  494;  specific  performance,  Sees.  44-50  ; 
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purchase-money,  Sec.  798 ;  and  as  to  failure  to  convey  sufficient 
quantity  of  land,  see  61  Ind.  153  ;  54  Ind.  368. 

Sec.  715.    Measure  of  damages. 

Where,  upon  breach  of  warranty,  there  is  a  complete  failure  of 
title,  the  measure  of  damages  is  the  purcliase-money  with  interest, 
without  right  to  set  ofl  the  mesne   profits,  78  Ind.  384;  71   Ind. 

277 ;  20  Ind.  87  ;  7  Ind.  450 ;  92  Ind.  306,  310;  Ind. {22 

N.  E.  R.  1000) ;  2  Blk.  274;  17  Ind.  120  (79  Am.  Dec.  463);  58 
Ind.  392  ;  loi  Ind.  185  ;  3  Ohio  211  (17  Am.  Dec.  585)  ;  see  11  O. 
St.  71 ;  14  Ohio  180  (45  Am.  Dec.  529).  But  where  the  failure  of 
title  is  only  partial,  the  damages  should  bear  the  same  proportion 
to  the  whole  purchase-money  as  the  value  of  the  part  to  which  the 
title  fails  bears  to  the  whole  property  estimated  at  the  price  paid, 
92  Ind.  306, cases  cited;  17  Ind.  120  (79  Am.  Dec.  463)  ;  loi  Ind. 
185,  cases  cited;  20  Ind.  326,  cases  cited  in  note ;  11  O.  St.  129, 
see,  generally,  on  damages  for  breach  of  warranty,  28  Ind.  502  ; 
69  Ind.  501  ;  17  Ohio  66  (49  Am.  Dec.  444);  i  Am.  Dec.  9, 10,  noie; 
5  Ohio  154(22  Am.  Dec.  777);  Devlin  on  Deeds,  §  934  and  nu- 
merous  cases  cited  ;  1 1  B.  M.  (Ky.)  367  ;  Tiedeman  on  Real  Prop., 
§  861  ;  3  Wash.  Real  Prop.  496-498.  If  the  grantee  purchase  the 
paramount  title  which  amounted  to  a  breach  of  the  covenant, 
he  is  entitled  to  recover  all  of  his  expenses,  84  Ind.  286.  Where 
the  breach  is  only  technical  and  covenantee  remain  in  possession, 
he  is  entitled  to  nominal  damages  only,  10  Ind.  42  ;  102  Ind.  272 
(i  N.  E.  R.  630);  97  Ind.  528.  In  case  of  breach  of  covenant 
against  incumbrances,  which  the  grantee  has  discharged,  he  is  en- 
titled to  recover  money  expended  with  interest  and  his  incidental 
expenses,  16  Ind.  132  ;  but  it  is  held  that  the  limit  is  the  pur- 
chase-price paid  with  interest,  10  Ohio  317  (36  Am.  Dec.  90)  ;  43 
Conn.  129  (21  Am.  Rep.  638);  22  Hun  429;  see  7  R.  I.  542  ;  22 
Vt.  106^  79  Mo.  664;  99  Ind.  509.  See  48  Ind.  385  ;  19  O.  St.  384. 
See,  generally,  upon  subject  of  this  section,  65  Ind.  485:  17  B. 
Mon.  (Ky.)  85  ;  3  Wash.  Real  Prop.  492-498  ;  99  Am.  Dec.  73-81, 
note  ;  Boone  Real  Prop.,  §  318. 


CHAPTER  XXV, 

TORTS  AND  CRIMES. 

Sec.  716.    Tre8pa438  a  misdemeanor. 

Whoever,  being  about  to  enter  unlawfully  upon 
the  inclosed  or  uninclosed  land  of  another,  shall  be 
forbidden  so  to  do  by  the  owner  or  occupant,  or  his 
agent  or  servant;  or  who,  being  unlawfully  upon 
the  inclosed  or  uninclosed  land  of  another,  shall  be 
notified  to  depart  therefi-om  by  the  owner  or  occu- 
pant, or  his  agent  or  servant;  and  shall  thereafter 
enter  upon  such  land,  or  neglect  or  refuse  to  depart 
therefrom, — shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  not  less  than 
five  nor  more  than  fifty  dollars.  (R.  S.  1941.  In 
force  Sept.  19,  1881.) 

See  R.  S.,  §§  1955,2158.  The  distinction  between  the  civil 
action  for  trespass  and  the  criminal  action  should  be  strictly  main- 
tained,  and  the  criminal  action  should  not  be  sustained  as  a 
means  of  redressing  a  private  grievance,  or  for  the  purpose  of  de. 
termining  the  title  to  real  estate,  52  Ind.  478  ;  103  Ind.  344  (2  N. 
E.  R.  956).  It  is  sufficient  to  allege  that  the  act  was  committed 
without  the  consent  of  the  owner  or  his  agent,  26  Ind.  198.  As 
to  what  is  sufficient  description  of  the  land,  30  Ind.  in;  allega- 
tion of  value,  16  Ind.  230.  What  is  sufficient  description  of  the 
injury,  and  damage  done,  7  Blk.  157 ;  I  Ind.  511  ;  8  Ind.  499  ;  109 
Ind.  497  (10  N.  E.  R.  405).  The  means  used  to  effect  the  injury 
need  not  be  stated,  3  Blk.  346.  It  is  good  defense  for  the  party 
to  show  that  he  was  in  possession  under  claim  of  title,  and  acting 

in  good  faith,  13  Ind,  375;  and  it  was  held  that  where  one  had, 

(678) 
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for  a  long  time,  been  using  a  way  across  the  lands  of  another 
under  claim  of  right,  it  was  not  malicious  trespass  for  him  to  re- 
move fence  across  such  way,  45  Ind.  388 ;  62  Ind.  437.  It  is  not 
necessary  for  the  indictment  to  allege  that  the  owner  of  the  land 
was  in  actual  possession  of  it,  23  N.  E.  R.  693.  See,  generally, 
upon  necessities  of  the  indictment  and  proof,  120  Ind.  229  (22 
N.  E.  R.  108);  103  Ind.  344  (2  N.  E.  R.  958)  ;  30  Ind.  287 ;  46 
Ind.  305  ;  29  Ind.  no.  A  tenant  in  possession  has  no  right  to 
cut   down   growing   trees,  and  his  "good  intention  and   honest 

belief  *'  afford  him  no  defense  to  a  prosecution  for  such  an  act, 
65  Ind.  385. 

Sec.  717.    Proof  of  trespass. 

In  any  prosecution  for  trespass  or  injury  to  lands 
of  this  State  or  of  the  United  States,  or  to  the  lands  of 
non-residents  of  this  State,  or  for  a  violation  of  any 
law  of  this  State  with  respect  to  them,  it  shall  be 
sufficient  to  prove  that  such  lands  are  reputed  in  the 
neighborhood  where  such  lands  lie,  to  belong  to  the 
State  or  to  the  United  States  or  to  be  non-residents' 
lands.     (R.  S.  1812.     In  force  Sept.  19,  1881.) 

Sec.  718.    Jurisdiction  of  trespass  cases. 

Suits  for  trespass  to  real  and  personal  property 
may  be  brought  either  in  the  township  where  the 
defendant  resides  or  where  the  trespass  was  com- 
mitted, and  process  served  throughout  the  county. 
(R.  S.  1443.     In  force  May  6,  1853.) 

See  Sec.  787 ;  4  Blk.  297 ;  1 5  Ind.  497. 

Sec.  719.    Gbneral  notes  on  trespass. 

For  definition  of  trespass,  see  Sec.  716 ;  3  Bl.  Com.  209-212 ;  6 
111.  170.  It  is  not  trespass  to  destroy  buildings  in  case  of  fire 
when  there  is  reasonable  ground  to  believe  that  it  is  necessary,  2 
Ind.  35.    A  person  acting  in  the  first  place  under  authority  of 
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the  law,  which  he  afterwards  violates,  he  is  a  trespasser  from  the 
beginning,  20  Ind.  469;  121  Ind.  231  (23  N.  E.  R.  78)  ;  but  the 
rule  is  diflferent  where  one  enters  under  license  of  the  party 
which  he  violates,  Id.  As  to  where  railroads  are  trespassers,  see 
5  Ind.  252;  36  Ind.  454;  54  Ind.  314;  Sees. 618, 802.  Each  sepa- 
rate act  of  trespass  may  be  made  the  foundation  of  a  separate 
action;  25  Ind.  360;  see  4  Blk.  179.  Title  is  not  necessarily 
adjudicated,  4  Blk.  297.  When  in  issue,  see  8  Ind.  132.  The 
plaintiff  must  have  possession  in  order  to  maintain  the  action,  8 
Ohio  41  ;  4  Ohio  433  ;  i  Chit.  .PI.  174;  143  Mass.  409  (9  N.  E.  R. 
744) ;  23  N.  E.  R.  693.  See,  as  to  what  is  sufficient  title  or  right 
of  possession  to  maintain  the  action,  15  Ind.  320;  3  Blk.  130;  i 
Blk.  56 ;  26  Ind.  387 ;  21  Ind.  468 ;  56  Ind.  588;  67  Ind.  236 ;  1 1  Ind. 
417;  17  Ind.  213.  Sufficiency  of  complaint,  54  Ind.  317;  81  Ind. 
107.  A  license,  express  or  implied,  to  commit  the  act  is  a  good 
defense,  3  Ind.  506;  4  Blk.  285  (30  Am.  Dec.  658)  ;  28  Ind.  255  ; 
30  Ind.  402  ;  58  Ind.  287 ;  46  Ind.  488  (15  Am.  Rep.  295).  A  sale 
of  personalty  upon  realty  of  the  vendor  gives  the  vendee  license 
to  enter  for  its  removal,  and  no  trespass  is  committed  by  an  entry 
made  for  that  purpose,  96  Ind.  157  (49  Am.  Rep.  152).  A  license 
is  not  presumed  5  Blk.  113  ;  and  must  be  specially  pleaded,  35  Ind. 
43 ;  44  Ind.  427;  and  must  have  been  given  before  the  trespass, 
43  Ind.  31*  For  plea  of  liberum  ienentum^  consult  i  Ind.  45  ;  3 
Ind.  404  ;  115  111.  177  (3  N.  E.  R.  272 ;  .56  Am.  Rep.  133).  See, 
generally,  as  to  what  will  constitute  a  good  defense,  63  Ind,  73  ; 
71  Ind.  547;  76  Ind.  244;  3  Blk.  438;  4  Blk.  505;  10  B.  Mon. 
(Ky.)  308 ;  7.  Bush  (Ky.)  i  ;  30  O.  St.  50.  As  to  what  may  be 
proven  under  general  denial,  see  3  Blk.  125.  Judgment  may  be 
rendered  for  or  against  one  or  more  of  the  defendants,  40  Ind. 
246.  For  particular  questions  of  practice  and  pleading  in  actions 
for  trespass,  see  I  Ind.  30;  3  Ind.  144;  5  Ind.  192;  224;  25 
Ind.  352  ;  2^  Ind.  247;  46  Ind.  472  ;  51  Ind.  197;  10  Ind.  391; 
64  Ind.  30.  Consequential  injuries  to  personal  property  are  only 
to  be  considered  as  a  matter  of  aggravation  of  damages,  37  Ind. 
306.  Vindictive  damages  are  allowed  only  where  there  is  malice, 
insult  or  deUberate  oppression,  43  Ind.  31.  See,  generally,  upon 
rule  of  damage  in  such  cases,  57  Ind.  378  (26  Am.  Rep.  61)  ;  75 
Ind.  191  ;  121  Ind.  231  (23  N.  E.  R.  78).  When  trespass  maybe 
enjoined,  see  2  Ind.  536;  11  Am.  Dec.  498-507,  note;  53  Am. 
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Rep.  346-355,  note.  As  to  how  far  an  officer  executing  process 
is  protected  in  his  acts  by  it,  95  Ind.  245  ;  30  Ind.  364 ;  63  Ind. 
73 ;  4  Blk.  16;  ID  B.  M,  (Ky.)  307. 


Sec.  720.    Trespassing  animals. 

If  any  domestic  animal  break  into  an  inclosure  or 
wander  upon  the  lands  of  another,  the  person  in- 
.  jured  thereby  shall  recover  the  amount  of  damage 
done,  provided,  that  in  townships  where,  by  order 
of  the  Board  of  County  Commissioners,  said  do- 
mestic animals  are  permitted  to  run  at  large,  it  shall 
appear  that  the  fence  through  which  said  animal 
broke  was  lawful;  but  where  such  animal  is  not 
permitted  to  graze  upon  the  uninclosed  commons,  it 
shall  not  be  necessary  to  allege  or  prove  the  exist- 
ence of  a  lawful  fence  in  order  to  recover  for  the 
damage  done.     (R.  S.  4835.     In  force  July  2,  1877.) 

In  regard  to  the  power  of  the  county  board  to  permit  animals 
to  run  at  large  and  its  exercise,  see  R.  S.,  §§  2637-2638.  These  sec- 
tions are  constitutional,  and  are  in  the  nature  of  a  police  regula- 
tion, 103  Ind.  252  (2  N.  E.  R.722) ;  9  Ind.  290  (68  Am.  Dec.  624); 
see  2  Blk.  96.  It  is  implied  that  no  stock  can  run  at  large  with- 
out the  permission  of  the  county  board,  9  Ind.  398.  At  common 
law,  the  owner  of  animals  was  obliged  to  keep  them  upon  his  own 
grounds,  and  was  a  wrong-doer  if  he  permitted  them  to  stray  upon 
the  lands  of  another,  6  Ind.  141 ;  8  Ind.  402  ;  7  Ind.  317  ;  9  Ind.  292, 
cases  cited ;  14  Ind.  317  ;  26  Ind.  370  (89  Am.  Dec.  467)  ;  and  in 
the  absence  of  the  order  of  the  county  commissioners  permitting 
stock  to  run  at  large  the  common-law  rule  prevails  in  this  State, 
27  Ind.  96;  38  Ind.  557,  cases  cited;  43  Ind.  403 ;  71  Ind.  500. 
For  definition  of  a  lawful  fence,  see  Sec.  377,  The  provision  in 
the  statute  here  set  out  refers  only  to  outside  fences,  9  Ind.  290 
(68  Am.  Dec.  624) ;  14  Ind.  317;  33  Ind.  497 ;  and  it  is  wholly 
immaterial  about  the  sufficiency  of  inside  fences,  23  Ind.  319. 
Without  the  order  of  county  board,  the  existence  of  a  lawful 
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fence  is  not  to  be  considered,  75  Ind.  116.  Where  stock  are  per- 
mitted to  run  at  large,  a  land-owner  cannot  detain  such  stock  if 
his  fence  is  not  a  lawful  one,  75  Ind.  1 14.  The  existence  of  an 
order  of  county  board  may  be  proved  as  any  other  fact,  but  in 
the  absence  of  proof  establishing  its  existence  it  will  be  assumed 
that  such  an  order  does  not  exist,  102  Ind.  431.  As  to  rights  of 
land-owner  in  removing  trespassing  stock,  see  6  Blk.  258 ;  9  Ind. 
399  ;  16  Ind.  414.  Animals  running  at  large  without  permission 
of  county  board  may  be  taken  up,  impounded  and  sold,  see  R.  S., 
§§  2639-2643.  It  is  made  the  duty  of  road  supervisors  to  so  treat 
them,  E.  S.,  §  442  (Acts  '87,  p.  38).  See,  generally,  chapter  XI.  on 
Fences,  Sees.  377-394.  A  land-owner  is  not  liable  for  damage 
done  by  trespassing  stock  belonging  to  another,  passing  from 
his  lands  to  those  of  third  party  and  their  doing  injury,  33  Ind. 
498. 


Sec.  721.    Taking  up  estray-— Notice— Assessment  of 
damages. 

When  any  domestic  animal  shall  break  into  the 
inclosure  of  any  person,  such  person,  without  regard 
to  the  season  of  the  year,  may  take  up  such  animal 
as  if  ^^n  estray,  whether  the  owner  be  known  to  him 
or  not,  and  shall  proceed  as  provided  by  law  of 
estray s,  except  as  herein  provided. 

Such  taker-up  shall,  within  twenty-four  hours 
after  such  taking  up,  give  notice  to  the  owner  of 
such  animal,  if  known,  and  he  can  be  immediately 
found. 

The  fact  of  trespass  in  the  inclosure  of  the  taker- 
up  and  the  damages  assessed,  including  pay  for 
assessing,  shall  be  specified  in  such  notice  or  ad- 
vertisement. 

Such  taker-up,  before  posting  or  advertising,  shall 
procure,  from  two  disinterested  freeholders,  an  ex- 
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amination  and  assessment  of  damages,  with  a 
certificate  of  the  same,  including  reasonable  pay 
for  such  assessment  (R.  S.  4837,  4838,  4839,  4840. 
In  force  May  6,  1853.) 

The  statute  does  not  authorize  the  seizing  of  stock  for  the 
purpose  of  enforcing  payment  of  damages  and  costs,  where 
they  are  not  strictly  estray,  but  have  merely  escaped  temporarily 
from  a  known  owner,  104  Ind.  165  (3  N.  E.  R.  817).  The  provis- 
ions  of  the  statute  must  be  strictly  followed,  90  Ind.  563. 

Sec.  722.   Procedure  after  notice. 

If,  before  trial,  the  owner  of  such  trespassing 
animal  shall  have  tendered  to  the  person  injured 
any  costs  which  may  have  accrued,  and  also  an 
amount,  in  lieu  of  damage,  which  shall  equal  or 
exceed  the  amount  of  damages  afterward  awarded 
by  the  Court  or  by  a  jury,  or  shall  offer,  in  writing, 
to  confess  judgment  for  the  same,  and  if,  notwith- 
standing, the  said  injured  person,  refusing  the  said 
offer,  cause  the  trial  to  proceed,  he  shall  pay  costs, 
and  recover  only  the  damages  awarded. 

The  owner  shall  not  be  entitled  to  demand  the 
trespassing  estray  from  such  taker-up,  unless  he  pro- 
ceed, as  in  .case  of  estrays,  to  prove  his  property 
and  pay  costs  allowed  in  the  case  of  estrays,  and 
also  damages  and  the  costs  of  assessment. 

If  the  owner  of  the  estray,  at  any  time  within  five 
days  after  he  has  had  notice  of  assessment  of  dam- 
ages, controvert,  before  any  Justice  of  the  township, 
the  amount  of  damages  or  deny  such  trespass,  the 
cause  shall  be  docketed  for  trial. 

Either  party  may  demand  a  jury;  and  such  trial 
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shall  proceed,  and  judgment  be  rendered  and  execu- 
tion issue,  as  in  other  cases. 

If  damages  be  assessed  on  such  trial,  such  dam- 
ages and  all  costs  must  be  paid  by  the  owner  before 
he  recover  his  property, 

If  the  verdict  or  finding  be,  that  the  trespass  was 
not  committed  by  the  property  taken  up,  judgment 
shall  go  against  the  taker-up  for  all  costs  and  for 
such  damages  as  may  be  assessed. 

When  a  trespassing  estray  is  sold,  the  taker-up, 
in  addition  to  the  usual  cost  and  allowances  in  the 
case  of  estrays,  may  retain,  out  of  the  value  of  such 
estray,  the  damages  sustained  by  such  trespass  and 
the  costs  of  their  assessment 

In  case  a  trespassing  estray  is  taken  up,  and  the 
Court  or  jury  find  the  fence  not  lawful,  the  animal 
shall  be  released,  and  the  occupant  of  the  inclosure 
shall  pay  costs  and  damages.  (R.  S.  4836,  4841, 
4842,  4843,  4844,  4845,  4846,  4847.    In  force .) 

The  last  sentence  of  this  section  is  limited  by  Sec.  720.  Ift 
case  of  outside  fences  it  is  not  necessary  to  show  that  they  were 
lawful  unless  the  trespassing  animals  were  permitted  to  run  at 
large  by  the  county  commissioners,  Sec.  720 ;  and  as  to  partition 
fences,  excepting  the  provisions  made  by  Sees.  378-382,  parties 
are  left  to  their  common-law  rights  and  liabilities,  33  Ind.  498,- 
cases  cited. 

Sec.  723.    Removing  firuit,  eto.»  or  fixtures. 

Whoever  unlawfully  enters  upon  the  lands  of 
another,  and  severs  from  the  soil  any  product  or 
fruit  growing  thereon,  the  property  of  another,  of 
the  value  of  ten  cents  or  upwards;  or  shall  sever 
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from  any  building,  or  from  any  gate,  fence,  or  other 
railing  or  inclosure,  the  property  of  another,  or  any 
part  thereof,  of  the  like  value, — upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  not  more  than  six 
months.     (R.  S.  1940.     In  force  Sept.  19,  1881.) 

This  statute  does  not  make  a  simple  entry  upon  the  land  of 
another,  without  license,  an  indictable  offense,  32  Ind.  34 ;  an  unlaw- 
ful going  upon  the  lands  is  an  essential  ingredient  of  the  offense, 

68  Ind,  267.  An  indictment  lies  for  the  removal  of  ice,  33  Ind. 
402  (5  Am.  Rep.  224) ;  green  and  growing  corn,  68  Ind.  43 ;  see 

69  Ind.  50.  See,  as  to  removal  of  partition  fence,  63  Ind.  528  ; 
83  Ind.  357.     See  Sec.  728. 

Sec.  724.    Oreating  stagnant  water. 

Whoever  builds,  erects,  continues,  or  keeps  up 
any  dam  or  other  obstruction  to  any  stream  of 
water,  and  thereby  produces  stagnant  water  which 
is  manifestly  injurious  to  the  public  health  and 
safety,  shall  be  fined  not  more  than  five  hundred 
dollars  nor  less  than  ten  dollars.  (R.  S.  2067.  In 
force  Sept.  19,  1881.) 

See  5  Ind.  433 ;  6  Ind.  165  ;  87  Ind.  455. 

Sec.  725.    Befouling  water. 

Whoever  maliciously  or  mischievously  puts  any 
dead  animal  carcass,  or  part  thereof,  or  any  other 
putrid,  nauseous,  noisome,  or  offensive  substance, 
upon  any  highway,  or  into,  or  in  any  manner  be- 
fouls, any  well,  cistern,  spring,  brook,  canal,  or 
"stream  of  running  water,  or  any  reservoir  of  water- 
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works,  of  which  any  use  is  or  may  be  made  for 
domestic  purposes,  shall  be  fined  not  more  than  one 
hundred  dollars  nor  less  than  five  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  not 
more  than  sixty  days  nor  less  than  ten  days.  (R.  S. 
2075.    In  force  Sept.  19,  1881.) 

See  29  Ind.  517. 
Sec.  726.    Arson. 

Whoever  willfully  and  maliciously  burns  or  at- 
tempts to  burn  any  dwelling-house  or  other  build- 
ing, finished  or  unfinished,  occupied  or  unoccupied, 
whether  the  building  be  used  or  intended  for  a 
dwelling-house  or  for  any  other  purpose;  or  any 
boat,  wharf-boat,  water-craft,  or  vessel,  finished  or 
unfinished;  or  any  bridge,  whether  wholly  within 
this  State  or  not ;  or  any  cord-wood  in  a  pile ;  or  any 
rick,  stack,  or  shock  of  grain,  hay,  or  straw ;  or  any 
grain  not  severed  from  the  ground ;  or  any  fence,  of 
whatever  material  constructed;  or  the  material  in- 
tended for  the  construction  of  any  such  house, 
building,  boat,  bridge,  or  fence;  or  any  tan-bark, 
tree,  timber  or  lumber;  or  any  railroad  car  or  a 
water-tank  connected  with  a  railroad — the  property 
so  burned  being  of  the  value  of  twenty  dollars  or 
upwards,  and  being  the  property  of  another,  or 
being  insured  against  loss  or  damage  by  fire ;  and 
the  burning  or  attempt  to  burn,  being  with  intent  to 
prejudice  or  defraud  the  insurer, — is  guilty  of  arson, 
and,  upon  conviction  thereof,  shall  be  imprisoned  in 
the  State  prison  not  more  than  twenty-one  years' 
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nor  less  than  one  year,  and  fined  not  exceeding 
double  the  value  of  the  property  destroyed.  And 
should  the  life  of  any  person  be  lost  thereby,  such 
offender  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  shall  suffer  death  or  be  imprisoned 
in  the  State  prison  during  life.  (R.  S.  1927.  In 
force  Sept.  19,  1881.) 

At  common  law  one  in  possession  could  not  be  guilty  of  arson, 
3  Blk.  485  ;  but  under  this  statute  a  husband  may  be  convicted  of 
arson  for  burning  his  wife's  house,  though  he  be  living  in  it  at  the 
time,  109  Ind.  527  (10  N.  E.  R.  570).  No  conviction  can  be  had 
under  this  statute  for  an  attempt  to  commit  arson,  120  Ind.  322 
(22  N.  E.  R.  313);  and  an  indictment  charging  merely  an  at- 
tempt is  bad,  119  Ind.  332  (21  N.  E.  R.  911).  As  to  sufficiency 
of  description  of  property,  see  6  Blk.  295;  26  Ind.  266;  53  Ind. 
30;  100  Ind.  259;  112  Ind.  373  (14  N.  E.  R.  241) ;  ownership  and 
value,  7  Blk.  168 ;  53  Ind.  30.  See,  generally,  on  criminal  prosecu- 
tions for  arson,  104  Ind.  359  (4  N.  E.  R.  145);  65  Ind.  204;  112 
Ind.  373  (14  N.  E.  R.  241) ;  11  Ind.  234 ;  12  Bush  (Ky.)  243 ;  20 
Ind.  242.  Civil  actions,  57  Ind.  378  (26  Am.  Rep.  61).  As  to 
what  is  arson,  consult  81  Am.  Dec.  65-76,  note. 

Sec.  727.    Burning  woods  grass,  etc. 

Whoever  maliciously  or  wantonly  sets  fire  to  any 
woods,  or  to  anything  growing  or  being  upon  any 
prairie  or  grounds,  not  his  own  property ;  or  mali- 
ciously or  wantonly  permits  any  fire  to  pass  fi'om  his 
own  prairie  or  grounds,  to  the  injury  or  destruction 
of  the  property  of  any  other  person, — ^shall  be  fined 
not  more  than  one  hundred  dollars,  nor  less  than 
five  dollars,  to  which  may  be  added  imprisonment  in 
the  county  jail  not  exceeding  thirty  days.  (R.  S. 
1928.     In  force  Sept.  19,  1881.) 
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Sec.  728.    Ix\jur7  to  trees  or  vines. 

Whoever  cuts  down  or  destroys,  or  by  girdling  or 
any  other  means  injures  any  standing  or  growing 
vine,  bush,  shrub,  sapling,  or  tree  on  the  land  of  any 
other  person,  or  on  land  belonging  to  the  State,  or 
to  any  county  or  township  therein,  or  on  any  land 
reserved  or  granted  for  the  use  of  schools  or  semi- 
naries, without  a  license  to  do  so  from  competent 
authority;  or  who,  without  such  license,  shall  cut 
down  or  remove  from  any  such  lands,  or  from  lands 
belonging  to  the  United  States,  any  tree,  stone,  tim- 
ber, or  other  valuable  article, — ^is  guilty  of  a  trespass, 
and,  upon  conviction  thereof,  shall  be  fined  in  five 
times  the  value  of  such  property,  to  which  may  be 
added  imprisonment  not  exceeding  twelve  months 
in  the  county  jail.  The  provisions  of  this  section 
shall  not  apply  to  actual  settlers  upon  public  lands, 
who  cut  timber  and  use  stone  for  their  own  farming 
purposes  upon  the  land  on  which  they  may  reside. 
(R.  S.  1961.    In  force  Sept.  19,  1881.) 

As  to  sufficiency  of  indictment,  see  8  Blk.  299 ;  3  Ind.  529 ; 
30  Ind.  287;  56  Ind.  79;  69  Ind.  278;  80  Ind.  566;  69  Ind.  261. 
Description  of  land  required,  30  Ind.  1 1 1 ;  80  Ind.  568.  The 
exact  amount  of  damages  need  not  be  alleged,  as  the  value  of  the 
property  constitutes  the  basis  of  it,  16  Ind.  230;  see  80  Ind.  568. 
The  thing  removed  must  constitute  a  part  of  the  realty,  31  Ind. 
73.  Ice  is  so  regarded,  33  Ind.  402  (5  Am.  Rep.  224).  A  tenant 
has  no  right  to  cut  green  and  growing  timber,  65  Ind.  385.  One 
in  possession  of  lands  under  a  contract  of  purchase,  though  fraud- 
ulent, is  not  liable  to  a  criminal  prosecution  for  cutting  down 
trees,  10  Ind.  492 ;  nor  is  one  who  holds  under  color  of  title,  13 
Ind.  375.     A  criminal  prosecution  will  lie  under  this  section, 
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although  one  has  established  his  rights  by  civil  judgment,  which 
the  defendant  wantonly  disregards,  83  Ind.  357. 

Sec.  729.    Lsjury  to  trees  on  highway. 

Whoever  shall  willfully,  maliciously,  or  mischiev- 
ously, and  without  right,  cut  down,  or  in  any  way 
injure,  any  tree  on  the  public  highway  shall  be  fined 
not  more  than  five  hundred  dollars  nor  less  than  five 
dollars.     (R.  S.  1963.     In  force  Sept.  19,  1881.) 

Sec.  730.    Chitting  shade  trees. 

Whoever  removes,  destroys,  cuts,  or  girdles  any 
shade-tree,  or  carries  off  or  removes  or  in  anywise 
injures  the  protecting  box  of  any  shade-tree,  in  any 
city,  town,  or  village  of  this  State,  shall  be  fined  in 
any  sum  not  more  than  fifty  dollars  nor  less'  than 
three  dollars ;  but  this  section  shall  not  be  so  con- 
strued as  to  prevent  any  owner  of  grounds  from 
making  any  necessary  alterations  in  the  walks  or 
trees  on  the  same.  (R.  S.  1965.  In  force  Sept  19, 
1881.) 

Sec.  731.    Altering  or  removing  landmarks. 

Whoever  knowingly  displaces  or  removes  any 
monument  erected  for  the  purpose  of  designating  or 
perpetuating  the  corner  or  any  other  point  in  the 
boundary  of  any  tract  of  land;  or  maliciously 
or  mischievously  defaces  or  alters  the  mark  upon 
any  monument,  landmark,  or  bearing-tree  for  the 
purpose  of  designating  any  point,  course,  or  line  in 
the  boundary  of  any  tract  of  land ;  or  willfully  cuts 
down  or  removes  any  monument,  landmark,  or 
bearing-tree,  upon  which  such  mark  shall  be  made. 
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with  the  intent  to  destroy  or  efface  such  mark, — ^shall 
be  fined  not  more  than  two  hundred  dollars  nbr  less 
than  five  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  not  more  than  six  months 
nor  less  than  ten  days.  (R.  S.  1966.  In  force  Sept. 
19,  1881.) 

For  construction  of,  and  proceedings  under,  this  section,  see  45 
Ind.  468. 

Sec.  732.    Iiijury  to  dam,  ditch  or  dram. 

Whoever  injures  any  dam,  drain,  embankment, 
ditch,  or  other  construction  made  in  pursuance  of 
law,  or  made  for  the  protection  of  any  highway, 
railroad,  or  bridge ;  or  willfully  destroys  or  throws 
down  any  mile-post,  guide-post,  or  guide-board,  or 
alters  or  effaces  any  inscription  or  device  thereon, — 
shall  be  fined  in  any  sum  not  exceeding  fifty  dollars, 
to  which  may  be  added  imprisonment  in  the  county 
jail  not  exceeding  ten  days.  (R.  S.  1967.  In  force 
Sept.  19,  1 88 1.) 

Sec.  733.   Forcible  entry  or  detainer. 

Whoever  violently  takes  or  keeps  possession  of 
any  lands,  with  menaces,  force,  and  arms,  and  with- 
out authority  of  law,  is  guilty  of  forcible  entry  or 
forcible  detainer,  as  the  case  may  be,  and,  upon  con- 
viction, shall  be  fined  not  exceeding  one  thousand 
dollars.     (R.  S.  1972.     In  force  Sept.  19,  1881.) 

For  construction  of  this  statute,  see  105  Ind.  i  (4  N.  E.  R. 
293),  cases  cited;  26  Ind.  155.  It  is  sufficient  to  charge  the 
forcible  detention  of  a  "  dwelling  house  "  76  Ind.  467.  Interfer- 
ing with  one's  right  to  lawful  possession  of  premises  is  sufficient; 
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he  need  not  have  title,  4  Ind.  516;  93  Ind.  215;  see  61  Ind.  311. 
It  will  not  lie  against  one  in  possession  by  virtue  of  a  writ  issued 
upon  a  judgment  of  a  court  of  competent  jurisdiction,  93  Ind. 
211.  As  to  civil  actions  for,  see  61  Ind.  311 ;  113  Ind.  282  (14  N. 
E.  R.  476).  See,  generally,  18  Am.  Dec.  139-148,  note;  yy  Am. 
Dec.  552-557,  note;  51  Am.  Rep.  366-368,  note;  4  Ind.  516;  7 
Ind.  549 ;  76  Ind.  467. 

Sec.  734.    Hunting  on  inclosed  landls. 

Whoever  hunts  with  a  dog  or  dogs,  or  hunts  or 
shoots  with  any  kind  of  firearms  on  inclosed  lands 
without  having  first  obtained  the  consent  of  the  owner 
or  occupant  thereof,  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  mofe  than  fifty  dollars  nor 
less  than  five  dollars :  Provided,  That  no  prosecution 
shall  be  instituted  under  the  provisions  of  this  sec- 
tion, except  upon  the  consent  of  the  owner  of  the 
land  entered:  And, provided,  further,  That  the  pro- 
visions of  this  section  shall  not  apply  to  wet  or  over- 
flowed lands.  (E.  S.  352.  Acts  1887,  p.  56.  In 
force  May  21,  1887.) 

For  sufficiency  of  indictment,  see  121  Ind.  531  (23  N.  E.  R. 
514). 

Sec.  736.    Lsjury  to  property  while  huntmg. 

Whoever,  while  hunting  upon  the  lands  of  an- 
other, carelessly  or  wantonly  injures  any  cow,  horse, 
hog,  sheep,  chicken,  turkey,  duck,  or  other  property, 
either  real  or  personal,  of.  such  land-owner,  shall  be 
fined  in  any  sum  not  less  than  the  value  of  the  prop- 
erty destroyed  or  amount  of  the  injury  done,  nor 
more  than  double  the  value  of  the  property  destroyed 
or  amount  of  the  injury  done:  Provided,  That  no 
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prosecution  for  a  violation  of  the  provisions  of  this 
section  shall  be  instituted,  except  upon  the  express 
consent  of  such  land  or  property  owner  first  ob- 
tained.    (R.  S.  21 1 1.     In  force  Sept.  19,  1881.) 

Sec.  736.    Oancula  thistles. 

Any  person  or  persons  who  shall  knowingly  allow 
Canada  thistles  to  grow  and  mature  upon  his,  her  or 
their  land,  or  upon  any  land  which  they  may  have 
under  their  charge,  and  every  Supervisor  of  Roads 
who  shall  knowingly  allow  Canada  thistles  to  grow 
and  mature  in  any  public  highway  over,  which  said 
Supervisor  has  supervision,  and  every  Roadmaster 
of  any  railroad  who  shall  knowingly  allow  Canada 
thistles  to  grow  and  mature  on  the  lands  held, 
owned  or  used  by  said  company  as  depot  or  station 
grounds,  or  as  a  right-of-way  for  that  part  of  the  road 
so  owned,  held  or  used  by  said  railroad  company 
over  which  such  Roadmaster  has  supervision,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  con* 
viction  thereof  shall  be  fined,  for  the  first  offense,  in 
any  sum  not  less  than  five  nor  more  than  twenty  dol- 
lars, and  for  the  second  and  each  subsequent  offense 
shall,  upon  conviction  thereof,  be  fined  in  any  sum 
not  less  than  ten  nor  more  than  fifty  dollars.  (E.  S. 
327.     Acts  1885,  p.  115.     In  force  July  18,  1885.) 

Sec.  737.    Gathering  cranberries  on  public  lands. 

• 

Whoever  gathers  cranberries  from  any  of  the  pub- 
lic lands,  State  lands,  or  lands  owned  by  non-resi- 
dents, between  the  first  day  of  May  and  the  fifteenth 
day  of  September  of  any  year,  shall  be  fined  in  any 
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sum  not  more  than  twenty-five  dollars  nor  less  than 
five  dollars ;  but  nothing  herein  contained  shall  pre- 
vent any  person  from  gathering  cranberries  at  any 
time  on  lands  of  which  he  is  the  owner.  (R.  S.  2124, 
In  force  Sept  19,  1881.) 

Sec.  738.   Oonverting  landlords'  portion  of  the  crop- 
Embezzlement. 

Whoever,  being  a  tenant,  with  intent  to  defraud 
his  landlord,  unlawfully  disposes  of,  or  applies  or 
converts  to  his  own  use,  without  the  authority  or 
consent  of  such  landlord,  so  much  of  the  crop  grow- 
ing or  raised  on.  the  leased  premises  as  belongs  to 
the  landlord  under  his  contract  of  leasing  with  such 
tenant,  is  guilty  of  embezzlement,  and,  upon  convic- 
tion thereof,  shall  be  imprisoned  in  the  State  prison 
not  more  than  three  years  nor  less  than  one  year. 
(R.  S.  1949.     In  force  Sept.  19,  1881.) 

See  Sec.  750. 

Sec.  739.    Nuisance. 

For  criminal  prosecutions  for  establishing  or  maintaining  a 
a  nuisance,  see  R.  S.,  §§  2065,  2066,  2068.  For  definition  of 
nuisance,  see  R.  S.,  §  289  (Thornton  and  Ballards*  Code,  §  289) ; 
rights  and  remedies  of  parties  affected,  Thornton  and  Ballards* 
Code,  §  291,  notes  1-4;  Sec.  338,  note  47;  15  N.  E.  R.  6gOynote; 
1 1  N.  E.  R.  467,  note. 
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CHAPTER  XXVI. 

MISCELLANEOUS  SUBJECTS.—ABSTRACTS. 

Sec.  740.    Court  may  order  abstracts  to  be  ftirmshed 
by  parties. 

The  Court,  on  motion,  may  order  a  further  bill  of 
particulars,  when  the  one  filed  is  defective;  and  may, 
in  all  proper  cases,  upon  motion,  order  a  bill  of  par- 
ticulars of  the  claim  of  either  party,  and  abstracts  of 
the  title  to  be  furnished.  (R.  S.  363.  In  force  May 
6,  1853.) 

See  Thornton  and  Ballards'  Code,  §  363.  The  plaintiff  can- 
not be  required  to  furnish  an  abstract  of  title  in  an  action  upon  an 
insurance  policy,  117  Ind.  202  (20  N.  E.  R.  122);  nor  will  a  judg- 
ment be  reversfed  an  account  of  the  court  below  refusing  to  re- 
quire a  party  to  furnish  an  abstract  with  his  pleadings,  unless  the 
rights  of  the  complaining  party  have  suffered,  Id.  As  to  defini- 
tion of  an  abstract  and  its  admissibility  in  evidence,  see  117  111. 
549  (7  N.  E.  R.  75). 

APPEALS. 

Sec.  741.    When  allowed  from  interlocutory  orders. 

Appeals  to  the  Supreme  Court  may  be  taken  from 
an  interlocutory  order  of  any  Circuit  Court  or  Judge 
thereof,  in  the  following  cases  ;*****  * 
Second.  For  the  delivery  of  the  possession  of  real 
property  or  the  sale  thereof  (R.  S.  646.  In  force 
May  6,  1853.) 

(694) 
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See  Thornton  and  Ballards'  Code,  §§  646-648,  notes.  An 
appeal  will  not  lie  from  an  interlocutory  order  directing  the  par- 
tition of  lands  and  appointing  commissioners  to  make  it,  1 5  Ind. 
10;  11  Ind.  356;  see  36  Ind.  160;  but  it  lies  in  case  of  an  inter- 
locutory order  directing  administrator  to  sell  lands  to  pay  debts, 
31  Ind.  i;  and  from  an  order  directing  the  execution  of  a  con- 
veyance and  for  the  sale  of  real  estate,  44  Ind.  353.     See  96  Ind. 

342. 

Sec.  742.   Bond  to  cover  damages  to  realty  and  rents. 

When  an  appeal  is  taken  during  the  term  at  which 
judgment  is  rendered,  it  shall  operate  as  a  stay  of  all 
further  proceedings  on  the  judgment,  upon  an  appeal 
bond  being  filed  by  the  appellant,  with  such  penalty 
and  surety  as  the  Court  shall  approve,  and  within 
such  time  as  it  shall  direct,  payable  to  the  appellee, 
with  condition  that  he  will  duly  prosecute  his  appeal, 
and  abide  by  and  pay  the  judgment  and  costs  which 
may  be  rendered  or  affirmed  against  him ;  and  if  an 
appeal  is  taken  from  a  judgment  for  the  recovery  of 
real  property,  or  the  possession  thereof,  by  the  party 
against  whom  the  judgment  for  the  recovery  is  ren- 
dered, then  the  condition  of  the  bond  shall  further 
provide,  that  the  appellant  shall  also  pay  all  damages 
which  may  be  sustained  by  the  appellee  for  the 
mesne  profits,  waste,  or  damage  to  the  land  during 
the  pendency  of  the  appeal;  and  if  from  a  judgment 
for  the  recovery  or  return  of  personal  property,  or 
for  such  property  or  its  value,  then  that  if  he  deliver 
or  return  the  property  he  will  also  pay  the  reasona- 
ble value  of  its  use  and  any  damage  it  may  sustain 
during  the  pendency  of  an  appeal.  The  transcript 
shall  be  filed  in  the  office  of  the  Clerk  of  the  Su- 
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preme  Court  within  sixty  days  after  filing  the  bond. 
(R.  S.  638.     In  force  Sept  19,  1881.) 

The  appeal  bond  is  not  essential  to  the  appeal,  but  is  essential 
to  a  stay  of  execution,  63  Ind.  359.     The  execution  on  the  judg- 
ment will  not  be  stayed  until  the  bond  is  actually  filed,  94  Ind. 
364.     An  appeal  will  not  be  dismissed  because  no  bond  is  filed, 
85  Ind.  255.     Filing  of  the  bond  as  approved  by  the  court  in 
term  stays  all  further  proceedings  upon  the  judgment,  without 
any  order  of  the  Supreme  Court,  41  Ind.  108.  The  bond  need  not 
be  signed  by  the  appellants.     It  is  sufficient  if  signed  by  their 
sureties,  58  Ind.  79.     Where  the  bond  is  filed  and  the  appeal  is 
not  perfected,  an  action  on  the  bond  will  lie,  though  the  condition 
required  by  the  statute  be  not  in  the  bond,  37  Ind.  484.     In  an 
action  to  recover  real  estate  wherein  a  judgment  for  possession 
has  been  rendered,  the  obligors  upon  the  appeal  bond  will  be 
liable  for  the  rents  and  profits  pending  the  appeal,  99  Ind.  345  ; 
see  Id  Ind.  100;   115  Ind.  539  (18  N.  E.  R.  37).     In  a  suit  upon 
the  bond  the  surety  cannot  go  behind  the  judgment  of  the  court, 
15  Ind.  502.     Where,  on  an  appeal  b)'  a  defendant  in  a  divorce 
case,  the  judgment  of  the  court  below  was  for  $200  alimony  and 
one-third  of  the  defendant's  real  estate,  and  the  court  below  was 
directed  by  the  Supreme  Court  to  modify  this  judgment  by  increas- 
ing the  alimony  to  $3,200  and  release  the  land,  it  was  held  that  the 
sureties  on  the  appeal  bond  were  liable  for  only  $200,  13  Ind.  562. 
Neither  the  clerk  of  the  circuit  nor  of  the  Supreme  Court  can  ap- 
prove the  bond  for  an  appeal  in  term,  31    Ind.  31;  15   Ind.  219. 
The  time  within  which  to  file  the  bond  may  be  given  at  any- 
time during  the  term  of  the  trial,  88  Ind.  57.     It  must  be  ap- 
proved by  the  court,  87  Ind.  20;  iii  Ind.  561  (12  N.  E.  R.  513); 
but  the  approval  may  be  waived,  81  Ind.  164.     For  sufficiency  of 
complaint  On  appeal  bond,  see  94  Ind.  571.     Consult,  generally,  as 
to  actions  on  appeal  bonds,  3  Ind.  532 ;  JJ  Ind.  585 ;  defective 
bonds,  see  Thornton  and  Ballards'  Code,  §§  1221,  1283,  1284. 

Sec.  743.    Restitution  upon  reversal  of  a  judgment. 

The  reversal  of  any  judgment  by  virtue  of  which 
any  real  estate  has  been  sold  or  transferred,  or  the 
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title  thereto  affirmed,  shall  not  avoid  the  sale,  trans- 
fer,  or  title,  if  the  person  to  be  affected  thereby  shall 
be,  or  claim  under,  a  purchaser  in  good  faith,  and 
not  a  party  to  the  record  or  attorney  of  any  party. 

In  every  case  of  a  sale,  transfer,  or  confirmation  of 
real  estate  upon  execution  or  by  judgment,  where 
the  defendant  cannot  have  restitution  of  his  estate, 
he  shall  be  entitled  to  recover  of  the  judgment-plain- 
tiff the  full  value  of  the  estate  with  interest,  when  the 
judgment-plaintiff  has  purchased  the  estate,  or  had 
the  same  confirmed  or  transferred  to  him;  and  when 
the  land  has  been  solci  by  the  sheriff  to  any  other 
person,  he  may  recover  the  proceeds  of  the  sale,  with 
interest,  deducting  the  amount  applied  to  the  costs 
of  the  judgment-defendant  Any  judgment,  by 
virtue  of  which  any  real  estate  has  been  sold  or 
transferred,  or  the  title  confirmed,  the  judgment- 
defendant  5^^//  have  restitution  thereof  as  follows : 

He  may  notify  the  purchaser  or  his  tenant,  or  other 
person  in  possession,  that  at  the  next  term  he  will 
move  the  Court  which  rendered  the  judgment  to 
restore  to  him  the  possession  of  the  premises. 

Upon  proof  that  the  notice  has  been  served  ten 
days,  the  Court  may  proceed  to  hear  and  determine 
the  issues  made  by  the  parties,  and  render  judgment 
accordingly,  or  the  judgment-defendant  may  recover 
his  real  estate  by  the  ordinary  action,  (R.  S.  669, 
670,  671,  672,  673.     In  force  May  6,  1853.) 

The  reversal  of  a  judgment  on  error,  after  a  sale  of  land  under 
it  on  execution,  does  not  affect  the  purchaser's  title,  2  Blk.  295. 
If  a  judgment  be  reversed,  the  party  will  be  restored  to  all  he 
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has  lost,  and  a  writ  of  restitution  will  be  awarded,  2  Ind.  237,  575. 
The  reversal  does  not  avoid  a  sale  to  a  purchaser  in  good  faith, 
or  the  grantee  of  such  purchaser,  16  Ind.  267;  48  Ind.  397;  see  3 
Ohio  338  (17  Am.  Dec.  603).  If  the  sale  is  made  to  a  record 
party  or  his  attorney,  he  takes  with  knowledge  of  errors  affecting 
the  sale,  23  Ind.  600;  59  Ind.  466.  The  statute  protects  purchas- 
ers at  judicial  sales  by  virtue  of  judgments  afterward  reversed, 
but  not  a  purchaser  from  one  who  was  a  successful  party  to  a 
judgment  in  ejectment  afterwards  reversed,  loi  Ind.  373.  The 
value  of  the  property  sold  is  the  measure  of  recovery  and  not  the 
price  for  which  it  was  sold,  83  Ind.  86 ;  and  the  party  may  re- 
cover costs  of  summoning  witnesses  to  prove  the  value  of  such 
property,  83  Ind.  442.  A  grantee  pending  an  appeal  takes  the 
place  of  his  grantor  and  he  is  entitled  to  use  his  name  in  the 
appellate  proceedings,  105  Ind.  Tj  (4  N.  E.  R.  423).  See,  gen 
erally,  upon  the  rights  of  purchasers  pending  litigation,  86  Ind. 
7;  98  Ind.  261,  Sec.  514. 

Sec.  744.    Proceeding  to  annex  tenitoiy  to  cities,  etc. 

In  proceedings  before  the  Board  of  County  Com- 
missioners for  the  annexation  of  territory  to  cities 
and  towns  against  the  will  of  the  owner,  the  peti- 
tioner and  the  owner  of  any  portion  of  the  territory 
proposed  to  be  annexed  may  appeal  to  the  Circuit 
Court  from  the  final  decision  of  the  Board,  by  filing, 
within  thirty  days,  with  the  Auditor,  a  bond  or 
undertaking  for  the  due  prosecution  of  the  appeal 
and  payment  of  all  costs  that  may  be  adjudged 
against  the  appellant,  with  sureties,  to  be  approved 
by  the  Board  or  the  Auditor.  But  no  appeal  shall 
be  dismissed  for  want  of  a  sufficient  bond  or  under- 
taking, if  one  shall  be  filed,  under  the  direction  of 
the  Court,  at  any  time  before  the  trial. 

Within  twenty  days  after  filing  the  appeal-bond 
or  undertaking,  the  Auditor  shall  deliver  it,  with  all 
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the  other  papers  in  the  cause  and  a  complete  tran- 
script of  the  proceedings  of  the  Board,  to  the  Clerk 
of  the  Circuit  Court,  who  shall  docket  it  with  the 
other  causes  pending  therein. 

The  appeal  shall  stand  for  trial,  when  taken  during 
the  session  of  the  Board,  at  the  first  term  after  the 
papers  shall  have  been  filed  ten  days,  and,  when 
taken  in  vacation,  at  the  first  term  after  summons 
shall  have  been  served  upon  the  appellee  ten  days 
before  the  first  day  of  such  term.  The  appeal  shall 
be  tried  and  determined  as  an  original  cause. 

All  further  proceedings  in  the  annexation  of  ter- 
ritory shall  be  suspended  until  the  final  disposition 
of  the  appeal.  The  Court  may  make  a  final  determi- 
nation of  the  proceeding  and  compel  its  execution, 
or  may  send  its  decision  to  the  Board,  with  direction 
how  to  proceed,  and  require  compliance.  (R.  S- 
3243,  3244,  3245,  3246.     In  force  May  31,  1879.) 

Before  the  enactment  of  this  statute  no  appeal  was  allowed  in 
such  proceedings,  35  Ind.  51 ;  39  Ind.  159;  58  Ind.  480. 

ASSIGNMENTS  FOR  CREDITORS. 

Sec.  746.    General  notes. 

For  statute  regulating  assignments  for  the  benefit  of  creditors, 
see  R.  S.,  §§  2662-2683.  The  statute  does  not  prevent  composition 
agreements  with  creditors  ;  for  construction  of  which,  see  76  Ind. 
381 ;  107  Ind.  138  (8  N.  E.  R.  11).  The  deed  passes  no  title  to 
the  assignee  until  recorded,  56  Ind.  118;  65  Ind.  113;  loi  Ind. 
486.  It  is  not  admissible  in  evidence  unless  so  recorded,  84  Ind. 
87.  Where  the  land  is  located  in  more  than  one  county  the  deed 
should  be  recorded  in  each,  58  Ind.  561.  If  the  instrument 
assumes  on  its  face  to  be  a  statutory  assignment,  it  will  be  treated 
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as  an  assignment  of  all  the  debtor's  property,  including  that  pre- 
viously conveyed  in  fraud  of  creditors,  although  not  mentioned  in 
the  deed,  no  Ind.  io6  (lo  N.  E.  R.  929).  The  mere  uninten- 
tional omission  of  property  of  a  trifling  value  does  not  render  an 
assignment  void,  76  Ind.  28.  The  sale  by  assignee  is  a  judicial 
sale  within  the  meaning  of  Sec.  397,  78  Ind.  563;  85  Ind.  128. 
The  circuit  court  of  the  county  where  the  debtor  resides  and 
makes  his  assignment  has  jurisdiction  to  order  and  confirm  the 
sale  of  lands  in  another  county,  78  Ind.  563.  The  purchaser  at 
an  assignee's  sale  takes  subject  to  liens  and  incumbrances,  118 
Ind.  320  (20  N.  E.  R.  800).  The  assignee  may  sell  at  private 
sale,  and  upon  credit,  78  Ind.  563.  His  neglect  to  take  sufHcient 
security  will  not  avoid  the  sale,  26  Ind.  364.  An  assignor  may 
waive  his  right  of  exemption,  120  Ind.  157  (21  N.  E.  R.  328);  and 
it  is  held  that  partners  making  an  assignment  for  the  benefit  of 
creditors  cannot  claim  any  part  of  the  partnership  property  as  ex- 
empt from  execution,  104  Ind.  157  (2  N.  E.  R.  587;  see  pp.  590- 
596,  general  note  on  assignment  by  partners).  The  deed  of 
assignment  does  not  divest  the  lien  of  an  execution,  82  Ind.  58. 
Assignees  are  not  bound  to  redeem  property  subject  to  incum- 
brances, 81  Ind.  372.  At  to  the  rights  of  creditors  having  their 
claims  secured  by  mortgage,  see  116  Ind.  515(19  N.  E.  R.  470). 
The  statute  does  not  allow  preference  of  creditors,  103  Ind.  i66 
(2  N.  E.  R.  579,  note)\  but  such  preferences  do  not  wholly  invali- 
date deeds  of  assignment,  see  108  Ind.  462  (9  N.  E.  R.  449);  109 
Ind.  248  (9  N.  E.  R.  911);  III  Ind.  54(12  N.  E.  R.  87);  but  a 
creditor  may,  even  when  contemplating  an  assignment,  prefer  and 
secure  a  bona  fide  creditor  by  mortgage,  no  Ind.  215  (n  N.  E. 
R.  296).     See,  generally,  19  Ind.  7. 

BONA  FIDE  PURCHASERS. 

Sec.  746.   Who  are. 

Bona  fide  purchasers  are  not  affected  by  proceedings  conse- 
quent upon  the  opening  of  judgments.  See  Thornton  and  Bal- 
lards*  Code,  §§  600-602.  One  who  takes  a  conveyance  of  lands  in 
payment  of  an  existing  debt,  without  notice  of  a  vendor's  lien,  is 
a  bona  fide  purchaser,  and  holds  free  from  the  liens,  93  Ind.  431  ; 
but,  in  order  for  such  to  be  the  result,  he  must  change  his  condi- 
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tion — that  is,  give  up  something  of  value,  lOO  Ind.  514.  Formerly 
our  court  adhered  to  the  rule  that  a  mortgagee  taking  a 
mortgage  to  secure  a  pre-existing  debt,  without  any  new  con- 
sideration whatever  being  paid,  was  regarded  as  an  innocent 
purchaser,  5  Ind.  396;  24  Ind.  14;  but  the  rule  is  now  otherwise. 
There  must  be  some  new  or  additional  consideration  to  make  a 
mortgagee  in  a  mortgage  to  secure  a  pre-existing  debt  an  inno- 
cent purchaser,  63  Ind.  576  (30  Am.  Rep.  250);  28  O.  St.  281; 
79  Ind.  125,  cases  cited.  See,  upon  question  of  pre-existing  debt 
as  a  valuable  consideration,  78  Ind.  439;  89  Ind.  19;  16  Ind. 
174  (79  Am.  Dec.  418) ;  53  Ind.  499;  85  Ind.  163,  515  ;  -93  Ind. 
331  ;  21  Ind.  137  ;  106  Ind.  332  (6  N.  E.  R.  833).  The  plaintiff 
in  an  execution  is  chargeable  with  all  irregularities  in  a  sale  upon 
it,  81  Ind.  277  ;  87  Ind.  62.  As  to  how  far  purchasers  at  judicial 
sales  are  bona  fide,  see  94  Ind.  154.  To  the  extent  which  a  pur- 
chaser has  notice  of  the  prior  rights  of  others,  he  is  not  a  bona 
fide  purchaser,  105  Ind.  355  (5  N.  E.  R.  i);  5  Blk.  277;  30  Ind. 
466;  94  Ind.  381 ;  but  the  claims  of  creditors,  unless  liens  upon 
the  land,  do  not  affect  him,  16  Ind.  172  (79  Am.  Dec.  418).  One 
who  purchases  without  notice  of  fraud  from  a  f^udulent  vendee 
takes  good  title,  31  O.  St.  36;  but  it  is  otherwise  if  he  have 
notice,  no  Ind.  390  (11  N.  E.  R.  463);  see  Purging  Equities,  Sec. 
754.  As  to  bona  fide  purchasers  and  fraudulent  conveyances,  con- 
sult Sec.  131;  36  Ind.  7;  102  Ind.  120;  94  Ind.  154.  A  convey- 
ance  made  in  '*  consideration  of  sum  of  one  dollar  and  natural 
love  and  affection "  constitutes  one  a  purchaser  for  value,  58 
Ind.  I.     For  innocent  purchasers  and  trusts,  see  Sec.  334. 

CONSIDERATION. 

Sec.  747.    Failure  of  consideration  as  a  defense. 

A  failure  or  want  of  consideration,  in  whole  or  in 
part,  may  be  pleaded  to  any  action,  set-off,  or  counter- 
claim upon  or  arising  out  of  any  specialty  bond  or 
deed,  except  instruments  negotiable  by  the  law  mer- 
chant, and  negotiated  before  falling  due.  (R.  S.  366. 
In  force  May  6,  1853.) 
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For  construction,  see  Thornton  and  Ballards*  Code,  §  366.  As 
to  when  failure  of  consideration  is  a  defense  to  an  action  for  pur- 
chase-money, see  Sees.  798,  799. 

Sec.  748.    (General  notes  on  consideration. 

Blackstone  defines  consideration  as  the  material  cause  which 
moves  a  contracting  party  to  enter  into  a  contract,  2  Bl.  Com. 
444;  I  Par.  Con.  429.  Motive  and  consideration  distinguished,  see 
95  Ind.  259.  Generally  speaking,  a  consideration  is  regarded  as  an 
essential  of  a  good  deed,  4  Kent  Com.  462  ;  2  A.  K.  M.(Ky.)296(i2 
Am.  Dec.  396) ;  but  a  deed  without  a  consideration  is  binding  be- 
tween the  parties,  7  Blk.  510;  9  Ind.  331 ;  31  Ind.  56;  Sec.  126.  A 
promise  of  marriage  is  a  sufficient  consideration  for  the  conveyance 
of  land,  29  Ind.  123;  17  O.  St.  649;  and  so  is  natural  love  and 
affection,  17  O.  St.  649;  7  B.  Mon.  (Ky.)  579.  A  contract  or 
conveyance  concerning  lands,  which  has  for  its  consideration  an 
illegal  act,  is  void,  118  Ind.  533  (21  N.  E.  R.  337);  119  Ind.  13.8 
(21  N.  E.  R.  468);  and  a  court  of  equity  will  not  assist  any  one 
to  assert  his  rights  under  such  an  instrument,  who  has  partici- 
pated and  assisted  in  the  consummation  of  such  an  illegality,  10 
Ind.  438 ;  36  O.  St.  442.  If  there  is  in  reality  a  valid  consider- 
ation for  a  conveyance,  it  need  not  necessarily  be  expressed  in 
the  deed,  35  Ind.  170(9  Am.  Rep.  676);  and  if  expressed.it  is 
open  to  inquiry  as  between  the  immediate  parties,  71  Ind.  372  ;  83 
Ind.  379 ;  87  Ind.  5,  cases  cited  ;  see  99  Ind.  510;  4  Bush  (Ky.)  608. 
As  to  what  is  sufficient  consideration  to  support  a  mortgage 
given  by  a  surety,  see  106  Ind.  332  (6  N.  E.  R.  833).  As  to  when  a 
pre-existing  debt  is  sufficient  consideration,  see  preceding  section. 
See,  generally,  upon  subject  of  consideration  in  deeds,  Devlin  on 
Deeds,  §§  806-834 ;  Tiedeman  Real  Prop.,  §  801 ;  Boone  Real 
Prop.,  §  292 ;  3  Wash.  Real  Prop.  368-375. 

'    CROPS,  EMBLEMENTS  AND  ESTOVERS. 

Sec.  749.    Definitions  and  general  principles. 

By  estovers  is  meant  the  right  which  a  tenant  of  agricultural 
lands  has  to  furnish  himself  with  fuel  and  timber  for  repairing  fences, 
etc.,  2  Bl.  Com.  35  ;  Bouvier's  Law  Diet. ;  see  29  Ind.  136;  10  Wend- 
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639;  I  Barb,  592 ;  64  Am.  Dec.  366-370,  nofe;  Boone  Real  Prop., 
g  36 ;  Tiedeman  Real  Prop.,  §  69 ;  i  Wash.  Real  Prop.  1 28- 131.  Em- 
blements are  defined  as  'the  produce  or  fruit  of  land  sown  or  planted: 
the  growing  crops  of  those  vegetable  productions  of  the  soil,  such  as 
grain,  garden  roots,  and  the  like,  which  are  not  spontaneous,  but 
require  an.  outlay  of  cost  and  labor  in  one  part  of  the  year,  the 
recompense  for  which  is  to  arise  in  the  shape  of  a  crop  in  another 
part  of  the  year.  The  produce  of  grass,  trees  and  the  like,  is  not 
signified  by  the  term,"  76  Ind.  532.  For  consideration  of  the 
right  to  emblements  and  its  enforcement,  see  119  Ind.  305  (21  N. 
E.  R.  894).  The  term  is  used  interchangeably  with  crops  or 
growing  crops.  A  mere  trespasser  cannot,  by  his  occupancy  of 
lands,  acquire  a  right  to  emblements,  loi  Ind.  76;  nor  does  a  ten- 
ant at  sufferance  have  the  right,  88  Ind.  470.  They  are  regarded 
as  personal  property,  i  Ind.  13 ;  4  Ind.  146;  15  Ind.  483 ;  42  Ind. 
294;  10  Ind.  376;  3  O.  St.  438;  but  as  a  general  rule  between 
vendor  and  vendee,  the  growing  crop  is  part  of  the  realty,  and 
passes  by  conveyance  to  the  latter,  23  Ind.  56  (85  Am.  Dec.  449) ; 
as  to  effect  of  reservation  by  parol,  see  29  Ind.  509;  67  Ind.  91 
(overruling  10  Ind.  465);  3  O.  St.  438 ;  4  O.  St.  71.  A  mort- 
gagor,  until  deprived  of  the  right  of  possession,  is  entitled  to  the 
crops,  84  Ind.  557.  The  lessee  of  a  tenant  for  life  is  entitled  to  the 
crops  growing  at  time  of  lessor's  death,  98  Ind.  273 ;  and  the  ten- 
ant of  an  execution  defendant  may  retain  crops  grown  and  har- 
vested by  him,  78  Ind.  361 ;  12  Ohio  88.  As  to  rights  of  pur- 
chaser  at  judicial  sale  to  crops,  see  2  Ohio  105;  81  Ind.  249.  A 
crop  sowed  by  a  tenant  for  years,  which  is  unmatured  at  the  ter- 
mination of  his  lease,  passes  to  the  landholder,  4  Blk.  286  (30 
Am.  Dec.  658) ;  2  Bl.  Com.  145 ;  4  Kent  Com.  109.  See  next 
section  as  to  rights  of  landlord  and  tenant  in  respect  to  crops.  A 
plaintiff  recovering  land  in  ejectment  is  entitled  to  the  crops 
thereon,  growing  or  cut  and  shocked  thereon,  which  were  planted 
after  the  action  was  commenced,  99  Ind.  442 ;  see  44  Ind.  291 
(15  Am.  Rep.  235).  See,  generally,  upon  the  subject  of  crops 
and  emblements,  i  Wash.  Real  Prop.  132-138;  Boone  Real  Prop^ 
^§  36;  Tiedeman  on  Real  Prop.,  §§  8,  70,  71. 
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Sec.  750.    Landlord's,  lien  on  crop. 

In  all  cases  where  a  tenant  agrees  to  pay,  as  rent, 
a  part  of  the  crop  raised  on  the  leased  premises,  or 
rent  in  kind,  or  a  cash  rent,  the  landlord  shall  have  a 
lien  on  the  crop  raised  under  such  contract  for  the 
payment  of  such  rent ;  which  lien,  if  the  tenant  re- 
fuse or  neglect  to  pay  or  deliver  to  the  landlord  such 
rent  when  due,  may  be  enforced  by  sale  of  such  crop, 
in  the  same  manner  as  the  lien  of  a  chattel  mortgage 
containing  a  power  to  sell :  Provided,  That  nothing 
herein  contained  shall  prohibit  the  tenant,  after  notice 
in  writing  to  the  landlord  or  his  agent,  from  remov- 
ing from  such  leased  premises  his  own  part  of  said 
growing  crop,  and  no  more  than  such  part,  and  from 
also  disposing  of  the  same  whenever  the  rent  is  to 
be  paid  in  part  of  the  crop  raised ;  but  in  other  cases, 
he  may  remove  not  more  than  one-half  of  the  crop 
growing  or  matured.  (R.  S.  5224.  In  force  April 
7,  1881.) 

It  is  a  criminal  offense  for  a  tenant  to  embezzle  crops  subject 
to  lien  of  his  landlord,  Sec.  738.  The  landlord  has  the  lien 
whether  the  rent  is  to  be  paid  in  cash  or  in  part  of  the  crop,  80 
Ind.  37.  The  lien  passes  to  the  assignee  of  the  lease,  94  Ind.  326; 
and  a  purchaser  of  the  crop  from  the  tenant  takes  its  subject  to 
the  lien,  and  has  no  greater  rights  than  the  tenant,  80  Ind.  37. 
Where  the  rent  is  to  be  paid  in  a  portion  of  the  crop,  and  the 
landlord's  portion  is  to  be  delivered  at  a  fixed  time,  until  such 
time  the  tenant  has  the  exclusive  right  of  possession  of  the  crop, 
and  may  maintain  trespass  against  the  landlord  or  his  vendee. 
56  Ind.  165  (26  Am.  Rep.  i8);  84  Ind.  597;  94  Ind.  319-328  (48 
Am.  Rep.  155),  cases  collected  and  reviewed.  If  the  tenant  fail 
to  deliver  the  landlord's  portion,  replevin  or  conversion  may  lie, 
49  Ind.  373  (19  Am.  Rep.  683);  82  Ind  330.  The  tenant  does 
not  insure  the  crop  from  damage  by  bad  weather,  94  Ind.   32. 
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The  custom  of  the  country  may  be  considered  in  determining 
rights  in  reference  to  crops,  6  O.  St;  90.  Where  the  terms  of  a 
tenancy  are  uncertain,  a  tenant  who  sows  a  crop  is  entitled  to 
re^p  it,  81  Ind.  249.  A  tenant's  right  to  crops  is  subject  to  his 
landlord's  title,  44  Ind.  290  (15  Am.  Rep.  235).  The  relation  of 
landlord  and  tenant  will  not  be  implied  between  husband  and 
wife,  and  crops  raised  by  him  on  her  land  belong  to  her,  70  Ind. 
501,  For  particular  cases  in  regard  to  rights  of  landlord  and  ten- 
ant to  crops,  see  i  Ind.  554;  29  Ind.  200;  54  Ind.  52;  76  Ind. 
205;  81  Ind.  254;  88  Ind.  466;  119  Ind.  66(21  N.  E.  R.  339). 
As  to  right  to  manure,  see  53  Ind.  131,  cases  cited. 

DEDICATION. 

Sec.  751.    Remarks. 

Dedication  is  defined  as  the  appropriation  of  realty  by  the 
owner  to  the  use  of  the  public,  and  the  adoption  thereof 
by  the  public,  Anderson's  Law  Diet.,  cit.  19  Pick.  407;  29 
Minn.  42.  An  express  dedication  to  public  use  is  made  by  a  di- 
rect appropriation  of  land  to  such  use,  16  Ind.  362.  There  must 
be  an  intention  to  dedicate  to  public  use,  103  Ind.  349(2  N.  E.  R. 
803);  loi  Ind.  200  (51  Am.  Rep.  749);  7^  Ind.  254.  The  question 
of  intention  is  for  the  jury,  119  111.  367  (10  N.  E.  R.  558).  A 
dedication  may  be  implied  from  the  acts  of  the  owner,  16  Ind.  363, 
cases  cited;  91  Ind.  493;  loi  Ind.  201  (51  Am.  Rep.  549);  76  Ind. 
244.  As  to  when,  by  platting  ground  and  marking  a  portion 
"  Public  square,"  a  dedication  is  effected,  see  7  Ind.  641 ;  8  Ind. 
175.  378;  9  Ohio  80  (34  Am.  Dec.  422);  18  Ohio  18;  2  O.  St. 
108;  18  O.  St.  221  (98  Am.  Dec.  114).  The  marking  on  a  plat  of 
lands  traversed  by  a  railroad,  "Depot  of  Ohio&  Penn.  R.  R.,"  was 
held  not  to  constitute  a  dedication  of  said  lot  to  the  railroad  com- 
pany or  the  public,  19  O.  St.  514.  It  is  held  that  a  dedication 
may  be  made  to  a  particular  class  or  society,  as  a  church,  5  Bush 
(Ky.)  401  (96  Am.  Dec.  360).  Where  land  has  been  dedicated  as 
a  "public  square  "in  a  town,  the  legislature  has  no  power  to 
authorize  a  diversion  of  it  to  other  uses,  7  Ohio  pt.  i,  p.  221  (28 
Am.  Dec.  641).  Individuals  owning  lands  adjoining  such  square 
may  invoke  a  court  of  equity  to  protect  it.  Id.;  6  Ohio  298  (27 
Am.  Dec.  254).     As  to  when  a  dedication  may  be  implied  from 
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platting  property  and  selling  lots  with  reference  to  streets,  alleys, 
squares  marked  thereon,  see  8  Ind.  378 ;  23  Ind.  525 ;  8  Bush  (Ky.) 
122;  18  Ohio  94;  6  Ohio  298  (27  Am.  Dec.  254).  Condition  in 
such  dedication  that  abutters  on  streets  shall  be  exempt  from 
taxes  for  street  improvements  unless  a  majority  assent  thereto  is 
inoperative,  31  O.  St.  506.  As  to  dedication  by  plat  executed  by 
commissioners  in  partition,  loi  Ind.  200  (51  Am.  Rep.  749);  power 
of  guardian  to  make  a  dedication,  Id.  A  dedication  maybe  made 
or  proved  by  parol,  7  Ind.  641 ;  5  Bush  (Ky.)  401  (96  Am.  Dec. 
360).  In  order  to  establish  it  by  user,  the  use  must  have  been  by 
the  public,  30  Ind.  389  (95  Am.  Dec.  703).  A  dedication  by  hus- 
band bars  inchoate  rights  of  wife,  85  Ind.  104.  For  full  consider- 
ation of  law  of  dedication,  see  loi  Ind.  200  (51  Am.  Rep.  749);  i 
O.  St.  478;  27  Am.  Dec.  559~57o. 

DESCRIPTION  OF  REAL  ESTATE. 

Sec.  752.    General  notes. 

Any  conveyance  of  real  property  which  does  not  contain 
such  a  description  of  it  as  to  make  the  lands  ascertainable 
is  void,  98  Ind.  271;  81  Ind.  190.  The  office  of  the  descrip- 
tion is  not  to  identify  the  land,  but  to  supply  the  means  of 
identification,  108  Ind.  130  (9  N.  E.  R.  119);  73  Ind.  407;  89 
Ind.  330;  and  where  the  land  can  be  located  by  it,  it  is  suf- 
ficient, 97  Ind.  297;  81  Ind.  180;  6  Ind.  62;  120  Ind.  119  {22 
N.  E.  R.  127);  103  Ind.  279(2  N.  E.  R.  735).  The  description 
should  be  liberally  construed,  29  Ind.  i;  loi  Ind.  310;  but  the 
mere  designation  of  a  "  part "  of  a  certain  fourth  of  a  designated 
quarter  section,  containing  so  many  acres,  is  insufficient,  86  Ind. 
421 ;  but  it  was  held  that  so  many  acres  in  a  certain  comer  was 
good,  2  Ohio  333  (15  Am.  Dec.  555).  For  particular  descriptions 
held  sufficient,  see  64  Ind.  162;  62  Ind.  104;  89  Ind.  475;  insuf- 
ficient, 40  Ind.  386;  42  Ind,  267;  2  Ind.  181.  An  omission  to 
state  name  of  the  State  or  county  where  the  land  is  located,  in 
connection  with  the  description  of  it  does  not  invalidate  the  con- 
veyance, if  that  fact  is  ascertainable  from  other  parts  of  the  in- 
strument and  the  legal  presumptions  arising  therefrom,  1 19  Ind. 
181  (21  N.  E.  R.  475);  79  Ind.  235 ;  and  if  the  conveyance  is  exe- 
cuted  by  residents  of  this  State  and  in  conformity  with  the  statu- 
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tory  forms,  and  contains  nothing  to  the  contrary,  the  land  will  be 
presumed  to  be  in  this  State,  Id.;  8i  Ind.  146.  In  construing  de- 
scription of  real  estate  monuments  control,  the  courses  and  dis- 
tances, and,  lastly,  in  their  absence,  the  designated  quantity  will 
prevail,  104  Ind.  i  (3  N.  E.  R.  557);  29  Ind.  574;  98  Ind.  457;  see 
24  Ind.  175;  23  Ind.  525;  14  Ohio  529.  As  to  what  are  monu- 
ments, 98  Ind.  457.  The  rule  that  monuments  control  distances 
is  subject  to  exceptions,  16  Ohio  22 ;  but  they  are  few,  23  Ind. 
525.  Description  by  metes  and  bounds  prevails  over  general  lo- 
cation, 24  O.  St.  141;  and  maps  and  plats  are  more  to  be  relied 
upon  than  a  call  for  distance  and  quantity,  2  O.  St.  363.  Rule  in 
case  of  repugnant  and  impossible  description,  see  24  Ind.  175.  As 
to  how  far  the  statement  of  the  quantity  of  land  controls,  104  Ind. 
I  (3  N.  E.  R.  557).  Specifications  as  to  quantity  are  governed  and 
controlled  by  designated  metes  and  bounds,  81  Ind.  575  ;  45  O. 
St.  368  (13  N.  E.  R.  584).  As  to,  when  a  mere  recital  of  number 
of  acres  amounts  to  a  covenant  by  the  grantor  of  the  amount. 
Id.  Decrease  in  number  of  acres  specified  will  entitle  vendee  to 
an  abatement  in  purchase-price ;  when  and  when  not,  see  106  Ind. 
185  (6  N.  E.  R.  600);  20  Ohio  453  ; '  51  Ind.  99;  54  Ind.  368  ;  4 
Ind.  512.  Expression  **  more  or  less,"  see  89  Ind.  473 ;  17  O.  St. 
96.  A  conveyance  of  "  all  the  land  "  of  a  party  is  good,  99  Ind. 
184;  see  114  Ind.  311  (15  N.  E.  R.  345);  37  O.  St.  126  (41  Am. 
Rep.  493).  Where  there  is  a  general  designation  of  the  property, 
parol  evidence  is  competent  to  show  what  property  the  descrip- 
tion covers,  89  Ind.  324;  114  Ind.  311  (15  N.  E.  R.  345).  As  to 
how  far  this  rule  applies  to  wills,  see  jj  Ind.  96  (40  Am.  Rep. 
289) ;  79  Ind.  402 ;  95  Ind.  184;  20  O.  St.  517  ;  26  O.  St.  604;  32 
O.  St.  313 ;  37  O.  St.  126  (41  Am.  Rep.  493).  It  is  admissible  to 
explain  an  ambiguity,  29  Ind.  574;  4  Blk.  370 ;  foundation  for  such 
evidence  must  be  laid  in  the  pleadings,  41  Ind.  466.  See,  on  ad- 
missibility of  extrinsic  evidence,  46  Ind.  427 ;  29  O.  St.  150.  For 
sufficient  description  in  a  mortgage,  see  64  Ind.  376 ;  66  Ind.  145  ; 
writ  of  attachment,  10  Ind.  149;  86  Ky.  93  (5  S.  W.  R,  346);  ju- 
dicial sales  and  sheriffs*  deeds.  Sec.  210;  14  N.  E.  R.  983  ;  68  Ind. 
442  ;  10  Ohio  42  ;  29  O.  St.  636;  complaint  in  ejectment,  98  Ind. 
38,  cases  cited ;  45  Ind.  281 ;  97  Ind.  164;  89  Ind.  131, 475  ;  92  Ind. 
120;  95  Ind.  397 ;  37  Ind. 487;  36  Ind.  257;  Sec.  662  ;  petition  of  ad- 
ministrator to  sell  lands,  4  Ind.  469;  Sec.  245;  foreclosure  of  mort- 
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gage,  5  Blk.  143.  Defective  description  is  defense  in  foreclosure 
proceedings,  when,  35  Ind.  268.  As  to  reforming  and  foreclosing 
mortgage,  see  Sec.  153 ;  80  Ind.  509.  A  defective  description  may 
be  remedied  by  averments  in  complaint  to  foreclose,  loi  Ind.  314; 
98  Ind.  454 ;  but  no  averment  can  cure  a  description  so  defective 
that  the  mortgage  is  void,  56  Ind.  363.  Where  a  defective  descrip- 
tion is  a  mistake  of  fact  and  not  of  law,  it  may  be  reformed,  98 
Ind.  271 ;  95  Ind.  326;  108  Ind.  61  (9  N.  E.  R.  112);  108  Ind.  130 
(9  N.  E.  R.  119).  A  correction  may  be  had  as  between  the  par- 
ties or  their  privies,  6  Blk.  448  (39  Am.  Dec.  437) ;  79  Ind.  417 ;  81 
Ind.  147 ;  but  not  to  the  injury  of  intervening  rights,  84  Ind.  296 ; 
unless  the  parties  take  with  notice,  1 1  O.  St.  283  (78  Am.  Dec. 
308);  as  to  who  are  such  intervening  purchasers,  see  79  Ind.  417; 
64  Ind.  376.  See,  on  reformation  of  defective  description,  64  Ind. 
163  ;  108  Ind.  130  (9  N.  E.  R.  1 19) ;  84  Ind.  296.  See,  generally, 
upon  description  of  real  estate,  30  Am.  Dec.  734-742,  note ;  35  Am. 
Dec.  373,  374,  note ;  55  Ind.  88;  97  Ind.  164;  114  Ind.  311  (15  N. 
E.  R.  345);  5  Ind.  302  ;  24  Ind.  175;  88  Ind.  342.  Boundaries, 
Sec.  189;  Riparian  rights.  Sec.  603. 

DITCHES  AND  DRAINS. 

Sec.  763.   Lien  of  Ditch  assessments. 

The  statutes  providing  for  the  construction  of  drainage  by 
assessment  upon  land-owners  are  constitutional,  103  Ind.  486 
(3  N.  E.  R.  144);  104  Ind.  503  (i  N.  E.  R.  871);  97  Ind.  80, 
162 ;  8  O.  St.  333 ;  20  O.  St.  349.  R.  S.,  §§  4573-4284,  was 
amended  by  E.  S.,  §§  1175-1183  (Acts  '83,  p.  173),  loi  Ind. 
321,  which  was  supplanted  by  E.  S.,  §§  1184-1196  (Acts  '85, 
p.  129).  With  certain  exceptions  provided  by  the  statute,  the 
assessments,  when  approved,  are  lien  upon  the  land  from  the  time 
of  filing  the  petition,  E.  S.,  §  1189;  see  loi  Ind.  446;  118  Ind.  494 
(21  N.  E.  R.  45).  The  act  of  '83,  §  4,  E.  S.,  §  11 78,  gave  the  drain- 
age  commissioner  various  means  of  collecting  the  assessment,  106 
Ind.  157  (6  N.  E.  R.  136);  but  under  the  present  law,  when  the 
assessment  is  not  satisfied  in  some  method  provided  by  the  stat- 
ute, the  commissioner  may  enforce  his  lien  against  the  particular 
lands  so  assessed,  but  no  other,  by  suit,  E.  S.,  §  1 188.  The  action 
must  be  commenced  in  the  county  where  the  land  lies,  106  Ind. 
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157  (6  N.  E.  R.  136) ;  see  97  Ind.  23.  As  to  the  sufficiency  of  the 
complaint  in  such  cases,  see  97  Ind.  33,  391,  399;  100  Ind.  487; 
118  Ind.  494  (21  N.  E.  R.  45) ;  62  Ind.  314, 469.  As  to  assessment 
for  repairs,  collection, and  lien  of,  see  E.  S.,  §§  1 193, 1208 ;  1 15  Ind. 
533  (18  N.  E.  R.  50);  III  Ind. 65  (11  N.  E.  R.  958);  115  Ind.  470 
(18  N.  E.  R.  12);  118  Ind.  329(21  N.  E.  R.  21);  104  Ind.  364(16 
N.  E.  R.  640).  The  drainage  act  of  1885  did  not  affect  proceed- 
ings pending  at  time  of  its  enactment,  E.  S.,  §  1196;  108  Ind.  262 
(9  N.  E.  R.  100);    115  Ind.  470(8  N.  E.  R.  12);    117  Ind.  201  (19 

N.  E.  R.  760). 

* 

EQJJITY. 

Sec.  764:    Eqxdtable  title— Purging  eqxiities. 

By  equitable  title  is  meant  a  title  available  or  enforceable  in  a 
court  of  equity,  Anderson's  Law  Diet.,  Subject-title;  see,  for  illus- 
tration of  such  title,  45  Ind.  360;  91  Ind.  304;  15  Ohio  568  (45 
Am.  Dec.  S90).  It  cannot  arise  from  an  illegal  and  void  instru- 
ment, 39  Ind.  95.  The  assignee  of  such  a  title  takes  simply  the 
rights  of  his  assignor,  12  Ind.  539.  Creditors  may  subject  such 
an  interest  to  payment  of  debts,  2  Blk.  356,  421 ;  See  Sec.  195. 
Ordinarily,  in  the  case  of  conflicting  equities,  the  oldest  prevails, 
I  Bibb  (Ky.)  523  ;  i  Blk.  94(12  Am.  Dec.  208);  11  Bush  (Ky.) 
367 ;  but  this  rule  will  not  be  allowed  to  defeat  a  junior  equity 
superior  in  merit,  40  O.  St.  419.  One  who  purchases  with  notice 
,of  an  equitable  title  takes  subject  to  it,  i  Blk.  90  (12  Am.  Dec. 
208) ;  4  Blk.  383  ;  25  Ind.  271 ;  67  Ind.  511;  Sec.  746.  As  to  what 
will  amount  to  notice,  see  same  cases;  also  42  Ind.  92;  but  he  who 
purchases  without  notice,  even  at  judicial  sale,  is  protected,  TJ 
Ind.  458.  A  purchaser  is  presumed  to  be  innocent,  64  Ind.  375. 
One  holding  with  notice  of  an  outstanding  equity  may  confer  a 
good  title  upon  an  innocent  purchaser  from  him,  3  Blk.  245  (25 
Am.  Dec.  105)  ;  93  Ind.  332  ;  1 1  Bush  (Ky.)  367 ;  7  Ohio,  pt.  2, 
p.  167;  and  likewise  an  innocent  holder  conveying  to  one  who  has 
notice,  gives  him  title  free  from  the  equity,  69  Ind.  148 ;  64  Ind. 
387;  94  Ind.  154;  5  O.  St.  319.  A  purchaser  with  notice  may  pro- 
tect himself  by  buying  in  the  title  of  a  bona  fide  purchaser  without 
notice,  2  Ind.  442  ;  but  this  rule  has  no  application  to  such  a  pur- 
chase by  a  former  owner  who  had  notice  of  the  equity,  98  Ind.  526. 
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Sec.  766.   Merger. 

As  a  general  rule,  wherever  a  greater  estate  and  a  less  meet  m 
one  and  the  same  person,  without  any  intermediate  estate,  the 
less  is  merged  in  the  greater,  2  Bl.  Com.  177;  103  Ind.  533  (3  N. 
E.  R.  254) ;  103  Ind.  538  (2  N.  E.  R.  203) ;  84  Ind.  144;  in  Ind. 
351  (12  N.  E.  R.  517);  but  equity  will  not  permit  amerger where 
it  would  operate  to  the  injury  of  a  lien-holder  by  destroying  the 
priority  of  his  lien,  109  Ind.  37  (9  N.  E.  R.  785) ;  103  Ind.  533  (3 
N.  E.  R.  254) ;  84  Ind.  296 ;  1 18  111.  582  (9  N.  E.  R.  245) ;  29  O.  St. 
240.  As  to  when  a  conveyance  of  fee  by  mortgagor  to  mortgagee 
will  operate  as  a  merger,  see  103  Ind.  538  (2  N.  E.  R.  203);  84 
Ind.  144;  117  111.  282  (7  N.  E.  R.  642).  A  mortgagee  purchasing 
at  judicial  sale  merges  his  mortgage,  ill  Ind.  351  (12  N.  E.  R. 
516);  and  a  judgment  of  foreclosure  merges  the  right  of  action, 
but  not  the  lien  of  the  mortgage,  69  Ind.  380 ;  47  Ind.  51  ;  73  Ind. 
219  (38  Am.  Rep.  129)  ;  99  Ind.  51 ;  see  38  Am.  Rep.  133,  1^4^  note, 
A  life  estate  is  merged  by  its  purchase  by  the  remainder-man,  8 
Bush  (Ky.)  551.  In  case  of  a  judgment  upon  a  judgment,  the 
last  judgment  absorbs  all  former  ones,  and  their  liens  and  priorities 
are  released,  63  Ind.  443.  For  full  consideration  of  the  subject 
of  merger,  see  loi  Ind.  442  (51  Am.  Rep.  754) ;  44  Ind.  395 ;  15 
Am.  Dec.  81-83,  note;  4  Kent  Com.  99-102;  i  Wash.  Real  Prop. 
117,  552-554;  Tiedeman  Real  Prop.,  §512;  Boone  Real  Prop., 
§§  37,  87,  168,  186,  235. 

ESTOPPEL. 

Sec.  766.    Estoppel  by  deed. 

It  is  a  general  rule  that  ^parties  to  deeds  and  mortgages  are 
estopped  to  deny  the  covenants  and  recitals  contained  therein, 
42  O.  St.  329;  13  N.  E.  R.  564  A  recital  in  the  deed  of  one 
joint-tenant  does  not  affect  another,  40  O.  St.  63.  A  grantor,  who 
authorizes  an  agent  to  fill  blanks  in  a  deed,  is  estopped  to  deny 
that  it  is  his  deed,  140  Mass.  36  (2  N.  E.  R.  121;  54  Am.  Rep.  442). 
One  who  takes  a  conveyance  of  land  subject  to  a  mortgage,  and 
agrees  to  pay  it,  is  estopped  to  question  its  validity,  107  N.  Y.404 
(14  N.  E.  R.  285) ;  and  a  mortgagee  who  accepts  a  second  mort- 
gage which  recites  that  it  is  subject  to  the  prior  mortgage,  is 
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estopped  to  attack  the  prior  mortgage  on  the  ground  that  it  was 
made  to  defraud  creditors,  ii2  Ind.  474  (14  N.  E.  R.  358).  The 
covenant  of  warranty  in  a  mortgage  estops  the  mortgagor  from 
denying  the  title  which  the  mortgage  purports  to  incumber,  87 
Ind.  168.  Such  a  mortgage  binds  a  subsequently-acquired  title, 
79  Ind.  176 ;  98  Ind.  257.  An  estoppel  by  a  deed  extends  only  to 
the  title  which  the  deed  purports  to  convey,  21  How.  (U.  S.)  240 ; 
no  Ind.  195  (10  N.  E.  R.  629) ;  11  How.  (U.  S.)  326.  An  estoppel 
by  a  warranty  deed  extends  to  an  after-acquired  title,  3  Met.  (Mass.) 
121  ;  13  Mo.  379;  5  Ark.  699;  14  Cal.612 ;  14  111.  308;  60hio  194; 
.10  B.  Mon.  203  ;  7  J.  J.  Marsh.  (Ky.)  386 ;  4  T.  B.  Mon.  (Ky.)43o; 
7  Dana  (Ky.)  76 ;  2  J.  J.  Marsh.  244 ;  30  O.  St.  255  ;  1 1  O.  St.  494 
(78  Am.  Dec.  316);  and  if  such  vendor  has  made,  more  than  one 
conveyance,  the  after  acquired-title  enures  to  his  first  grantee,  5 
T.  B.  Mon.  (Ky,)  426  (17  Am.  Dec.  84).  Such  estoppels  do  not 
apply  to  a  title  received  by  a  trustee  to  be  by  him  conveyed  to  a 
bona  fide  purchaser,  11  Ohio  316.  A  deed  which  contains  no  cove- 
nants of  warranty  does  not  estop  the  grantor  from  asserting  an 
after-acquired  title,  loi  Ind.  480 ;  89  Ind.  495  ;  74  Ind.  291  ;  55 
Ind.  23  ;  32  O.  St.  502  ;  1 1  Ohio  475  ;  Tiedeman  on  Real  Prop., 
§728. 

Sec.  767.    Estoppel  in  pais. 

This  estoppel  may  be  created  by  the  act,  word  or  silence  of  one 
party  which  influences  another  to  act  in  reference  to  the  title  or 
boundary  of  real  property,  Tiedeman  on  Real  Prop.,  §  725. 
In  order  to  constitute  an  estoppel  in  pais^  the  party  seeking  to 
avail  himself  of  such  an  estoppel  must  have  been  ignorant  of  the 
facts,  and  without  equal  means  of  knowledge,  and  must  have  been 
in  some  way  misled  by  the  words,  acts  or  silence  which  is  to  con- 
stitute the  estoppel,  and  the  party  to  be  estopped  must  have 
known  his  own  rights,  or  at  least  have  had  the  means  of  knowledge, 
and  his  conduct  in  the  matter  must  have  had  in  it  some  element 
of  fraud,  neglect  or  misconduct,  3  Wash.  Real  Prop.,  pp.  70-84; 
37  Ind.  511;  25  Ind.  459 ;  18  O.  St.  246(98  Am.  Dec.  118) ;  14  O. 
St.  414  (84  Am.  Dec.  405).  It  is  held  that  one  who  represents 
that  there  is  no  mortgage  on  a  piece  of  land,  and  thereby  induces 
another  to  purchase,  he  is  estopped  to  aver  otherwise,  although 
the  mortgage  be  of  record,  93  Ind.  485,    A  grantor  in  a  deed 
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made  on  Sunday,  who  causes  it  to  be  dated  on  another  day,  and 
thereby  causes  an  innocent  person  to  accept  it  as  a  valid  deed,  is 
estopped  to  deny  its  validity,  25  Ind.  503  (87  Am.  Dec.  375).  One 
who  stands  by  and  permits  another  to  purchase  land,  to  which  he 
has  an  equitable  title,  and  make  improvements  thereon,  he  is 
estopped  from  afterward  asserting  such  equitable  title,  6  Ind.  289; 
4  Ohio  385  ;  but  this  would  not  apply  where  the  facts  were  equally 
known  to  both  parties,  106  Ind.  435  (7  N.  E.  R.  380).  "Standing 
by"  implies,  not  so  much  an  actual  presence,  as  the  possession  of 
knowledge  under  such  circumstances  as  require  that  it  should  be 
imparted  to  others,  93  Ind.  573  (47  Am.  Rep.  384,  note).  In  order 
to  create  an  estoppel  by  silence,  the  party  to  be  estopped  must  have 
a  full  knowledge,  of  his  rights,  and  must  know  that  the  other  is 
about  to  act  on  his  silence,  and  the  other  party  must  be  ignorant 
of  the  facts,  and  without  equal  means  of  knowledge,  and  must  rely 
upon  such  silence,  93  Ind.  573  (47  Am.  Rep.  394,  note) ;  2  Story 
Eq.,  §§  I533-IS53*  See  Married  Women,  "Estoppel  in  pais^' 
Sec.  408. 

Sec.  768.    Miscellaneous  notes  on  estoppel. 

Estoppel  is  one  means  by  which  title  may  be  lost  or  acquired, 
Malone's  Real  Prop.  Trials  380 ;  Boone  on  Real  Prop.,  §  253;  3  Wash. 
70.  As  a  general  rule,  estoppels  do  not  apply  to  persons  under 
legal  disabilities  as  to  those  matters  to  which  the  disability  ap- 
plies, 39  Ind.  95 ;  59  Ind.  143  ;  63  Ind.  67  ;  Bigelow  on  Estoppel, 
245 ;  Herman  on  Estoppel,  etc.,  vol.  2,  p.  999.  Estoppels  run 
with  the  land  and  pass  to  the  holder  of  the  title,  9  B.  Mon.  (Ky.) 
561  ;  and  bind  and  inure  to  the  benefit  of  parties  and  privies,  2 
O.  St.  556;  9  Bush  (Ky.)  633.  As  a  general  rule,  the  grantee  is 
estopped  to  deny  the  title  of  his  grantor  under  which  he  claims, 
12  O.  St.  231,  239 ;  5  J.  J.  Marsh.  (Ky.)  671  ;  8  B.  Mon.  (Ky.)  184; 
4  J.  J.  Marsh,  475  ;  and  the  same  is  true  of  a  mortgagee,  8  Dana 
269 ;  102  Ind.  213  ;  7  Ind.  108  ;  8  Ohio  534.  An  ordinary  decree  in 
partition  does  not  create  an  estoppel  as  to  the  right  to  claim  a  lien  of 
an  annuity  on  the  land,  83  Ind.  348.  A  creditor  who  assents  to 
a  conveyance  in  fraud  of  creditors  is  estopped  to  deny  its  validity, 
104  Pa.  St.  222,  227.  An  heir  of  one  who  has  conveyed  land  is 
estopped  to  deny  that  the  ancestor  had  title  at  the  time  he  con- 
veyed, 10  B.  Mon.  (Ky.)  204. 
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EVIDENCE. 

Sec.  769.    Oertiflcates  and  records  not  conclusive. 

Neither  the  certificate  of  the  acknowledgment  of 
any  conveyance  or  instrument  of  writing,  nor  the 
record,  nor  the  transcript  of  the  record  thereof,  shall 
be  conclusive,  but  may  be  rebutted,  and  the  force 
md  effect  thereof  contested,  by  any  party  affected 
thereby.     (R.  S.  2954.     In  force  May  6,  1853.) 

The  record  of  conveyances  is  made  original  evidence  of  their 
contents,  14  Ind.  515  ;  97  Ind.  513  ;  see  R,  S.,  §§  4231,  4396.  The 
certificate  in  proper  form  makes  a  prima  facie  case  in  favor  of  the 
execution  of  the  instrument,  and  entitles  it  to  be  admitted  in 
evidence,  97  Ind.  498 ;  and  a  certified  copy  of  the  proper  recording 
officer,  of  the  record  of  deed  and  certificate,  is  competent  evidence, 
Id.  In  such  case  the  officer  is  not  required  to  reproduce  ^l/oc- 
simile  of  the  seal  of  the  acknowledging  officer,  but  an  indication 
thus  [L.  S.],  is  sufficient,  93  Ind.  405.  It  requires  clear  evidence 
to  impeach  a  certificate  of  acknowledgment  of  a  competent  officer, 
125  111.  430  (17  N.  E.  R.  783) ;  and  the  burden  is  on  the  party  attack- 
ing it,  45  O.  St.  I  (12  N.  E.  R.  526) ;  see  Devlin  on  Deeds,  §§  528- 
535,  and  numerous  cases  cited. 

Sec.  760.    Land  Office  registers— Certificates. 

The  register,  catalogue,  tract-book,  plat-book  and 
description  of  lands,  kept  at  any  land-office  of  the 
United  States  located  in  this  State,  or  at  any  office 
for  the  sale  of  Canal  or  Michigan  Road  lands,  and 
copies  thereof  duly  certified  as  true  and  complete  by 
their  proper  keeper,  and  copies  duly  certified  by  the 
Auditor  of  State  as  true  and  complete  copies  from 
said  original  documents,  or  from  copies  of  the  same 
legaly  deposited  in  the  office  of  said  Auditor  of 
State,  shall  be  admissible  in  evidence  in  civil  actions 
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in  all  the  courts  of  this  State,  and  shall  be  taken  and 
held  as  prima  facie  evidence  of  the  truth  of  their 
contents. 

Every  certificate  of  purchase  at  a  land-office  of  the 
United  States  shall  be  evidence  of  legal  title  to  the 
land  therein  described.  (R.  S.  463,  464.  In  force 
Sept  19,  1881.) 

See  R.  S.,  §§  5628-5630.  The  seal  and  signature  of  the 
commissioner  of  the  General  Land  Office,  prima  facie,  prove  them- 
selves, §§4  Blk.  369.  A  United  States  Land  Office  patent  is  admis- 
sible  without  proof  of  its  execution,  4  Blk.  522  ;  see  4  Ind.  280 ;  9 
Ind.  144 ;  30  Ind.  307  ;  99  Ind.  63. 

Sec.  761.    Patents— Records  of  patents— Writmgs  evi- 
dencing sales  of  land. 

All  patents  issued  by  the  United  States  or  by  the 
State  of  Indiana,  conveying  real  estate  in  said  State, 
and  the  records  of  such  patents  as  have  been  duly 
recorded,  shall  be  taken  and  received  as  competent 
evidence  in  all  the  courts  of  this  State ;  and  all  such 
patents  that  have  not  been  recorded  may  be  recorded 
as  other  deeds  and  conveyances  are  now  recorded 
by  law;  and  such  record  shall  be  competent  evidence 
in  all  the  courts  of  the  State. 

The  record  of  patents  and  all  certificates  of  purchase, 
and  all  other  evidence  in  writing  of  the  sale  of  real 
estate,  whether  issued  by  the  United  States  or  by  this 
State,  or  made  by  any  person  or  corporation,  and  all 
duly  certified  copies  of  such  record,  shall  be  admis- 
sible in  evidence  in  all  courts  and  places,  with  the 
same  force  and  effect  as  if  the  original  was  produced. 
(R.  S.  470, 471.    In  force  Sept.  19,  1881.) 
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Sec.  762.    Oanal  land  patents. 

Any  and  all  conveyances  of  land  made,  under  the 
law  existing  at  the  time,  by  the  trustees  or  other 
persons  designated  by  law  to  make  such  convey- 
ance, by  whatever  name  such  conveyance  be  known, 
conveying  any  of  the  lands  known  as  the  "Wabash 
and  Erie  Canal  Lands,*'  or  other  canal  lands  in  this 
State,  and  signed  by  such  trustees  or  other  author- 
ized person,  shall  not  be  held  invalid  for  want  of  a 
seal,  or  scrawl  in  lieu  thereof,  nor  because  not  duly 
acknowledged,  but,  if  otherwise  legal;  shall  be 
deemed  and  taken  as  valid  and  sufficient  to  convey 
the  land  therein  described,  as  fully  and  completely 
as  if  the  same  had  been  duly  sealed  and  acknowl- 
edged ;  and  when  the  same  have  been  recorded  in 
the  records  of  deeds  in  the  county  wherein  the  lands 
therein  described  are  located,  the  record  thereof  shall 
be  taken  and  held  to  be  authorized  and  valid,  as  if 
said  deed  had  been  duly  acknowledged,  or  the  exe- 
cution thereof  had  been  duly  proven  before  record 
made ;  and  such  conveyance  and  the  record  thereof 
are  each  hereby  legalized  and  declared  valid  and 
binding  in  law,  as  if  the  same  had  been  made  in  full 
and  proper  form  before  being  recorded.  And,  from 
and  after  the  taking  effect  of  this  Act,  all  such  con- 
veyances and  the  record  thereof,  and  exemplifications 
of  such  record,  shall  be  admissible  in  evidence  in  all 
the  Courts  in  this  State,  in  all  cases  where,  by  law, 
deeds  and  records  duly  made  and  completed,  are 
legal  evidence,  without  regard  to  said  defects  exist- 
ing at  the  time  of  execution,  delivery  and  record,  as 
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if  said  conveyances  had  been  duly  signed,  sealed  and 
witnessed  and  acknowledged  at  the  time  of  execu- 
tion, the  delivery  of,  and  the  recording  thereof:  Pro- 
vided, That  this  Act  shall  not  apply  to  instruments 
defective  in  other  respects  than  as  in  this  Act  it  is 
provided.     (R.  S.  465.    In  force  Sept  19,  1881.) 

See  4 Ind.  161 ;  i  Ind.  115. 

Sec.  763.    Records  of  canal  deeds  and  patents. 

All  such  deeds  or  conveyances  as  are  in  the  pre- 
ceding section  of  this  Act  referred  to  shall  be  ad- 
mitted to  record;  and  it  shall  be  lawful  for  the 
recorder  of  deeds  to  record  the  same  in  the  proper 
county,  as  if  the  same  had  been  duly  acknowledged 
or  the  execution  duly  proved ;  and  the  record,  when 
made,  shall  have  the  same  force  and  effect  as  if  they 
had  been  so  duly  acknowledged  or  proved :  Pro- 
vided,  That  nothing  in  this  Act  contained  shall  be  so 
construed  as  to  in  any  wise,  affect  the  rights  of  any 
purchaser  in  good  faith  for  a  valuable  consideration 
without  actual  notice,  or  the  rights  of  any  owner  of 
any  portion  of  the  class  of  lands  described  in  this 
Act.     (R.  S.  466.    In  force  Sept  19,  1881.) 

See  4  Blk.  522. 

Sec.  764.   MIcMgan  road  lands— Register. 

The  register  now  remaining  in  the  office  of  the 
secretary  of  State  of  the  sales  of  the  Michigan  Road 
lands,  and  certified  copies  of  any  entry  therein, 
under  the  seal  of  the  State,  shall  be  admissible  in 
evidence  in  all  courts  and  places ;  and  such  register, 
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or  a  certified  copy  of  the  entry  of  the  saie  ot  a  tract 
of  land  therein  described,  by  any  person  or  persons 
therein  named  as  the  purchaser  thereof,  shall  be 
prima  facie  evidence  that  such  person  or  persons 
designated  in  said  register  was  the  purchaser  thereof, 
and  that  the  title  to  the  same  has  been  conveyed  by 
the  State  to  the  purchaser  in  fee-simple.  (R.  S. 
469.     In  force  Sept.  19,  1881.)    • 

Sec.  765.    Records  destroyed  by  fire— Proof. 

Whenever,  heretofore  or  hereafter,  any  deed  shall 
have  been  executed  by  any  administrator,  executor, 
guardian,  sheriff,  or  commissioner  of  Court,  by  virtue 
of  any  order,  judgment,  or  decree  of  Court,  or  by 
virtue  of  any  will,  or  by  virtue  of  any  sale  made  upon 
any  execution  issued  on  any  iudgment,  and  the 
record  of  such  order,  decree  of  Court,  will,  execution, 
or  jui^gment  shall  have  been  destroyed  by  fire  in  the 
burning  of  any  court  house  in  this  State,  then  such 
deed,  or  the  record  thereof,  shall  be  prima  facie  evi- 
dence of  all  the  facts  recited  in  such  deed,  and  of  the 
regularity  and  sufficiency  of  all  the  proceedings, 
records,  and  papers  in  virtue  of  which  the  deed  was 
executed. 

That  whenever  any  partition  of  real  estate,  in  any 
county  in  this  State,  shall  have  been  made  by  judg- 
ment of  any  Court  in  this  State,  and  the  records  of 
the  Court  in  which  the  proceedings  for  partition 
were  had  shall  have  been  destroyed  by  fire,  in  the 
burning  of  any  court  house,  a  certified  transcript  of 
the  judgment  of  partition,  and  any  record  of  the 
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same,  in  the  recorder's  office  of  the  county  wherein 
the  real  estate  i?  situate,  shall  be  admissible  in  evi- 
dence, without  the  residue  of  the  record  of  such  pro- 
ceedings and  shall  be  deemed  prima  facie  evidence 
of  the  sufficiency  and  regularity  of  all  the  proceed- 
ings, records  and  papers  in  the  case  in  which  such 
judgment  was  rendered.  (E.  S.  21,  22.  Acts  1883, 
p.  109.    In  force  March  5,  1883.) 

It  was  held  that,  where  the  records  of  an  administrator's  deed 
had  been  destroyed  by  fire,  which  deed  purported  to  have  been 
made  in  accordance  with  a  will  requiring  an  appraisement  of  the 
property,  the  proper  appraisement  would  be  presumed,  112  Ind. 
423  (14  N.  E.  R.  469). 

Sec.  766.   Index  of  Records— Evidence,  when. 

When  any  deed  or  mortgage  which  has  been  or 
may  be  duly  recorded  in  the  proper  recorder  s  office 
of  any  county  in  this  State,  and  the  record  thereof 
has  been  or  may  be  burned,  or  lost  and  destroyed, 
'the  general  index  of  the  record  of  such  instrument, 
made  in  pursuance  of  law,  and  in  the  hand-writing 
of  the  county  recorder  at  the  date  such  general  index 
was  made  in  any  county  of  the  State,  shall  be  prima 
facie  evidence  of  the  proper  execution  and  record  of 
such  deed  or  mortgage,  as  shown  by  such  general 
index:  Provided,  That  this  act  shall  not  effect 
[affect?]  any  litigation  now  pending  in  any  of  the 
courts  of  this  State.  (E.  S.  24,  Acts  1883,  p,  132. 
In  force  March  6,  1883.) 
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Sec.  767.    Tract-books  and  letters  of  (General  Land 
Offlce--0opies  of  made  evidence. 

The  Auditor  of  State  is  hereby  directed  to  have 
copied,  in  suitable  records,  the  tract  books  of  the  sev- 
eral land  districts  within  this  State  now  in  his  cus- 
tody, and  the  tract  books  of  tlie  lands  donated  to 
the  State  of  Indiana  by  the  several  Acts  of  Congress, 
to  aid  in  the  construction  of  the  Wabash  and  Erie 
Canal,  provided  such  tract  books  are  in  bad  condi- 
tion ;  and  when  so  copied,  the  Auditor  of  State  shall 
certify  that  the  same  are  true  and  complete  copies  of 
the  originals,  and  thereafter  copies  of  the  same,  duly 
authenticated  under  the  hand  and  official  seal  of 
the  Auditor  of  State,  shall  be  received  as  evidence 
in  all  the  courts  of  this  State. 

The  Auditor  of  State  shall  also  cause  to  be  filed 
and  properly  indexed  the  letters  of  the  General  Land 
Office  of  the  United  States,  referring  to  the  sale, 
entry  and  disposal  of  the  public  lands  within  this 
State,  and  make  a  minute  referring  to  said  letters  in 
the  proper  tract  book  after  each  particular  tract  or 
tracts  of  land  affected  thereby.  He  shall  also  cause 
to  be  filed  and  properly  indexed  the  letters  and 
papers  relating  to  the  Wabash  and  Erie  Canal  now 
in  his  office,  and  also  all  certificates  or  receipts  of 
purchase  issued  for  any  of  the  swamp,  university, 
college  fund,  saline,  Michigan  Road  Lands  or  any  of 
the  lands  belonging  to  the  State,  and  of  the  town 
lots  in  the  town  of  Indianapolis.  (E.  S.  1663, 1664. 
Acts  1889,  P-  203.     In  force  March  7,  1889.) 

See  E.  S.,  §§  1665-1668. 
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Sec.  768.    Parol  evidence. 

An  executed  trust  maybe  proved  by  parol,  102  Ind.  524  (i  N. 
E.  R.  386);    90  Ind.  240;  and  so  may  a  resulting  trust,  16  O.  St. 
440 ;  see  Sec.  341.    An  absolute  deed  may  thus  be  shown  to  be  a 
mortgage,  24  O.  St.  615  ;  Sec.  141  ;  or  that  the  grantee  holds  the 
estate  in  trust  for  charitable  uses,  46  O.  St.  102  (19  N.  E.  R, 
572).     It  is  not  admissible  to  contradict  the  conveying  part  of  a 
deed,  108  Ind.  281  (9  N.  E.  R.  356);  107  Ind.  544  (8  N.  E.  R. 
577) ;  nor  to  show  that  a  deed  conveying  a  specific  number  of 
acres  was  intended  to  convey  more,  3  Ind.  329  ;  nor  can  a  reserva- 
tion of  damages  on  account  of  future  condemnation  proceedings 
be  established  by  parol,  117  Ind.  562  (20  N.  E.  R.  278).     Parol 
evidence  is  admissible  to  explain  a  latent  ambiguity  in  a  deed, 
98  Ind.  174,  cases  cited  ;  to  show  one's  authority  to  deliver  a  deed, 
140  Mass.  36  (2  N.  E.  R.  121 ;  54  Am.  Rep.  442);  or,  in  some 
cases,  to  show  the  terms  and  conditions  of  delivery,  loi  Ind.  376 ; 
to  show  the  real  and  true  consideration  of  a  deed,  24  N.  E.  R. 
375  ;  107  Ind.  544(8  N.  E,  R.  577):  71  Ind.  293;  57  Ind.  130; 
9  Ind.  30(68  Am.  Dec.  607);  loi   Ind.  376;  41  Ind.  530;  107 
Ind.  389  (8  N.  E.  R.  274).    A  want  of  consideration  may  thus  be 
shown,  41  O.  St.  368 ;  or  an  additional  consideration,  2  Ohio  185  ; 
17  O.  St.  617;  and  a  recital  of  receipt  of  payment  may  be  con- 
tradicted by,  2  Bush  (Ky.)  424.     It  is  admissible  to  show  that 
grantee  assumed  and  agreed  to  pay  an  incumbrance  upon  the 
land,  107  Ind.  389  (8  N.  E.  R.  274),  cases  cited;  57  Ind.   130; 
Sec.  713;  see,  contra,  145  Mass.  180(13  N.  E.  R.  391);  143  Mass, 
277  (9  N.  E.  R.  650 ;  58  Am.  Rep.  135),    As  to  aiding  and  explain- 
ing defective  description  of  real  estate  by  parol  evidence,  see  104 
Ind.  578  (4  N.  E.  R.  420) ;  141  Mass.  64  (6  N.  E.  R.  702)  ;  Sec. 
752.   As  to  proving  contents  of  written  lease  by  parol,  see  5  Blk. 
124.    A  reservation  of  crops,  as  part  of  stipulation  of  a  lease,  may 
be  shown  by  parol,  84  Ind.  115;  also  an  agreement  to  abate  rent, 
140  Mass.  261  (2  N.  E.  R.  776  ;  54  Am.  Rep.  462) ;  and  the  iden- 
tification of  the  leased  premises,  127  III.  406  (20  N.  E.  R.  17). 
It  is  not  admissible  to  establish  a  material  addition  to  the  con- 
sideration  in  a  written  lease,  117  Ind.  512  (20  N.  E.  R.  428).    See, 
generally,  as  to  making  additions  to  leases  by  parol,  68  Ind.  549 ; 
92  Ind.  59a 
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Sec.  769.   Declarations. 

As  to  when  the  declarations  of  one  in  possession  of  lands  are 
admissible  to  show  the  character  and  extent  of  his  possession, 
see  99  Ind.  370;  €o  Ind.  503  ;  i  Greenleaf  on  Ev.,  §  109 ;  1 1  Ind. 
347  ;  18  Ind.  343  ;  8  Bush  (Ky.)  283.  The  declarations  of  a 
grantor  made  after  the  execution  of  a  conveyance,  in  disparage- 
ment of  the  title  transferred  by  it,  are  not  admissible  against  one 
claiming  under  such  conveyance,  78  Ind.  328 ;  106  Ind.  580  (5  N. 
E.  R.  727) ;  7  Blk.  486;  9  Ind.  327 ;  17  Ind.  284;  47  Ind.  421  ; 
48  111.  243 ;  51  111.  loi  ;  8  Bush  (Ky.)  283 ;  26  O.  St.  402  ;  52  Pa, 
St.  281 ;  62  Pa.  St.  37  ;  except  in  case  a  conspiracy  is  shown  on 
the  part  of  such  grantor  and  his  grantee  to  defraud  creditors,  97 
Ind.  551  ;  ^7  Ind.  491. 

FERRIES  AND  WHARFS. 

Sec.  770.   Establishment  of  ferry. 

If  the  owner  of  any  land  lying  on  any  creek  or 
river,  where  any  road  may  cross  and  public  conven- 
ience requires  a  ferry,  shall  fail  to  have  one  estab- 
lished within  a  reasonable  time,  after  three  months' 
notice  in  a  public  newspaper  of  the  county,  or  by 
written  notices  set  up  in  three  of  the  most  public 
places  therein,  the  proper  Board  of  County  Com- 
missioners may  grant  license  to  keep  a  ferry  at  that 
place,  to  any  person  applying,  who  may  occupy  as 
much  ground,  not  exceeding  one  hundred  rods  on 
each  side,  as  is  necessary  to  discharge  passengers. 

But  before  such  ferry  shall  be  established  as  pro- 
vided for  in  the  preceding  section,  such  Board  shall 
appoint  three  disinterested  persons  to  view  the 
premises  in  question,  and  assess  such  damages  as 
the  owner  of  such  land  may  sustain  by  reason  of  the 
establishment  of  such  ferry  thereon;  which  assess- 
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ment  shall  be  returned  and  filled  in  the  proper  Audi- 
tor's office ;  and  upon  the  amount  of  such  assess- 
ment being  tendered  the  owner,  or  deposited  in  such 
Auditor's  office,  such  ferry  may  be  established ;  and 
if  the  amount  of  such  assessment  be  deposited  in 
such  office,  the  Auditor  shall  give  notice  thereof  to 
the  owner. 

If  any  person  be  aggrieved  by  the  establishment 
or  vacation  of  a  public  ferry,  he  shall  have  the  right 
to  appeal  to  the  Circuit  Court  of  the  proper  county, 
upon  filing  bond  within  thirty  days  thereafter,  pay- 
able to  the  Treasurer  of  the  county,  with  security  to 
be  approved  by  the  County  Auditor,  and  conditioned 
for  the  due  prosecution  of  such  appeal,  and  the  pay- 
ment of  all  costs,  if  judgmjent  be  rendered  against 
such  appellant;  and  the  County  Auditor  shall  cause 
such  bond,  with  a  certified  copy  of  the  proceedings 
of  said  Board  and  all  the  original  papers  of  the  cause, 
to  be  filed  in  the  office  of  the  Clerk  of  the  Circuit 
Court,  within  twenty  days  thereafter ;  and  such  cause 
shall  be  docketed  for  the  ensuing  term,  and  further 
proceedings  had,  and  judgment  rendered  therein  as 
in  other  cases  of  appeal.  (R.  S.  4878,  4879,  4890. 
In  force  May  6,  1853.) 

As  to  the  licensing  of  ferries  and  the  duties  and  liabilities  of 
those  conducting  them,  see  R.  S.,  §§  4871-4893 ;  87  Am.  Dec.  720, 
722,  note.  A  ferry  is  the  right  to  conduct  passengers  and  freight 
by  boat  across  a  navigable  stream  between  two  points  on  the 
opposite  banks,  Tiedeman  Real  Prop.,  §  634.  The  right  to  estab- 
lish ferries  and  wharfs  has  its  foundation  either  in  the  ownership 
of  the  soil  or  the  right  of  eminent  domain,  27  Ind.  100  (89  Am. 
I  Dec.  495).     The  right  may  be  lost  by  non-user,  35  Ind.  19.     The 

power  given  to  the  county  commissioners  does  not  interfere  with 
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right  of  legislature  in  such  matters,  3  Ind.  21.  The  common 
council  of  cities  have  power  to  establish  and  regulate,  R.  S., 
§  3103.  See,  generally,  upon  subject  of  ferries,  3  Bl.  Com.  219; 
3  Kent  Com.  421,  notes  ;  459,  notes  ;  2  Wash.  Real  Prop.  261,  294; 
I  Blk.  168, 491,  543 ;  7  Ind.  645 ;  5  Ind.  77  ;  15  Pick.  243  ;  21  Cal. 
252;  4  111.  533  ;  10  Minn.  27. 

FIXTURES. 

Sec.  771.    Landlord  and  tenant. 

A  tenant  who  erects  buildings,  or  places  other  fixtures  on  the 
leasehold,  for  the  better  enjoyment  thereof,  may  remove  them  at 
any  time  before  the  expiration  of  his  term,  if  such  removal  can 
be  made  without  permanent  injury  to  the  real  estate,  Tiedeman 
Real  Prop.,  §6;  102  Mass.  514;  19  N.  Y.  234;  7  Ind.  30;  103 
Ind.  203  (2  N.  E.  R.  315;  53  Am.  Rep.  509);  but  if  he  does  not 
remove  them  during  his  rightful  continuance  in  possession,  he  is 
presumed  to  have  abandoned  them,  and,  unless  provided  for  in 
the  lease,  or  the  landlords  consent,  he  cannot  remove  them,  Id. ; 
40  Ind.  142;  71  Ind.  440;  7  Ind.  30;  85  Ind.  269;  5  Bush  (Ky.) 
37  ;  II  O.  St.  484;  40  Ind.  49.  If  a  substantial  injury  would  result 
to  the  property,  a  tenant  cannot  remove  fixtures,  149  Mass.  578 
(22  N.  E.  R.  46),  cases  cited.  Appurtenances  acquired  by  the 
tenant  pass  to  the  landlord,  112  N.  Y.  263  (19  N.  E.  R.  809). 
See,  generally,  on  this  subject,  Chitty  on  Con.  495 ;  Tiedeman 
Real  Prop.,  §§  6,  7  ;  i  Wash.  Real  Prop.,  27-30  ;  24  Ind.  277  ;  147 
Mass.  479(18  N.  E.  R.  229);  2  Bush  (Ky.)  258;  11  Am.  Dec. 
241,  244,  note ;  Sec.  3. 

Sec.  772.   Mortgagor  and  mortgagee. 

A  mortgagee  may  recover  value  of  fixtures  removed  from  the 
mortgaged  premises,  24  O.  St.  369.  He  has  the  right  to  hold 
them,  15  O.  St.  446.  The  general  rules  determining  what  are, 
and  what  are  not  fixtures,  considered  in  Sec.  3,  apply  in  such 
cases.  Fixtures  used  in,  and  attached  to,  a  building  used  for 
manufacturing  purposes  will  pass  by  mortgage  of  freehold,  17 
Ind.  456.  For  particular  cases,  determining  when  chattels  at- 
tached to  realty  after  the  execution  of  a  mortgage  upon  it  be- 
come subject  to  lien  of  such  mortgage,  see  117  Ind.  176  (19  N. 
E.  R.  753),  cases  cited;  78  Ind.  521  (41  Am.  Rep.  593) ;  78  Ky. 
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224;  23  N.  E.  R.  327;  140  Mass.  416  (5  N.  E.  R.  160),  note ;  22 
N.  E.  R.  900;  147  Mass.  500  (18  N.  E.  R.  406);  99  N.  Y,  558 
(2  N.  E.  R.  892). 

FORFEITURE. 

Sec.  773.     Conveyance  of  greater  estate  than  the 
tenant  has. 

A  conveyance  made  by  a  tenant  for  life  or  years, 

purporting  to  grant  or  convey  a  greater  estate  than 

he   possessed  or  could  lawfully  convey,  shall  not 

work  a  forfeiture  of  his  estate,  but  shall  pass  to  the 

grantee  or  alienee  all  the  estate  which  the  tenant 

could  lawfully  convey.     (R.  S.  2961.     In  force  May 

6,  1853.) 

Blackstone  defines  a  forfeiture  as  ''  a  punishment  annexed  by 
law  to  some  illegal  act,  or  negligence,  in  the  owner  of  lands,  tene- 
ments or  hereditaments,  whereby  he  loses  all  his  interest  therein,'* 
2  Bl.  Com.  267.  The  feudal  system  recognized  as  such  an  act 
the  conveyance  by  a  tenant  of  greater  estate  than  he  had,  2  BI. 
Com.  274.  It  was  one  of  the  regulations  incident  to  feudal 
tenures,  4  Kent  Com.  83.  This  statute  was  evidently  enacted 
to  emphatically  discountenance  the  ancient  feudal  law,  as  the 
decided  weight  of  authority  had  already  determined  that  the  rule 
did  not  prevail  in  this  country,  4  Kent  Com.  106;  i  Wash.  Real 
Prop.  119;  8i>i  Pa.  St.  114;  29  O.  St.  379;  15  Wis.  638;  see 
I  B.  Mon.  (Ky.)  94;  2  Id.  292 ;  9  N.  Y.  19;  11  Com.  553 ;  Sec. 
420.  Forfeitures  are  not  favored,  103  N.  Y.  264  (8  N.  E.  R.  520; 
21  Ind.  454;  12  Ohio  212;  27  O.  St.  i;  44  O.  St.  156  (5  N.  E.  R. 
417;  58  Am.  Rep.  806);  Sec.  440. 

« 

FORMER  ADJUDICATION  AND  STARE  DECISIS. 

Sec.  774.     Suits  affecting  real  property. 

It  is  the  policy  of  the  law  to  prevent  litigation ;  and  whenever 
a  matter  is  finally  determined  by  a  competent  tribunal,  it  is  con- 
sidered at  rest  forever,  i  Blk.  360  (12  Am.  Dec.  251).  Wherever, 
upon  the  faith  of  a  decision  of  a  court  of  last  resort,  afiFecting  the 
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principles  regulating  the  ownership  and  transfer  of  property,  large 
rights  have  been  acquired  which  would  be  overthrown  or  disturbed 
by  overruling  it,  the  courts  will  tend  strongly  toward  maintaining 
it  as  a  rule  of  property,  24  Ind.  422  ;  88  Ind.  569 ;  37  Ind.  306 ; 
III  Ind.  132  (12  N.  E.  R.  705);  113  Ind.  243  (15  N.  E.  R.  272);  42 
O.  St.  254 ;  but  justice  should  outweigh  the  doctrine  of  stare  decisis^ 
I  Kent  Com.  477 ;  100  Ind.  426,  cases  cited.  The  decision  of  the 
Supreme  Court,  afterwards  overruled,  is  not  a  general  rule  of  prop- 
erty, 97  Ind.  570  (49  Am.  Rep.  478).  For  a  general  consideration 
of  doctrine  of  stare  decisis,  see  Wells  Res  adjudicata  and  stare  de- 
cisisy  §§  581-636;  27  Am.  Dec.  631-635,  note,  A  judgment  in  an 
action  to  quiet  title  cuts  off  all  claims  of  the  unsuccessful  party, 
except  such  as  are  expressly  saved  by  the  decree,  113  Ind.  581  (15 
N.  E.  R.  446),  cases  cited;  113  Ind.  308  (15  N.  E.  R.451 ;  3  Am. 
St.  Rep.  650);  98  Ind.  470;  71  Ind.  336.  Title  may  be  adjudi- 
cated in  partition  proceedings,  but  ordinarily  such  proceedings  do 
not  settle  or  create  title,  but  simply  divide  the  land  held  under 
existing  titles,  86  Ind.  527,  cases  cited ;  loi  Ind.  477  (i  N.  E.  R. 
52) ;  see  14  O.  St.  328 ;  100  Ind.  508 ;  103  Ind.  86  (2  N.  E.  R. 
227) ;  see  Partition.  A  decree  of  foreclosure  is  conclusive  upon 
the  parties  as  to  all  matters  they  might  have  litigated,  78  Ind.  313. 
The  power  of  the  mortgagor  to  execute  the  mortgage  is  necessa- 
rily determined,  102  Ind.  72  (4  N.  E.  R.  425).  Another  mortga- 
gee filing  cross-complaint  for  foreclosure  of  his  mortgage  is  bound 
by  the  decree,  88  Ind.  354.  Whatever  claim  of  title  a  defendant 
may  have,  he  is  bound  to  assert  or  be  concluded  by  the  decree  of 
foreclosure,  88  Ind.  360;  89  Ind.  21 ;  105  Ind.  72  (4  N.  E.  R.  425), 
cases  cited.  As  to  when  a  landlord  or  tenant  is  bound  by  a  judg- 
ment against  the  other,  see  13  N.  E.  R.  571 ;  4  Kent  Com.  118 ; 
Wells  on  Res  adjudicata,  %%  ySy?^;  25  N.  E.  R.  133. 

HIGHWAYS. 

Sec.  776.    Definition. 

The  word  "  highway  "  shall  include  county  bridges, 
State  and  county  roads,  unless  otherwise  expressly 
provided.     (R.  S.  240.    Subd.  3,    In  force  May  6, 

X853.) 


A 
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A  public  highway  is  a  way  over  which  all  persons  have  a  right 
to  pass,  91  Ind.  340.  Rivers  are  public  highways,  23  O.  St.  523 
(13  Am,  Rep.  255);  8  Ind.  i  (65  Am.  Dec.  750).  A  street  is  a 
highway  and  a  sidewalk  is  a  part  of  the  street,  112  Ind.  451  (14 
N.  E.  R.  567 ;  2  Am.  St.  Rep.  209);  100  Ind.  242.  A  mere  culvert 
to  drain  water  of!  of  a  highway  is  not  a  bridge  such  as  county 
commissioners  must  keep  in  repair,  23  N.'  E.  R.  672. 

Sec.  776.    Dedication  and  abandozunent. 

In  order  to  constitute  a  dedication  of  a  highway  there  must 
be  the  intention  on  the  part  of  the  owner  of  the  fee  and  an  ac- 
ceptance on  the  part  of  the  public,  1 10  Ind.  509  (i  i  N.  E.  R.  484). 
A  dedication  may  arise  from  continued  use  with  the  consent  of 
the  owner  of  the  fee,  99  Ind.  55  ;  79  Ky.  323  ;  ii  O.  St.  274  ;  10 
B.  Mon.  (Ky.)  26 ;  or  by  marking  the  highway  out  on  a  town 
plat,  loi  Ind.  210(51  Am.  Rep.  749);  37  Ind.  230.  There  must 
be  an  acceptance  by  the  public,  9  Bush  (Ky.)  61 ;  but  long-con- 
tinued use  is  an  acceptance,  78  Ind.  96 ;  8  O:  St.  440.  A  dedica- 
tion by  a  plat  is  a  grant,  6  Ohio  298  (27  Am.  Dec.  254).  A  pub- 
lic square  may  be  so  dedicated,  8  Ind.  378.  A  highway  over  a 
public  square  may  be  acquired  by  prescription,  91  Ind.  333.  A 
highway  is  not  abandoned  by  mere  non-user,  103  N.  Y.  77(8  N.  E. 
R.  514);  but  where  the  public  acquiesce  in  long-continued  use  of  a 
portion  of  the  way  by  private  parties,  an  abandonment  as  to  that 
portion  will  be  presumed,  106  Ind.  361  (7  N.  E.  R.  9);  98  Ind. 
575;  II  Ohio  414.  A  change  in  the  course  of  a  highway,  not 
made  in  accordance  with  the  statute,  is  not  an  abandonment  ot 
the  unused  portion,  47  Ind.  586.  A  highway  may  be  located 
over  land  used  for  school  purposes,  88  Ind.  457. 

Sec.  777.    Ownership  and  use. 

The  ownership  of  the  soil  of  a  highway  is  vested  in  the  owner  of 
the  land  over  which  it  passes,  99  Ind.  214 ;  16  Ind.  338 ;  and  the 
fee  does  not  pass  to  the  public,  35  O.  St.  171 ;  74  Ind.  38.  The 
ownership  of  the  trees,  shrubs  and  minerals  remains  in  the  abut- 
ting land-owner,  8  Bush  121 ;  6  Bush  232 ;  21  O.  St.  248  (8  Am. 
Rep.  58);  but  this  ownership  is  subject  to  the  right  of  the  muni- 
cipality to  improve  or  change  the  highway,  106  Ind.  29  (5  N.  E. 
R.  761);  and  does  not  entitle  the  owner  to  remove  the  soil  to  the 
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injury  of  the  public,  121  111.  72  (12  N.  E.  R.  75).  Adjoining 
owners  may  enjoin  the  building  of  a  railroad  along  a  street, 
although  the  city  may  have  granted  the  right  of  way,  38  O.  St. 
41  (43  Am.  Rep.  419);  or  recover  from  the  railroad  company 
actual  damages  therefor,  48  Ind.  178 ;  9  Ohio  165  ;  23  N.  E.  R. 
800.  In  Illinois,  where  by  statute  the  plat  vests  the  fee  to  the 
streets  in  the  city,  it  is  held  that  abutting  land-owner^  have  no 
title  or  interest  in  the  street,  2  N.  E.  R.  406.  Owners  of  lots 
around  a  public  square  have  no  interest  in  it,  6  Ohio  loi  (25  Am. 
Dec.  741).  A  private  right  cannot  be  acquired  in  a  public  street, 
142  Mass.  324  (8  N.  E.  R.  54).  The  owner  of  land  abutting  on  a 
highway  has  every  use  and  remedy  which  is  consistent  with  the 
easement  of  the  way  over  the  surface,  3  Kent  Com.  433.  Mer- 
chants have  the  right  to  a  reasonable  use  of  the  sidewalk^  in 
moving  goods  to  and  from  their  place  of  business,  loi  N.  Y.  254 
(4  N.  E.  R.  633 ;  54  Am.  Rep.  698);  and  cities  may  permit  build- 
ers to  use  streets  and  sidewalks,  112  Ind.  576  (14  N.  E.  R.  568). 
A  highway  may  be  used  for  public  purposes  other  than  mere 
travel  upon  it,  79  Ind.  498  (41  Am.  Rep.  618);  107  Ind.  75  (7  N. 
E.  R.  743,  57  Am.  Rep.  82);  and  a  grant  to  a  gravel  road  com- 
pany to  construct  and  maintain  its  road  over  a  highway  confers 
the  right  to  make  necessary  excavations,  89  Ind.  238.  Abutting 
does  not  necessarily  mean  actual  touching,  43  O.  St.  196  (i  N.  E. 
R.  589).  An  abutter  on  a  street  has  the  right  to  the  use  of  not 
only  the  portion  of  street  in  front  of  his  property,  but  all  other 
streets  on  the  plat,  loi  Ind.  211  (51  Am.  Rep.  749). 

INFANTS  AND  INSANE  PERSONS. 

Sec.  778.    Capacity  of  infants  and  insane  persons  to 
convey  lands. 

Persons  of  unsound  mind  and  infants  may  not 
alien  lands  nor  any  interest  therein.  (R.  S.  2917. 
In  force  May  6,  1853.) 

As  a  general  statement,  it  may  be  said  that  the  deeds  of  in- 
fants and  lunatics  are  placed  upon  the  same  basis,  and  are  void- 
able and  not  void,  i  J.  J.  M.  (Ky.)  236  (19  Am.  Dec.  71);  7  Blk, 
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441  ;  7  Ind.  398  ;  12  Ind.  ^^  ;  19  Ind.  30;  53  Ind.  53  ;  83  Ind.  24; 
55  Ind.  310;  109  Ind.  315  (10  N.  E.  R.  270;  58  Am.  Rep.  405). 
Until  the  law  was  changed  by  Sees.  782,  783,  the  deed  of  either 
might  be  disaffirmed  and  land  recovered  without  return  of  the 
purchase-money,  53  Ind.  54;  24  Ind.  385;  54  Ind.  205.  A  per- 
son of  unsound  mind  may,  like  an  infant,  recover  against  a  bona 
yfiofe  purchaser  from  his  grantee,  109  Ind.  315  (10  N.  B.  R.  270  ; 
58  Am.  Rep.  405),  cases  cited.  As  to  what  will  amount  to  dis- 
affirmance by  lunatic,  Id.  There  are  cases  restricting  the  right  of 
an  insane  person  to  recover  where  there  is  no  fraud  shown  and 
the  contract  has  been  executed,  and  it  being  impossible  to  put 
the  parties  in  statu  quo,  14  Bush  (Ky.)  490  (29  Am.  Rep.  413);  83 
Ind.  24;  81  Ind.  433  (42  Am.  Rep.  142).  See,  generally,  upon 
disaffirmance  and  recovery  by  insane  person,  24  Ind.  231 ;  83  Ind. 
18  ;  43  Ind.  253  ;  16  Ind.  301  ;  81  Ind.  433  ;  8  Bush  (Ky.)  253  ;  4 
Dana  (Ky.)  347 ;  i  B.  Mon.  (Ky.)  290.  An  infant  can  neither  dis- 
affirm nor  ratify  until  he  becomes  of  age,  83  Ind.  383 ;  7  Bush 
(Ky.)  413.  If  he  execute  a  deed  during  his  minority,  he  must  do 
some  act  to  disaffirm  it  or  it  will  stand,  41  Ind.  587.  Disaffirm- 
ance is  a  question  of  fact,  jy  Ind.  596.  A  conveyance  to  another 
of  same  land  operates  as  a  disaffirmance,  90  Ind.  70;  7  Ind.  398  ; 
and  gives  the  latter  grantee  a  right  to  maintain  an  action  against 
the  grantee  in  possession  under  the  deed  executed  during  infancy, 
64  Ind.  loi.  The  cortimencement  of  an  action  to  recover,  7  Blk. 
441,  or  the  giving  of  notice  of  his  claim  of  title,  is  a  disaffirmance. 
52  Ind.  68.  See,  generally,  74  Ind.  115  ;  41  Ind.  587.  As  to  af- 
firmance, see  7  Bush  (Ky.)  413;  90  Ind.  67;  24  Ind.  385.  For 
rights  of  infant  married  woman  and  conveyance  by  her,  see  Sees. 
400,  401,  782.  Powers  of  guardians  to  sell  and  convey,  see  Sees. 
270-275  ;  63  Ind.  129  ;  II  O.  St.  581 ;  39  O.  St.  59.  Power  of  in- 
fants to  sue,  Thornton  and  Ballards*  Code,  §  255 ;  Power  and 
duties  of  Guardian  ad  /item^  Id.,  §  258. 

Sec.  779.    Contracts  of  insane  persons. 

Every  contract,  sale,  or  conveyance  of  any  person 
•while  of  unsound  mind  shall  be  void.  (R.  S.  2554. 
In  force  May  6,  1853.) 
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By  person  of  "unsound  mind"  here  mentioned  is  meant  such, 
as  have  been  adjudged  insane  and  guardian  appointed,  19  Ind.  30 ; 
55  Ind.  310;  the  deed  or  contract  of  sale  of  such  is  absolutely 
void,  53  Ind.  53. 

Sec.  780.    Conveyance  when  wife  is  insane. 

Whenever  hereafter  any  person  owning  real  estate, 
and  being  desirous  of  selling  the  same  or  any  part 
thereof,  and  whose  wife,  at  the  time  of  said  sale,  is 
insane  and  of  unsound  mind,  he  is  hereby  authorized 
and  empowered  to  sell  and  convey  the  same  by 
warranty  deed  of  conveyance,  or  otherwise,  without 
the  assent  of  his  wife:  Provided,  That  before  any 
such  conveyance  be  made,  the  party  intending  to 
make  the  same  shall  make  satisfactory  proof,  before 
the  Circuit  Court  of  the  proper  county,  of  said 
insanity,  and  that  such  insanity  is  probably  perma- 
nent :  And  Provided^  also.  That  any  person  so  ap- 
plying to  sell  shall  file  a  bond  payable  to  the  State 
of  Indiana,  with  sufficient  surety,  to  be  approved  by 
said  Court,  and  in  such  a  penalty  as  the  Court  shall 
deem  reasonable,  conditioned  to  keep  her  from  be- 
coming a  county  charge,  and  to  account  to  the  wife 
on  her  recovery,  if  she  desire  it,  one-third  of  the 
purchase-money. 

All  such  conveyances,  when  so  made,  shall  have 
the  same  force  and  effect  in  law  and  equity,  that  the 
same  would  have,  if  the  wife  was,  at  the  time  of 
making  the  same,  of  sound  mind,  and  had  joined  in 
such  conveyance.  (R.  S.  2964,  2965.  In  force  Aug. 
24)  1857.) 
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Sec.  781.    Conveyance  when  husband  is  insane. 

In  all  cases  where  the  guardian  of  any  person  of 
unsound  mind,  under  the  direction  of  any  Court  of 
competent  jurisdiction,  has  made  or  may  hereafter 
make  sale  of  any  lands  of  such  person  of  unsound 
mind,  the  wife  of  such  person  of  unsound  mind  may, 
by  her  separate  deed,  release  and  convey  all  her 
interest  in  and  title  to  such  land  ;  and  her  deed,  so 
made,  shall  thereafter  debar  hej*  from  all  claim  to 
such  land,  and  shall  have  the  same  effect  on  her 
rights  as  if  herhu^sband  had  been  of  sound  mind  and 
she  had  joined  with  such  husband  in  the  execution 
of  such  conveyance.  (R.  S.  2966.  In  force  March 
9,  1867,) 

Sec.  782.   DisafBrmance  by  infant  wife. 

In  all  sales  by  an  infant  feme  covert  of  lands  be- 
longing to  her,  and  in  which  sale  and  conveyance  her 
husband  has  joined,  he  being  of  full  age,  said  infant 
shall  not  be  permitted  to  disaffirm  said  sale,  until  she 
shall  first  restore  to  the  person  owning  said  real 
estate  the  consideration  she  received  for  said  land : 
Provided,  however,  That  if  she  will  allege  in  her 
complaint  that  she  received  no  consideration  for  said 
sale,  an  issue  may  be  made  upon  such  allegation ; 
and  if,  upon  trial,  the  Court  or  jury  find  that  any 
consideration  was  received  by  her,  the  Court  shall, 
in  the  finding  and  decree,  declare  such  amount  so 
found  a  first  lien  against  said  land  in  favor  of  the 
defendant     (R.  S.  2944.    In  force  Sept.  19, 1881.) 
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The  statute  has  no  retrospective  effect,  R.  S.,  §  2946.  A 
conveyance  by  an  infant  married  woman,'  unless  made  in  accord- 
ance with  Sees.  400,  401,  although  her  husband  join  with  her,  is 
as  to  her  voidable,  96  Ind.  i ;  52  Ind.  68.  If  such  a  deed  be 
delivered  after  her  majority  is  reached  and  with  her  consent,  she 
is  bound  by  it,  99  Ind.  469.  As  to  the  time  allowed  her  to  make 
such  disaffirmance,  see  96  Ind.  i  ;  86  Ind.  577,  cases  cited ;  88  (44 
Am.  Rep.  263);  93  Ind.  423  (47  Am.  Rep.  374);  5  Ohio  252. 
Before  the  enactment  of  this  statute  she  was  not  bound  to  return 
the  consideration,  24  Ind.  385  ;  41  Ind.  587 ;  54  Ind.  205  ;  and 
doubtless  this  accounts  for  the  large  number  of  cases  of  this  kind. 
See,  generally,  4  Ind.  403  ;  52  Ind.  68 ;  94  Ind.  70. 

Sec.  783.    Disaffirmance  by  infant— Restitution. 

In  all  sales  of  real  estate- by  an  infant,  he  or  she 
shall  not  be  permitted  to  disaffirm  said  sale  without 
first  restoring  to  the  person  owning  the  property 
sold  the  consideration.  (R.  S.  2945.  In  force  Sept. 
19,  1881.) 

This  statute  does  not  affect  conveyances  made  before  its  pas- 
sage, R.  S.,  §  2946.  Before  its  passage^  where  an  infant  had  con- 
veyed his  land  to  another  receiving  the  purchase-money  therefor, 
he  might,  on  arriving  at  age,  disaffirm  the  conveyance  and  retain 
the  consideration,  54  Ind.  205  ;  41  Ind.  586;  24  Ind.  385 ;  7  Ind. 
398 ;  and  the  fact  that  an  innocent  grantee  had  acquired  the  land 
made  no  difference,  24  Ind.  385  ;  86  Ind.  577  ;  see  20  O.  St.  97. 

INJUNCTIONS. 

Sec.  784.    Bents  and  profits— Damages. 

If  an  injunction  to  stay  proceedings  after  verdict 
or  judgment  in  an  action  for  the  recovery  of  real 
estate  or  the  possession  thereof  be  dissolved,  the 
damages  assessed  against  the  party  obtaining  the 
injunction  shall   include  the  reasonable  rents  and 
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profits  of  the  land  recovered,  and  all  waste  com- 
mitted after  granting  the  injunction.  (R  S.  1165. 
In  force  May  6,  1853.) 

Sec.  785.   lifiscellaneous  notes. 

An  injunction  will  lie  against  a  railroad  company  appropriat- 
ing the  lands  of  another,  without  his  consent  or  the  authority  of 
law,  113  Ind.  233  (15  N.  E.  R.  256),  cases  cited  ;  or  against  the  il- 
legal location  of  a  street  or  highway,  100  Ind.  206.  It  will  not  be 
issued  to  prevent  an  alleged  fraudulent  grantee  from  taking  pos- 
session, where  he  is  responsible  for  rents  and  profits,  23  Ind.  122. 
It  will  lie  to  prevent  trespass,  67  Ind.  444;  see  44  Ind.  248;  33  O. 
St.  537 ;  or  to  restrain  waste,  44  Ind.  151.  A  land-owner  may  have 
an  injunction  to  prevent  sale  of  his  land  on  an  execution  issued 
against  a  third  party,  98  Ind.  i  (49  Am.  Rep.  731);  114  Ind.  254 
(i  5  N.  E.  R.  674),  cases  cited  ;  or  to  prevent  sale  of  property  trans- 
ferred and  therefore  not  subject  to  sale,  34  Ind.  241.  A  grantee 
of  a  judgment  creditor,  of  part  of  the  land  subject  to  lien,  may  en- 
join  sale  of  such  part  until  his  grantor's  property  is  exhausted,  70 
Ind.  325  ;  and  a  purchaser  of  land  sold  upon  a  junior  judgment 
may  enjoin  a  sale  upon  a  prior  judgment,  until  other  property  is 
sold,  5  Ind,  180.  It  will  lie  to  prevent  sale  of  lands  held  as  ten- 
ants by  entireties  on  judgment  against  one  of  the  parties,  26  Ind. 
424  (89  Am.  Dec.  471).  A  vendee  may  enjoin  foreclosure  of  pur- 
chase-money mortgage  to  the  extent  the  property  is  subject  to  in- 
cumbrances, 18  Ind.  339 ;  see,  contra,  48  Ind.  73,  Publication  of  no- 
tice of  execution  sale  in  Sunday  newspaper  is  void,  and  sale  may 
be  enjoined,  87  Ind.  158  (44  Am.  Rep.  756).  As  to  defect  in  ap- 
praisement, see  32  Ind.  482  ;  parties,  27  Ind.  115.  For  particular 
cases  of  enjoining  sheriffs  sales,  see  40  Ind.  250 ;  68  Ind.  320, 340; 
8  B.  Mon.  (Ky.)  554.  As  to  injunction  of  tax  sales,  see  Sec.  486 : 
also  the  following  cases:  16  Ind.  506;  77  Ind.  371 ;  32  Ind.  468  ; 
43  Ind.  415.;  68  Ind.  501.  For  full  discussion  of  law  of  injunction, 
practice  and  pleading,  see  Thornton  and  Ballards'  Code,  §§  1 147- 
1 166,  and  notes. 
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JOINDER  OF  CAUSES  AND  JURISDICTION. 

Sec.  786.   What  causes  affecting  real  estate  may  be 
joined. 

The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  when  they  are  included  in 
either  of  the  following  classes : 

•X*  •ifi  -Ji*  a^  ^X*  ^X*  ml^ 

^t*  ^^  ^p  ^*  *x^  *x^  ^» 

/^t/if/t.  Claims  to  recover  the  possession  of  real 
property,  with  or  without  damages,  rents,  and  profits 
for  the  withholding  thereof,  and  for  waste  or  damage 
done  to  the  land ;  to  make  partition  of  and  to  deter- 
mine and  quiet  the  title  to  real  property. 

Sixth.  Claims  to  enforce  the  specific  performance 
of  contracts,  and  to  avoid  contracts  for  fraud  or  mis- 
takes. 

Seventh.  Claims  to  foreclose  mortgages;  to  en- 
force or  discharge  specific  liens ;  to  recover  personal 
judgment  upon  the  debt  secured  by  such  mortgage 
or  lien;  to  subject  to  sale  real  property  upon  de- 
mands against  decedents'  estates,  when  such  prop- 
erty has  passed  to  heirs,  devisees,  or  their  assigns; 
to  marshal  assets ;  and  to  substitute  one  person  to 
the  rights  of  another ;  and  all  other  causes  of  action 
arising  out  of  a  contract  or  a  duty,  and  not  falling 
within  either  of  the  foregoing  classes.  But  causes 
of  action  so  joined  must  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated  and  numbered.  (R.  S.  278. 
In  force  May  6,  1853.) 

See  Thornton  and  Ballards'  Code,  §  278,  notes  5-8.  An  ac- 
tion to  recover  possession  may  be  joined  with  an  action  for  dam- 
ages for  the  retention  thereof,  53  Ind.  32;  and  to  quiet  title,  97 
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Ind.  504;  but  it  cannot  be  properly  joined  with  suit  to  foreclose 
mortgage,  94  Ind.  353. 

Sec.  787.   Where  actions  affecting  real  estate  should 
be  commenced. 

Actions  for  the  following  causes  must  be  com- 
menced in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated : 

First  For  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  determination  in 
any  form  of  such  right  or  interest,  and  for  injuries 
to  real  property. 

Second.  For  the  partition  of  real  property. 

Third.  For  the  foreclosure  of  a  mortgage  of  real 
property.     (R.  S.  307.     In  force  May  6,  1853.) 

As  to  what  extent  the  action  must  affect  the  title  to  or  interest 
in  real  estate,  see  48  Ind.  303  ;  1 10  Ind.  42  (10  N.  E.  R.414).  Some 
portion  of  the  real  estate,  19  Ind.  444.  Counter-claim,  31  Ind. 
467.  Actions  must  be  brought  where  the  real  estate  is  situated  to 
collect  drain  assessments,  106  Ind.  157;  to  quiet  title  or  enforce 
liens,  6  N.  E.  R.  138 ;  to  recover  from  a  railroad  for  injuries  occa^ 
sioned  by  negligently  permitting  fire  to  escape,  107  Ind.  430  (8 
N.  E.  R.  265) ;  and  for  trespass,  37  Ind.  306 ;  and  to  set  aside 
fraudulent  conveyances,  19  Ind.  444.  In  6  Ind.  268,  and  15  Ind. 
167,  it  was  held  that  an  action  for  specific  performance  need  not 
be  brought  in  the  county  where  the  land  is  situated ;  but  in  14 
Ind.  12,  and  31  Ind.  467-469,  it  is  held  that  such  action  must  be 
commenced  where  the  real  estate  is  situated.     Upon  this  point 

j  see  13  O.  St.  571  ;   14  O.  St.  302  -,24  O.  St.  474 ;  43  O.  St.  178. 

I  The  Ohio  statute  provides  that   such  action   may   be  brought 

where  the  defendants  reside,  Sec.  5024 ;  see  also  3  Keman  587 ;  25 
Barb.  532  ;  6  Abb.  166.  Formation  of  a  new  county,  60  Ind.  226. 
An  action  to  recover  real  estate,  or  for  the  determination  in 
any  form  of  an  interest  therein,  must  be  brought  in  the  county 
where  the  land  is  situated,  48  Ind.  303.  As  to  where  an  action 
for  breach  of  covenant  should  be  brought,  see  42  Ind.  290 ;  peti> 
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tion  to  sell  lands  of  decedent,  14  Ind.  413;  25  Ind.  55;  41  Ind. 
559.  Courts  having  jurisdiction  in  an  action  for  divorce  cannot 
dispose  of  land  in  another  county,  26  Ind.  400,  If  the  land  be  in 
two  or  more  counties  either  court  has  jurisdiction,^nd  the  court 
which  shall  first  take  cognizance  thereof  shall  retain  the  same, 
R«  S.,  §  1318 ;  69  Ind.  436.  A  f of eclosure  of  one  mortgage  contain- 
ing land  in  two  counties  may  be  had  in  either,  48  Ind.  169;  but 
the  land  must  be  sold  at  the  court-house  door  of  the  county  in 
which  it  is  situated,  Id.  Presumptions  are  in  favor  of  jurisdiction, 
47  Ind.  326;  90  Ind.  95.  As  to  jurisdiction  of  State  courts  in 
bankruptcy  proceedings,  see  94  Ind.  205.  An  action  for  injury  to 
land  may  be  brought  where  the  land  is,  though  the  wrong-doer  be 
a  non-resident,  17  Ohio  489  (49  Am.  Dec.  474).  See,  generally, 
15  Ind.  167;  2  Blk.  391. 

Sec.  788.    Justices— Title  to  land  in  question. 

If  the  title  to  land  shall  be  put  in  issue  by  plea 
supported  by  affidavit,  or  shall  manifestly  appear 
from  the  proof  on  trial  to  be  in  issue,  the  Justice 
shall,  without  further  proceeding,  certify  the  cause 
and  papers  to  the  Circuit  Court  of  the  proper 
county,  where  the  same  shall  be  tried.  (R.  S.  1434. 
In  force  May  6,  1853.) 

See  R.  S.,  §  1433 ;  88  Ind.  466.  A  justice  of  the  peace  has  no 
jurisdiction  of  an  action  to  recover  real  property,  unless  the  rela- 
tion  of  landlord  and  tenant  exists  between  the  parties,  or  un- 
less posssesion  has  been  unlawfully  and  forcibly  taken,  or  detained, 
86  Ind  149;  15  Ind.  211  ;  2  Ind.  268.  In  all  cases  the  land  must 
be  in  the  county,  40  Ind.  139.  Jurisdiction  in  action  for  rent,  43 
Ind.  470 ;  forcible  entry  and  detainer,  6  Blk.  454.  He  cannot  try  title, 
3  Blk.  416;  nor  foreclose  a  mortgage,  14  Ind.  538 ;  nor  set  aside  a 
fraudulent  conveyance,  24  Ind.  228.  Contract  to  clear  and  im- 
prove land  is  not  such  real  contract  as  will  oust  his  jurisdiction, 
13  Ohio  43.  His  jurisdiction  in  criminal  cases  cannot  be  ousted 
because  title  is  incidentally  in  issue,  72  Ind.  421.  See,  generally, 
69  Ind.  362  ;  78  Ind.  388.     As  incident  to  this  subject,  consult  the 
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following  cases  concerning  jurisdiction  of  Court  of  Common  Pleas 
in  real  estate  matters:  3oInd.  167;  296,  484;  ^i  Ind.283 ;  41  Ind. 
S59;42  Ind.  323;  11  Ind.67;  18  Ind.  126;  14  Ind.  4r3  ;  25  Ind. 
55  ;  39  I^^d*  529;  20  Ind.  20,  473 ;  8  Ind.  147;  7  Ind.  44;  35  Ind. 
326. 

Sec.  789.     Jurisdiction  of   the  State   ceded    to   the 
United  States. 

The  jurisdiction  of  this  State  is  hereby  ceded  to 
the  United  States  of  America  over  all  such  pieces  or 
parcels  of  land  within  the  limits  of  this  State  as 
have  been  or  shall  hereafter  be  selected  and  acquired 
by  the  United  States  for  the  purpose  of  erecting 
post-offices,  custom-houses,  or  other  structures  ex- 
clusively owned  by  the  General  Government  and 
used  for  its  purposes :  Provided,  That  an  accurate 
description  and  plat  of  such  lands  so  acquired,  veri- 
fied by  the  oath  of  some  officer  of  the  General  Gov- 
ernment having  knowledge  of  the  facts,  shall  be 
filed  with  the  Governor  of  this  State.  And  pro- 
vided,  further.  That  this  cession  is  upon  the  express 
condition  that  the  State  of  Indiana  shall  so  far  re- 
tain concurrent  jurisdiction  with  the  United  States 
in  and  over  all  lands  acquired  or  hereafter  acquired 
as  aforesaid;  that  all  civil  and  criminal  process 
issued  by  any  court  of  competent  jurisdiction,  or  offi- 
cer having  authority  of  law  to  issue  such  process  ; 
and  all  orders  made  by  such  court  or  any  judicial 
officer  duly  empowered  to  make  such  orders  and 
necessary  to  be  served  upon  any  person,  may  be 
executed  upon  said  lands,  and  in  the  buildings  that 
may  be  erected  thereon,  in  the  same  way  and  man- 
ner as  if  jurisdiction  had  not  been  ceded  as  afore- 
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said.     (E.  S.  1618.    Acts  1883,  p.  8.     In  force  Jan. 
25,  1883.) 

See  E.  S.,  §  1621. 

JUDGMENTS, 

Sec.  700;    Remarks. 

A  judgment  is  conclusive  evidence  of  title,  i6Ind.  108;  2oInd. 
88  ;  28  Ind.  342;  41  Ind.  362,  559;  49  Ind.  175  ;  71  Ind.  336;  see 
Sec.  774.  As  to  when  the  levy  of  an  execution  is  satisfaction  of  a 
judgment,  see  Sees.  195-206;  also  4  Ohio  381 ;  2  Ind.  309  (52  Am. 
Dec.  510) ;  44  Ind.  92  ;  65  Ind.  295.  As  to  how  far  a  court  may 
render  a  binding  decree  affecting  lands  situated  in  another  State, 
see  II  B.  Mon.  (Ky.)  96  (52  Am.  Dec.  563);  i  O.  St.  Rep.  399. 

LAW  OF  PLACE. 

Sec.  701.    Notes. 

As  a  general  rule,  the  disposition  of  realty  is  governed  by  the 
law  where  it  is  situated,  17  Ind.  41 ;  80  Ind.  187;  5  J.  J.  M.  (Ky.) 
460  (22  Am.  Dec.  41);  this  is  true  of  wills.  Id.;  21  O.  St.  56;  6 
Bush  (Ky.)  331 ;  mortgages,  in  Ind.  504(13  N.  E.  R.  39);  iii 
Ind.  453  (12  N.  E.  R.  303 ;  13  N.  E.  R.  105) ;  and  in  the  case  last 
cited  it  was  held  that  a  mortgage  executed  by  a  married  woman  in 
Ohio  upon  her  lands  in  this  State  to  secure  her  husband's  debt 
was  void  under  Sec.  407.  In  determining  whether  a  covenant 
running  with  the  land  exists,  the  lex  rei  sitce  governs,  10 1  Ind. 
390;  68  Ind.  465  ;  but  the  law  of  the  place  of  execution  deter- 
mines as  to  personal  covenants,  92  Ind.  319.  A  court  of  one  State 
having  jurisdiction  over  all  the  parties  may  decree  specific  per- 
formance of  contracts  in  regard  to  lands  in  another  State,  14 
O.  St.  302. 

MINES 

Sec.  702.    General  notes. 

The  owner  of  the  fee  is  the  owner  of  minerals  beneath  the 
surface,  6  Bush  (Ky.)  232.  If  a  land-owner  sink  a  well  upon  his 
land,  from  which  oil  is  taken,  the  oil  is  his  property,  15  B.  Mon. 
(Ky.)  479.  The  most  common  way  in  which  mines  are  worked  is 
by  leasing  them  to  another,  who  pays  a  certain  stipulated  sum  as 
rent  or  a  per  cent,  of  the  products.     Where  the  owner  of  the  fee 
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makes  a  grant  of  the  minerals,  his  grantee  is  only  entitled  to  so 
much  of  the  minerals  as  he  can  get  without  injur}'  to  the  super- 
incumbent soil,  66  Ind.  319(32  Am.  Rep.  109);  41  O.St.  352, 
cases  cited.  The  general  rules  governing  dominant  and  servient 
estates  apply,  37  O.  St.  520;  see  Easements,  Chap,  X.  The  exe- 
cutor and  not  the  heirs  must  sue  on  lease  of  deceased  lessor,  67 
Ind.  513.  Rights  of  one  purchasing  subject  to  lease,  88  Ind.  515. 
The  provisions  of  each  particular  lease  govern  its  construction, 
and  the  rights  of  the  parties  thereto,  more  than  general  princi- 
ples, see  67  Ind.  513  ;  73  Ind.  296;  9  Bush  (Ky.)  257;  36  O.  St. 
175  ;  38  O.  St.  65.  As  to  rights  and  remedies  of  owners  of  adja- 
cent mines,  in  respect  to  support  or  overflow,  see  66  Ind.  319 
(32  Am.  Rep.  109);  116  111.  543  (6  N.  E.  R.  890;  56  Am.  Rep. 
786) ;  37  O.  St.  583.  See,  generally,  statutes  regelating  mining, 
R-  S.,§§  5458-5480;  E.  S.,  §§  1753-1784;  lien  of  miners,  Sec.  536; 
right  to  mine,  63  Am.  Dec.  91-110  note  ;  mining  partnerships,  83 
Am.  Dec.  1 03-1 11,  note. 

NOTICE. 

Sec.  793.   Notice  by  publication  in  actions  affecting 
real  estate. 

The  Clerk,  by  order  of  the  Court,  if  in  session,  or 
in  vacation  without  such  order,  shall  cause  a  notice 
of  the  pendency  of  any  action,  and  the  term  at  which 
the  same  will  stand  for  trial,  to  be  published  for  three 
weeks  successively,  in  some  newspaper  of  general 
circulation,  named  by  the  plaintiff  or  his  attorney, 
printed  in  the  English  language,  and  published  in 
the  county,  (or  if  none  be  printed  or  published  there- 
in, then  in  the  county  in  this  State  nearest  thereto 
in  which  any  such  paper  may  be  printed),  in  either 
of  the  following  cases  as  shown  by  affidavit : 

JjC  5fC  JjC  5jC  3p  5f5  ^ 

Third.  Where  the  defendant  is  not  a  resident  of 
the  State,  and  the  cause  of  action  is  founded  upon 
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or  connected  with  a  contract,  or  arises  from  a  duty 
imposed  by  law,  in  relation  to  real  estate  in  this 
State,  or  the  object  of  the  action  is  to  enforce  or  dis- 
charge a  lien,  or  to  obtain  a  divorce,  or  to  try  and 
determine,  or  quiet  the  title  to,  or  possession  of,  real 
estate  or  interest  therein,  or  to  enforce  the  collection 
of  any  demand  by  proceedings  in  garnishment  or 
attachment,  or  where  the  object  is  to  obtain  a  review 
of  a  judgment,  or  to  procure  a  new  trial,  or  to  set 
aside  a  judgment,  or  to  enforce  satisfaction  of  a 
judgment  or  mortgage,  or  to  set  aside  an  entry  of 
satisfaction  of  a  judgment,  mortgage,  or  other  lien, 
or  to  set  aside  a  sale  of  real  estate,  or  to  set  aside 
a  return  of  the  Sheriff  on  an  execution  or  other 
writ.  (E.  S.  I,  Acts  1885,  p.  155.  In  force  July  18, 
1885.) 

See  Thornton  and  Bollards*  Code,  §§318,  473,  474,  481  (3). 

Sec.  794.    Notice  to  purchasers. 

Only  gobd  faith  purchasers  can  complain  of  the  want  of 
notice,  32  Ind.  299.  As  to  what  is  sufficient  to  direct  the  atten- 
tion  of  a  purchaser  and  put  him  upon  inquiry,  see  88  Ind.  354, 
cases  cited ;  5  O.  St.  70;  23  Am.  Dec.  47-53,  note ;  Warvelle  on 
Vendors  264-289.  Purchaser  from  trustee  with  notice  of  trust 
takes  subject  to  it,  40  O.  St.  87;  i  A.  K.  M.  (Ky.)  311 ;  but  the 
mere  residence  of  a  wife  with  her  husband  upon  lands  held  in  his 
name  will  not  be  notice  that  she  claims  such  holding  in  trust  for 
her,  82  Ind.  365  ;  93  Ind.  38.  If  a  conveyance  is  regular,  pur- 
chaser does  not  take  with  notice  of  latent  defects,  21  N.  E.  R. 
938;  but  he  is  bound  by  the  recitals  in  a  deed,  i  Dana  (Ky.)  327 ; 
18  Ind.  251.  A  purchaser  from  one  who  has  a  sheriff's  deed  upon 
a  certificate  assigned  to  him  takes  with  notice  of  the  recitals  in 
the  certificate,  23  N.  E.  R.  754.  A  commissioner's  deed  showing 
order  of  court  and  where  found  is  sufficient  to  put  one  claiming 
through  the  grantee  upon  inquiry  as  to  character  and  extent  of 
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the  judgment,  109  Ind.  575  (10  N.  E.  R.  17,  620).    As  to  how  far 
possession  operates  as  notice,  see  Sec.  796. 

Sec.  795.    Registry  of  conveyances. 

As  to  time,  place  and  manner  of  recording,  see  Sees.  104- 1 16. 
The  object  of  registry  laws  was  to  do  away  with  the  necessity  of 
proving  actual  notice  and  protect  innocent  purchasers,  17  Ind. 
542;  17  Ohio  226.  One  who  has  actual  notice  cannot  complain 
of  the  want  of  record  notice,  54  Ind.  65.  A  recording  after  the 
time  given  is  a  notice  to  all  subsequent  purchasers,  38  Ind.  282 ; 
63  Ind.  576  (30  Am.  Rep.  250);  Sec.  105.  The  record  of  a  deed 
is  notice  only  to  those  who  claim  through  or  under  its  grantee, 
47  Ind.  356;  10  Ohio  83 ;  6  0.  St.  580  (67  Am.  Dec.  360).  The 
record  is  notice  only  of  its  contents,  not  the  contents  of  the  in- 
strument, 97  Ind.  467;  63  Ind.  576  (30  Am.  Rep.  250);  20  Ohio 
261 ;  96  Ind.  544.;  29  Mich.  162.  The  record  of  an  instrument, 
the  recording  of  which  is  not  provided  for  by  law,  is  not  notice, 
61  Ind.  62 ;  2  Ind.  442,  A  satisfaction,  although  procured 
through  fraud  or  mistake,  destroys  effect  of  mortgage  as  notice, 
61  Ind.  56;  60  Ind.  452.  A  purchaser  having  thoroughly  examined 
the  records  is  justified  in  relying  upon  them,  75  Ind.  314.  A  mort- 
gage properly  recorded  and  indexed  in  the  volume  is  notice,  al- 
though not  entered  in  the  entry -book  or  indexed  lYi  the  general  in- 
dex, 89  Ind.  54.  The  general  index  of  mortgages  kept  by  the  re- 
corder is  not  notice  of  the  consideration,  though  specified  therein,  63 
Ind.  576(30  Am.  Rep.  250);  but  the  recorder's  entry-book  is  notice 
of  the  exact  time  of  reception,  the  names  of  the  grantor  and  gran- 
tee, the  description  of  the  lands  conveyed,  the  date  and  existence, 
but  not  the  contents  of  the  conveyance.  Id.  (overruling  24  Ind. 
313).  The  recorded  release  of  a  mortgage  by  an  administrator,  by 
virtue  of  R.  S.,  §  2265,  can  be  relied  upon  by  subsequent  bona 
fide  mortgagees,  113  Ind.  373  (14  N.  E.  R.  586;  3  Am.  St.  Rep. 
655).     See,  generally,  5  Cent.  Law  Jour.  3;   Malone'sReal  Prop. 

Trials  423-473. 

POSSESSION. 

Sec.  796.    Presumption  and  notice  arising  from. 

Nothing  appearing  to   the   contrary,  the  inference  is  that  a 
deed  of  conveyance  carries  with  it  possession  of  the  property. 
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I02  Ind.  131  (i  N.  E,  R.  636);  9  Ind.  330.  It  is  presumed  that 
the  vendee  is  to  have  possession  at  the  time  the  deed  is  executed, 
4  Blk.  171  (29  Am.  Dec.  364);  and  without  an  agreement  he  can- 
not get  it  before,  3  Ind.  loi ;  97  Ind.  465,  A  vendor  remaining 
in  possession  after  a  deed  is  regarded  as  a  tenant,  I3.1nd.  125, 
497.  Possession  is  prima  facie  evidence  of  title,  and  must  pre- 
vail until  better  evidence  is  produced,  6  Blk.  85  ;  loi  Ind.  15  ;  12 
O.  St.  231 ;  4  J.  J.  M.  (Ky.)  395.  The  possession  of  real  estate 
is  notice  to  all  the  world  of  the  rights  of  the  party  in  possession, 
and  a  purchaser  takes  with  notice  of  them  whatever  they  may 
prove  to  be,  74  Ind.  311;  21  Ind.  454;  5  Ind.  399;  8  Blk.  472; 
4  Blk  94  (28  Am.  Dec.  45);  4  Blk.  383;  43  O.  S.  157  (i  N.  E.  R. 
523) ;  15  O.  St.  162 ;  13  Ohio  408.  The  rule  applies  only  to  lands 
actually  occupied,  82  Ind.  395;  60  Ind.  384;  6  O.  St.  585.  It  is 
notice  to  purchaser  at  judicial  sale,  26  Ind.  319;  but  the  mere  fact 
that  an  execution  defendant  remains  in  possession  after  sale  is  no 
notice  of  judgment,  plaintiff  or  his  assigns  of  any  new  claim  of 
title  by  him,  82  Ind.  16.  The  rule  protects  one  in  possession 
under  contract  of  purchase,  91  Ind.  304;  4  Bush  (Ky.)6o8;  118 
111-  73  (7  N.  E.  R.  487).  The  existence  of  right  of  way,  and  pos- 
session, of  railroad  is  notice  of  its  rights,  51  Ind,  530;  41  O.  St. 
392 ;  119  111.  494  (10  N.  E.  R.  29).  See  Sees.  802,  803.  The  fact 
that  grantor  remains  in  possession  after  conveyance  by  an  abso- 
lute deed  is  no  notice  to  purchaser  of  judgment  against  his  grantee 
of  grantor's  right  to  have  deed  treated  as  mortgage,  74  Ind.  311  ; 
nor  does  a  wife  by  merely  living  with  her  husband  upon  a  piece 
of  land  give  any  notice  of  her  claim  to  an  equity  therein,  45  O. 
St.  152  (12  N.  E.  R.  439);  82  Ind.  365.  See  Adverse  possession, 
Chap.  XX. 

PURCHASE-MONEY. 

Sec.  707.    Action  for  purchase-money— Decree. 

In  any  action  brought  for  the  recovery  of  the  pur- 
chase money  against  any  person  holding  a  contract 
for  the  purchase  of  lands,  the  party  bound  to  per- 
form the  contract,  if  not  plaintiff,  may  be  made  a 
party,  and  the  Court,  in  the  final  judgment,  may 
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order  the  interest  of  the  purchaser  to  be  sold  or 
transferred  to  the  plaintiff  upon  such  terms  as  may 
be  just;  and  may  also  order  a  specific  performance 
of  the  contract  in  favor  of  the  complainant  or  the 
purchaser,  in  case  a  sale  be  ordered.  (R.  S.  275.  In 
force  May  6,  1853.) 

See  44  Ind.  152 ;  86  Ind.  591 ;  Specific  performance,  Sees.  44-5a 
Sec.  798.   Failure  of  title  as  a  defense. 

Where   a  deed  is  made  and  accepted  and  possession   taken 
under  it,  want  of  title  in  the  vendor  will  not  enable  the  purchaser 
to  resist  the  payment  of  the  purchase-money,  or  to  recover  more 
than  nominal  damages  on  the  covenants  in  his  deed;  while  he  re- 
tains the  deed  and  remains  in  possession,  and  has  been  subjected 
to  no  inconvenience  or  expense  on  account  of  the  supposed  defect 
in  title,  102  Ind.  131   (i  N.  E.  R.  637);  102  Ind.  272  (i  N.  E.  R. 
630);  83  Ind.  314,  cases  cited;  79  Ind.  283;  14  Ind.  164;  49  Ind. 
146 ;  71  Ind.  369 ;  28  O.  St.  39;  see  9  Ind.  93 ;  4  Blk.  251.     In  the 
absence  of  a  covenant  of  warranty,  or  proof  of  fraud,  a  failure  of 
title  is  no  defense,  74  Ind.  302;  41    Ind.  184;  49  Ind.  146;  40 
Ind.  145  ;  14  Ind.  106 ;  the  covenant  is  the  foundation  of  the  de- 
fense, 83  Ind.   313;  92  Ind.  325.      To  constitute  a  defense  he 
must  show  an  eviction  or  surrender  of  possession  to  the  owner  of 
a  paramount  title,  6  O.  St.  525  ;  97  Ind.  528,  cases  cited.     An 
eviction  upon  a  paramount  title  within  covenants  of  grantor  is  a 
defense,  14  Ind.  164.     A  failure  of  title  as  to  part  is  a  defense  to 
that  extent,  17  Ohio  601 ;  and  where  an  incorporeal  hereditament 
forms  a  material  part  of  the  subject  of  the  conveyance,  an  eviction 
from  it  is  a  defense  to  the  extent  of  its  value,  89  Ind.  323.    If  a 
defendant  prevails  on  defense  of  failure  of  title,  he  is  entitled  to 
interest  on  purchase-money  paid,  50  Ind.  403.     If  money  is  to  be 
paid  before  the  execution  of  the  deed,  failure  of  title  is  no  de- 
fense,  15  Ind.  169.     A  purchaser  paying  purchase-price  with  full 
knowledge  of  the  defect  of  his  vendor's  title  cannot,  in  the  ab- 
sence of  fraud,  recover  back  the  money  so  paid,  7  Ind.  232  ;  3 
Ind.  427;  4  Blk.  135. 
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Sec.  799.    Other  defenses. 

A  vendee  may  have  counter-claim  for  damages  on  account  of 
fraud  practiced  in  the  sale,  15  O.  St.  145 ;  39  O.  St.  491  ;  4  Blk. 
no,  231  ;  23  Ind.  9  ;  see  6  Blk.  451.  He  cannot  object  to  pay- 
ment merely  because  conveyance  was  made  to  defraud  creditors, 
I  Blk.  262  ;  and  a  mere  mistake  in  quantity  of  land  conveyed  is 
no  defense,  54  Ind.  368 ;  see  57  Ind.  212 ;  see  covenants.  A  person 
contracting  with  an  infant  for  the  conveyance  of  lands,  which  he 
knows  must  be  executed  during  his  minority,  cannot  make  the 
infancy  a  defense,  13  Ind.  354.  In  action  on  purchase-money 
mortgage  vendee  is  estopped  to  deny  vendor's  title  conveyed,  see 
14  Ind.  601 :  34  Ind.  85.  Vendee  may  recoup  the  amount  paid 
by  him  to  discharge  an  incumbrance,  if  reasonable,  4  Ind.  533  ;  30 
Ind.  ^2  ;  but  he  must  show  that  there  was  a  valid  subsisting  in- 
cumbrance which  he  has  discharged,  6  Ind.  385  ;  7  Blk.  55  ;  8  Blk. 
142  ;  I  Ind.  152,  382  ;  66  Ind.  529 ;  and  such  an  answer  must  show 
that  conveyance  contained  a  covenant  against  incumbrance,  16 
Ind.  459;  17  Ind.  505,     See  30  Ind.  447. 

Sec.  800.    Tender  of  deed. 

Where  a  conveyance  is  to  be  executed  and  the  purchase-money 
paid  at  the  same  time,  they  are  concurrent  acts,  and  no  suit  lies 
for  the  purchase-money  until  the  title  is  made  and  tendered,  i  Blk. 
248  ;  4  Blk.  392,  342  ;  14  Ind.  164,  178.  The  vendor  must  have 
and  offer  to  convey  the  title  contracted  for,  at  the  time  purchase- 
money  is  due,  14  Ind.  163 ;  and  his  failure  or  incapacity  to  do  this 
is  a  good  defense,  i  Blk.  171 ;  6  Blk.  222  ;  see  i  Ind.  257  ;  19  Ind, 
5  ;  7  Blk.  408.  He  need  not  file  copy  of  deed  to  make  good  alle- 
gations of  its  tender,  23  Ind.  483  ;  see,  generally,  upon  subject  of 
tender  in  such  cases,  i  Ind.  413,  421 ;  5  Ind.  317,  cases  cited  ;  6 
Blk.  457  (39  Am.  Dec.  439);  44  Ind.  152.  When  the  contract  is  to 
convey  upon  demand,  vendee  must  demand  the  deed,  6  Blk.  450 ; 
and  if  purchase-money  is  to  be  paid  before  execution  of  deed,  the 
failure  to  tender  deed  is  no  defense,  7  Blk.  260;  see  3  Ind.  loi  ;  5 
Ind.  517,  cases  cited.  Rights  of  parties  in  respect  to  tender  of 
deed,  upon  death  of  vendor,  8  Ind.  92, 
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Sec.  801.    Miscellaneous  notes. 

A  party  to  paxol  sale  of  land  cannot  refuse  a  conveyance  and 
recover  purchase-money  paid,  83  Ind.  463  (43  Am.  Rep,  76)  ;  and 
a  vendor  may  enforce  payment  of  purchase-money  where  he 
tenders  performance  of  parol  sale  of  land,  84  Ind.  491  ;  see 
specific  performance,  Sees.  44-50.  An  action  will  lie  for  purchase- 
money,  though  the  deed  recite  the  consideration  paid,  19  Ind.  40. 
The  original  vendor  may  sue  subsequent  grantee  assuming  the 
payment  of  purchase-money,  58  Ind.  66.  If  the  title  to  lands  is 
in  litigation,  the  collection  of  purchase-money  may  be  enjoined 
until  the  question  of  title  is  settled,  JJ  Ind.  530  (overruling  34 
Ind.  300) ;  and  if  the  lands  be  incumbered  more  than  the  amount 
due,  the  grantee  may  enjoin  collection  of  purchase-money  until 
the  incumbrance  be  reduced  to  an  amount  not  exceeding  the 
debt,  7  Blk.  55  ;  18  Ind.  339;  see  26  Ind.  188.  See,  generally, 
upon  enjoining  collection  of  purchase-money,  16  Ind.  327  ;  41  Ind. 
184;  5  B.  Mon.  (Ky.)  540.  In  an  action  by  sheriff  for  purchase- 
money  due  an  execution  sale,  the  judgment,  proceedings  and  ex- 
ecution must  be  shown,  3  Blk.  472.  Where  a  particular  defense 
has  been  adjudged  insufficient  in  suit  on  part  of  the  notes,  it 
estops  grantee  from  asserting  it  in  a  suit  upon  another  note  of 
the  same  series,  14  Ind.  455.  If  a  defense  is  founded  on  a  cove- 
nant, a  copy  of  the  deed  should  be  made  a  part  of  the  plea,  and 
the  particular  breach  pointed  out,  16  Ind.  327  ;  30  Ind.  222  ;  40 
Ind.  231  ;  83  Ind.  313  ;  a  mere  negative  avrerment  of  breach  is  not 
sufficient,  15  Ind.  264.    See,  generally,  Boone  Real  Prop.,  §§  397- 

399- 

RAILROADS. 

Sec.  802.    General  notes  on  right  of  way. 

The  term  "  right  of  way,"  as  applied  to  a  railroad  company, 
means  a  way  over  which  the  company  has  the  right  to  pass  \n  the 
operation  of  its  trains,  108  Ind.  144  (9  N.  E.  R.  95).  A  railroad 
company  has  no  right  to  take  the  private  property  of  another  for 
such  right  of  way,  against  his  wish,  without  first  paying  full  com- 
pensation therefor,  87  Ind.  514.  It  may  condemn  such  lands 
under  its  right  of  eminent  domain.      For  proceedings  in  such 


MISCKLLANEOUS   SUBJECTS.  745 

cases,  see  Sees.  618-622.  Where  a  railroad  company,  without  right, 
enters  upon  the  land  of  another  for  the  purpose  of  constructing 
and  operating  its  road,  it  is  regarded  as  an  ordinary  trespasser  and 
is  subject  to  ejectment,  27  Ind.  260  (89  Am.  Dec.  498) ;  89  Ind. 
128  (46  Am.  Rep.  164);  87  Ind.  520,  cases  cited;  or  an  action 
for  trespass,  5  Ind.  252;  97  Ind.  586;  or  injunction,  117 
Ind.  465  (20  N.  E.R.  254);  113  Ind.  233  (15  N.  E.  R.  256).  The 
fee  in  a  street  or  highway  belongs  to  the  abutting  owner,  and 
he  has  the  same  remedies  against  a  railroad  using  it  for  its  right 
of  way,  48  Ind.  178 ;  49  Ind.  296 ;  89  Ind.  128(46  Am.  Rep.  164) ; 
for  particular  cases  fully  considering  the  rights  of  abutting  owners, 
see  no  Ind.  542  (11  N.  E.  R.  467,  note ;  59  Am.  Rep.  225),  cases 
cited;  no  Ind.  555  (11  N.  E.  R.  476) ;  108  Ind.  113  (9  N.  E.  R. 
144,  not€)\  106  N.  Y.  157  (12  N.  E.  R.  568  ;  60  Am.  Rep.  437); 
116  Ind.  257  (19  N.  E.  R.  Ill  ;9  Am.  St.  Rep.  852);  40  O.  St. 
496;  2  O.  St.  23s  (S9  Am.  Dec.  667);  47  Ind.  25 ;  69  Ind.  424. 
Ejectment  will  not  lie  against  a  railroad  company  for  breach  of 
contract  to  fence  its  right  of  way,  20  O.  St.  81 ;  nor  can  the 
failure  of  the  company  to  complete  its  road  within  time  given 
by  statute  be  taken  advantage  of  by  land-owner  in  an  action  of 
ejectment,  n3  Ind.46o(i5  N.  E.  R.  524);  115  Ind.  i  (17  N.  E.  R. 
183).  A  deed  granting  "right  of  way"  conveys  a  mere  case- 
ment, 103  Ind.  187(2  N.  E.  R.  562);  n9  Ind.  jj  (21  N.  E.  R. 
470),  cases  cited  ;  and  grantor  may  use  stream  of  water  flow- 
ing through  the  land,  24  N.  E.  R.  886.  For  construction  of 
particular  grants  in  such  cases,  see  94  Ind.  134;  48  Ind.  381  ; 
61  Ind.  290;  107  Ind.  432  (8  N.  E.  R.  168);  103  Ind.  187.(2  N.  E. 
R.  562).  Presumptions  as  to  width  of  way  taken,  69  Ind.  424 ; 
116  Ind.  356  (19  N.  E.  R.  141);  119  Ind.  218  (21  N.  E.  R.  660); 
89  Ind.  501.  Whatever  title  or  right  which  a  company  has  in 
its  right  of  way  passes  to  purchaser  of  its  rights  and  franchises 
at  a  foreclosure  sale,  no  Ind.  558  (n  N.  E.  R.  357);  and  if  a  com- 
pany is  in  possession  without  right  its  successor  stands  in  no  bet- 
ter light,  n2  Ind.  128  (13  N.  E.  R.  680).  As  to  what  constitutes 
an  abandonment  of  right  of  way,  37  Ind.  294;  rights  of  company 
to  remove  stone  piers,  22  O.  St.  563  (10  Am.  Rep.  770).  A  guardian 
has  no  power  to  grant  a  right  of  way  over  his  ward's  land,  98  Ind. 
295.  R.  S.,  §  3903,  giving  railroad  companies  the  right  to  cross 
highways  without  paying  compensation  therefor,  does  not  apply 
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to  gravel  roads  operated  by  private  corporations,  no  Ind.  5  (10 
N.  E.  R.  923).  See,  generally,  E.  S.,  §§  464,  1073-1075.  As  to 
fences,  see  Fences ;  measure  of  damages,  8  Ind.  75. 

Sec.  803.    Bight  of  way  by  paprol  license  or  estoppel. 

Where  a  parol  license  of  right  of  way  has  been  given  to  a  rail- 
road company,  upon  the  faith  of  which  moneys  have  been  ex- 
pended in  the  construction  of  the  railroad  track,  the  licensor  and 
those  claiming  under  him  with  notice,  will  be  estopped  from 
revoking  the  license  if  the  licensee  cannot  be  placed  in  statu  quo^ 
1 10  Ind.  490  (i  I  N.  E.  R.  482),  cases  cited ;  71  Ind.  265 ;  see  113 
Ind.  581  (15  N.  E.  R.  446);  113  Ind.  233  (15  N.  E.  R.  256). 
Where  the  land-owner  permits  the  railroad  to  operate  under  such 
a  license,  or  "  stands  by,  and  acquiesces  until  the  company  has 
expended  its  money  and  constructed  its  road  across  his  land,  and 
until  the  road  at  that  point  has  become  a  part  of  its  railroad  line, 
whereby  the  public  as  well  as  the  company  have  acquired  an  inter- 
est in  the  maintenance  of  the  enterprise,"  he  can  neither  maintain 
an  ejectment  or  injunction  suit  against  such  company.  Id.;  113 
Ind.  223  (15  N.  E.  R.  261);  113  Ind.  581  (15  N.  E,  R.  446);  116 
Ind.  257  (19  N.  E.  R.  Ill ;  9  Am.  St.  Rep.  8152);  and  a  recent 
case  goes  so  far  as  to  say  that  in  such  cases  the  land-owner  for- 
feits every  remedy  except  that  of  proceeding  to  have  his  damages 
assessed  and  collected  from  the  company,"  115  Ind.  i  (17  N.  E. 
R.  183);  see  112  Ind.  128  (13  N.  E.  R.  680).  Presumption  as  to 
width  of  way  when  claim  is  under  parol  license,  no  Ind.  490  (i  i 
N.  E.  R.  482).  As  to  what  is  notice  to  purchaser  in  such  cases, 
no  Ind.  490  (n  N.  E.  R.  482);  n4  Ind.  198(15  N.  E.  R.  183). 
If  company  abandon  its  rights  under  a  parol  license,  it  cannot 
renew  them  without  land-owner's  consent,  117  Ind.  465  (20  N.  E. 
R.  254). 

REAL  ESTATE  AGENT. 

Sec.  804.    Remarks. 

A  real  estate  agent  is  entitled  to  his  commission  when  he  finds 
a  purchaser  ready  to  complete  the  purchase  on  the  terms  given 
to  the  agent,  91  Ind.  243  ;  49  Ind.  275 ;  53  Ind.  294  (21  Am.  Rep. 
192);  23  N.  E.  R.  401.    Sec,  generally,  as  to  when  his  commission 
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becomes  due,  98  Ind.  403,  cases  cited;  in  Ind.  70  (12  N.  E.  R. 
102);  140  Mass.  339  (5  N.  E.  R.  150,  note);  35  Ind.  412;  13  Bush 
(Ky.)  358.  Ordinarily,  he  cannot  represent  and  claim  commission 
from  both  parties  in  same  transaction,  5  Bush  (Ky.)  587  ;  contra,  7 
Id.  253  ;  57  Ind.  466;  see,  on  this  point,  35  Ind.  412 ;  37  O.  St.  396 
(41  Am.  Rep.  528).  As  to  effect  of  land-owner  selling  the  prop- 
erty himself,  92  Ind.  543  (47  Am.  Rep.  167).  Consult,  as  to 
rights  and  liabilities  of  real  estate  agents  or  brokers,  Warvelle  on 
Vendors,  §§  210-249;  57  Ind.  466;  66  Ind.  150. 

RECEIVERS. 

Sec.  805.   When  receiver  may  be  had  in  real  actions. 

A  Receiver  may  be  appointed  by  the  Court,  or  the 
Judge  thereof  in  vacation,  in  the  following  cases : 

First.  In  an  action  by  a  vendor  to  vacate  a  fraudu- 
lent purchase  of  property,  or  by  a  creditor  to  subject 
.  any  property  or  fund  of  his  claim. 

Second.  In  actions  between  partners,  or  persons 
jointly  interested  in  any  property  or  fund. 

Third.  In  all  actions,  when  it  is  shown  that  the 
property,  fund,  or  rents  and  profits  in  controversy 
is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured. 

Fourth.  In  actions  by  a  mortgagee  for  the  fore- 
closure of  a  mortgage  and  the  sale  of  the  mortgaged 
property,  when  it  appears  that  such  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured; 
or  when  such  property  is  not  sufficient  to  discharge 
the  mortgaged  debt, — to  secure  the  application  of  the 
rents  and  profits  accruing  before  a  sale  can  be  had. 

Fifth.  When  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  is  in  imminent  danger  of  insolvency, 
or  has  forfeited  its  corporate  rights. 
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Sixth.  To  protect  or  preserve,  during  the  time 
allowed  for  redemption,  any  real  estate  or  interest 
therein  sold  on  execution  or  order  of  sale,  and  to 
secure  to  the  person  entitled  thereto  the  rents  and 
profits  thereof 

Seventh.  And  in  such  other  cases  as  may  be  pro- 
vided by  law;  or  where,  in  the  discretion  of  the 
Court,  or  the  Judge  thereof  in  vacation,  it  may  be 
necessary  to  secure  ample  justice  to  the  parties. 
(R.  S.  1222.     In  force  Sept  19,  1881.) 

See,  generally,  as  to  the  appointment  of  receivers  and  their 
powers,  Thornton  and  Ballards'  Code,  §§  1222- 1228,  notes. 
Under  the  Act  of  1879  (Acts  1879,  PP-  ^^»  i?^)*  receiver  could 
not  be  appointed  while  mortgagor  had  right  to  possession  of 
premises,  84  Ind.  471.  Where  mortgaged  property  is  insufficient 
to  pay  the  debt,  and  the  mortgagor  and  other  parties  liable  for* 
the  debt  are  insolvent,  the  creditor  may  have  a  receiver  appointed 
to  collect  and  apply  the  rents  to  payment  of  mortgage-debt,  89 
Ind,  214;  92  Ind.  180;  82  Ind.  358.  See  99  Ind.  500;  12  Bush 
(Ky.)  608,  674.  Where  a  receiver  has  been  properly  appointed  in 
such  cases,  there  is.no  error  in  continuing  the  receivership  after 
final  decree  of  foreclosure,  96  Ind.  511.  The  court  may  appoint 
a  receiver  of  the  rents  and  profits  of  real  estate  sold  on  execu- 
tion or  decree,  during  the  year  allowed  for  redemption,  when 
justice  requires,  76  Ind.  440;  84  Ind.  556.  See  17  Ind.  359;  83 
Ind.  62.  Suits  by  foreign  receivers,  38  O.  St.  174.  In  eject- 
ment proceedings  receiver  may  be  appointed  to  take  charge  of 
crops,  85  Ind.  357  ;  81  Ind.  254.  Receiver  may  be  appointed 
while  suit  is  pending  or  during  an  appeal,  82  Ind.  358.  In  parti- 
tion proceedings,  95  Ind.  509;  23  N.  E.  R.  69.  See  104  Ind.  53 
(3  N.  E.  R.  615).  Where  a  trustee  is  charged  with  violating  his 
trust,  3  Johns.  Ch.  48.  In  quo  warranto  to  dissolve  a  corpora- 
tion, 18  Abb.  382  ;  65  Ind.  413.  In  foreclosure,  cases  the  Supreme 
Court  will  not  consider  the  weight  of  the  evidence,  96  Ind.  330. 
Where  receiver  has  been  properly  appointed  in  such  cases,  he 
may  be  continued  after  the  final  decree  of  foreclosure,  96  Ind. 
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510.  In  such  action,  mortgagees  held  entitled  to  the  funds  in  the 
hands  of  the  receiver  in  order  of  their  priorities,  41  O.  St.  682. 
The  provisions  of  this  section  should  be  exercised  with  care,  and 
the  right  to  a  receiver  should  clearly  appear,  8  Paige  565 ;  i  Barb. 
36 ;  12  Hun  144 ;  84  N.  Y.  461. 

RENTS. 

Sec.  806.   Ldfe  estates— Bents. 

Rents  from  lands  granted  for  life  or  lives  may  be 
recovered  as  other  rents. 

A  person  entitled  to  rents  dependent  on  the  life 
of  another  may  recover  arrears  unpaid  at  the  death 
of  such  other  person.  (R.  S.  5219,  5220.  In  force 
April  7,  1 88 1.) 

A  devise  of  rents  and  profits  to  one  for  life  entitles  him  to 
the  possession  of  land  for  that  time,  16  Ind.  194. 

Sec.  807.    Executors  and  administrators— Recovery 
of  rents  by. 

Executors  and  administrators  shall  have  the  same 
remedies  to  recover  rents,  and  be  subject  to  the 
same  liabilities  to  pay  them,  as  their  testators  and 
intestates. 

When  a  tenant  for  life  who  shall  have  demised 
any  lands  shall  die  on  or  after  the  day  when  any 
rent  becomes  due  and  payable,  his  executor  or  ad- 
ministrator may  recover  from  the  under-tenant  the 
whole  rent  due :  if  he  die  before  the  day  when  any 
rent  is  to  become  due,  they  may  recover  the  propor- 
tion of  rent  which  accrued  before  his  death,  and  the 
remainder-man  shall  recover  the  residue.  (R.  S. 
5221,  5223.     In  force  April  7,  1881.) 
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Except  as  provided  in  R.  S.,  §§  2372,  2373,  an  executor  has  no 
authority  to  take  possession  of  the  real  estate  of  his  testator,  or 
to  receive  the  rents  and  profits  therefrom,  in  the  absence  of  an  ex- 
press provision  of  the  will  giving  him  such  authority,  65  Ind.  331. 
Rents  accruing  before  the  death  of  the  decedent  are  collectible 
by  his  personal  representatives,  12  Ind.  486 ;  20  Ind.  385 ;  and 
those  that  accrue  afterwards  by  his  heirs,  and  if  the  executor  or 
administrator  collect  such  they  will  be  accountable  to  the  heirs,  yj 
Ind.  576;  76  Ind.  527;  29  O.  St.  230;  see  28  O.  St.  134  (22  Am. 
Rep.  362).  An  undetermined  lease  passes  to  personal  representa- 
tives, 45  O.  St.  169  (12  N.  E.  R.  i).  In  accounting  with  the  estate 
he  is  not  chargeable  with  rents  accruing  after  death  of  decedent, 
24  Ind.  202  (87  Am.  Dec.  324).  He  cannot,  by  selling  the  lease, 
avoid  the  payment  of  rent  subsequent  to  decedent's  death,  24  Ind. 
23.  As  to  his  right  to  lease  beyond  the  time  when  his  interest  in 
the  land  would  cease,  see  54  Ind.  392.  Under  the  last  section  of 
statute  here  set  out,  it  is  held  that  upon  the  death  of  a  life-tenant 
lessor,  the  rent,  although  payable  as  an  entirety,  may  be  recovered 
down  to  the  termination  of  the  life  estate,  108  Ind,  281  (9  N.  E. 
R.  356).  This  statute  only  applies  where  the  rent  is  payable  under 
a  lease  made  by  the  life-tenant,  and  not  under  a  pre-existing  lease 
subject  to  which  the  life-estate  was  taken,  108  Ind.  21  (8  N.  E.*R. 
636 ;  58  Am.  Rep.  26). 

Sec.  808.    Occupants  liable  for  rent. 

The  occupant,  without  special  contract,  of  any 
lands  shall  be  liable  for  the  rent  to  any  person  en- 
titled thereto.     (R.  S.  5222.    In  force  April  7,  1881.) 

The  action  for  use  and  occupation  is  of  common  law,  and  not 
of  statutory  origin.  7  J.  J.  M.  (Ky.)  255  (23  Am.  Dec.  404) ;  9 
Dana  (Ky.)  125  ;  but  the  action  did  not  lie  in  the  absence  of  an 
express  contract  to  pay  rent,  unless  the  facts  clearly  raised  the  im- 
plication of  such  a  contract,  21  O.  St.  664;  7  Bush  (Ky.)  595. 
Under  our  statute  the  complaint  must  show  such  facts  as  will 
create  an  im{)lied  promise.  The  action  will  not  lie  against  the 
mother  of  the  plaintiff  occupying  lands  without  any  agreement  or 
understanding  that  she  was  to  pay  rent,  34  Ind.  106;  nor  against 
one  who  is  hired  to,  and  lives  as  a  member  of  the  family  of  tenant, 
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88  Ind.  99 ;  nor  against  a  husband  using  his  wife's  lands  in  sup- 
port of  family,  93  Ind.  281.  The  relation  of  landlord  and  tenant 
must  have  existed  in  order  to  support  a  recovery,  98  Ind.  201  ;  6 
Ind.  412  ;  49  Ind.  516 ;  6  Ohio  371 ;  loi  N.  Y.  586  (5  N.  E.  R.  771). 
See  114  Ind.  165  (16  N.  E.  R.  172).  The  existence  of  the  rela^ 
tion  of  vendor  and  vendee  rebuts  every  implication  to  pay  rent, 
Id.;  6  Ind.  412  ;  2  Dana  (Ky.)  295 ;  10  Ind.  329  ;  4  J.  J.  M.  (Ky.) 
326  ;  see  Lit.  Sel.  Cas.  (Ky.)  320  (12  Am.  Dec.  308) ;  but  if  the  ven- 
dee rescind  the  contract  he  is  liable,  5  J.  J.  M.  (Ky.)  208)  ;  and  so 
is  a  vendor  wrongfully  withholding  possession  from  vendee,  21  O. 
St.  596.  One  who  occupies  premises  under  a  void  instrument  or 
judicial  sale  is  liable  for  use  and  occupation,  83  Ind.  367;  39  Ind. 
95  ;  8  Ohio  180 ;  but  a  void  lease  is  admissible  in  evidence  to  show 
agreed  value  of  use,  8  Ohio  180.  The  action  will  not  lie  to  recover 
rents  accruing  after  a  recovery  in  ejectment,  4  Ohio  205  (19  Am. 
Dec.  612).  Purchaser  at  foreclosure  sale  cannot  maintain  the  action 
against  a  tenant  of  the  mortgagor,  14  Ohio  344.  One  tenant  in 
common  cannot  sue  alone  for  use  and  occupation,  98  Ind.  273. 
As  to  rights  of  cotenants  in  respect  to  rents,  see  Sec.  71 ;  also  100 
Ind.  369 ;  46  O.  St.  66  (18  N.  E.  R.  537) ;  6  T.  B.  Mon.  562  (17 
Am.  Dec.  166) ;  120  111.  192  ("11  N.  E.  R.  393).  Sufficiency  of  com- 
plairft,  16  Ind.  476;  114  Ind.  165  (16  N.  E.  R.  172).  The  plaintiff 
may  recover  what  the  use  was  worth  during  the  occupancy, 
although  that  sum,  in  proportion  to  the  annual  value,  be 
greater  than  the  time  of  the  occupancy,  in  proportion  to  the 
whole  year,  14  Ind.  320.  A  sheriff  is  not  liable  to  pay  rent  for 
that  part  of  jail  building  used  by  him  as  a  residence,  loi  Ind.  55 1. 
See,  generally,  upon  the  subject  of  use  and  occupation,  6  Blk. 
386 ;  53  Ind.  187 ;  46  Am.  Dec.  289,  290,  note  ;  Boone  Real  Prop., 
§  400;  I,  Wash.  Real  Prop.  559  591,  593. 

Sec.  800.    Miscellaneous  notes. 

In  the  absence  of  usage  or  agreement,  rent  is  not  due  until  the 
end  of  the  term,  38  Ind.  56 ;  see  5  Ind.  430.  Want  of  consider- 
ation may  be  shown  in  defense  of  action  for,  jy  Ind.  14 ;  but  a 
breach  of  a  particular  covenant  of  a  landlord  to  make  certain  im- 
provements is  no  defense,  3  Blkf.  316.  If  the  defendant  defends 
on  ground  that  plaintiff  has  assigned  his  claim  for  rent,  he  must 
file  copy  of  instrument  of  assignment,  60  Ind.  235.    See,  gen- 
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erally,  as  to  defenses,  i  Ind.  512  ;  54  Ind.  182  ;  10  B.  Mon.  (Ky.) 
235.  As  to  when  the  destruction  of  demised  premises  relieves  a 
tenant  from  payment  of  rent,  see  28  Ind.  103  (92  Am.  Dec.  306) ; 
10  Ohio  412  (36  Am.  Dec.  95).  For  construction  of  written  as- 
signment of  rents  and  profits,  70  Ind.  505.  Liability  for  rents 
during  year  of  redemption,  see  Sec.  221 ;  54  Ind.  599  ;  66  Ind.  75 
(23  N.  E.  R.  792).  Crop,  rents  and  lien  thereon,  Sec.  750 ;  80  Ind. 
559;  82  Ind.  330.  Mortgagee  "occupying  under  his  mortgage 
must  account  for  rents  and  profits,  23  N.  E.  R.  793 ;  27  O.  St. 
104;  see  Sec.  138.  Conveyance  of  a  reversion  passes  right  to  rents, 
3  B.  Mon.  58  (38  Am.  Dec.  178.)  Generally,  all  rents  due  at 
time  of  sale  and  conveyance  of  land  belong  to  the  vendor,  and 
those  falling  due  afterward  belong  to  the  vendee,  15  Ind.  153; 
see  2  Bush  (Ky.)  241.  Vendee's  right  to  rent  does  not  commence 
until  his  title  is  complete,  i  A.  K.  M.  (Ky.)  576 ;  and  he  has  no 
claim  on  rents  due  except  by  express  agreement,  18  B.  M.  (Ky). 
864.  If  a  tenant  in  good  faith  pay  rent  accruing  after  sale  to 
vendor,  he  will  be  protected,  7  Blk.  176.  See,  generally,  60  Ind. 
117.    As  to  covenants  in  leases  to  pay  rent,  see  Sec.  440. 

REPAIRS. 

Sec.  810.    Landlord  and  tenant. 

"  Repair  means  to  restore  to  a  sound  or  good  condition  after 
injury  or  partial  destruction,  113  Ind.  298  (14  N.  E.  R.  600). 
A  landlord  is  not  bound  to  repair  premises  occupied  by  his 
tenant  unless  he  screes  to,  13  Ind.  475;  23  Ind.  114;  33  Ind. 
529.  His  promise  to  do  so  is  a  mere  nudum  pactum,  86  Ind.  34 
(44  Am.  Rep.  255);  78  Ky.  371.  Covenants  to  repair  are  not 
implied,  49  Ind.  193  ;  and  a  tenant  cannot,  without  an  agreement, 
make  repairs  and  charge  them  to  his  landlord,  33  Ind.  529 ;  but 
where  the  landlord  agrees  to  make  certain  repairs  before  the  com- 
mencement of  the  term,  the  tenant  may  refuse  to  accept  posses- 
sion until  the  landlord  performs  his  covenant,  55  Ind.  551.  A 
covenant  by  tenant  to  keep  the  premises  in  good  repair  does  not 
bind  him  to  improve  their  condition  at  time  of  demise,  7  J.  J.  M. 
(Ky.)  259 ;  and  a  tenant  is  not  bound  to  restore  buildings  acci- 
dentally destroyed  by  fire,  13  Ind.  497.  A  covenant  by  a  lessee  to 
repair  does  not  inure  to  the  benefit  of  a  stranger  who  suffers  an 
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injury  through  its  breach,  99  Ind.  635  (i  N.  E.  R.  408).  The 
tenant  of  a  life-estate  is  bound  to  keep  in  repair  the  improve- 
ments which  are  upon  it  at  the  time  it  comes  into  his  possession, 
except  where  the  same  are  destroyed  by  the  act  of  God,  55  Ind. 
71.  Tenant's  obligation  to  pay  rent  continues  during  the  mak- 
ing of  repairs,  13  Ind.  475.  As  to  liability  of  landlord  for  injury 
resulting  from  the  negligent  making  of  repairs,  78  Ky.  374!  For 
construction  of  particular  covenants  and  contracts  as  to  repairs, 
see  59  Ind.  408  ;  39  Ind.  223 ;  115  Ind.  213  (17  N.  E.  R.  288) ;  6 
T.  B.  Mon.  (Ky.)  151 ;  108  N.  Y.  616  (14  N.  E.  R.  807);  i  Bibb 
(Ky.)  285 ;  41  O.  St.  662  (52  Am.  Rep.  99).  See,  generally,  4 
Kent  Com.  1 10 ;  i  Wash.  Real  Prop.*  537 ;  Chitty  on  Con.  466- 
477 ;  I  Par.  Con.  501,  503.  Rights  of  cotenants,  i  Wash.  Real 
Prop.  663  ;  62  Am!  Dec.  482,  483. 

STATUTE  OF  LIMITATIONS. 

Sec.  811.    Recovery  of  real  property  sold  at  judicial 
sale. 

The  following  actions  shall  be  commenced  within 
the  periods  herein  prescribed,  after  the  cause  of 
action  has  accrued,  and  not  afterward. 

■la  tj^  ^  ^  ^  ,^  ^ 

•J»  »1»  rf  *^  i*I*  gfm  Sfm 

Third.  For  the  recovery  of  real  property  sold  on 
execution,  brought  by  the  execution  debtor,  his  heirs, 
or  any  person  claiming  under  him,  by  title  acquired 
after  the  date  of  the  judgment,  within  ten  years  after 
the  sale. 

Fourth.  For  the  recovery  of  real  property,  sold  by 
executors,  administrators,  guardians,  or  commis- 
sioners of  a  Court,  upon  a  judgment  specially  direct- 
ing the  sale  of  property  sought  to  be  recovered, 
brought  by  a  party  to  the  judgment,  his  heirs,  or  any 
person  claiming  a  title  under  a  party,  acquired  after 
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the  date  of  the  judgment,  within  five  years  after  the 
sale  is  confirmed.  (R.  S.  293,  Subd.  3,  4.  In  force 
Sept  19,  1 88 1.) 

Under  the  third  clause,  a  sherifTs  sale  cannot  be  set  aside  after 
ten  years,  107  Ind.  552  (8  N.  E.  R.  288) ;  97  Ind.  446;  see  7  Dana 
(Ky.)  389;  23  Ind.  96;  24  Ind.  174;  4  BIk.  262  (29  Am.  Dec.  368). 
It  was  held  that  an  action  to  set  aside  a  sheriff's  sale  for  fraud  was 
barred  in  six  years,  63  Ind.  89.  The  clause  is  not  construed  as 
broad  as  its  language,  11  Ind.  457.  It  has  reference  to  execution 
defendants,  or  those  claiming  under  them,  11  Ind.  457;  13  Ind. 
507;  23  Ind.  96;  50  Ind.  507;  88  Ind.  546;  92  Ind.  286.  Void 
sales  are  protected  by  it,  68  Ind.  15 ;  88  Ind.  546;  94  Ind.  465. 
Although  fraud  may  be  an  incident  to  a  suit  to  recover  in  such 
cases,  the  six-year  statute  does  nqj  apply,  23  N.  E.  R.  709.  This 
clause  of  statute  of  limitations  does  not  apply  to  an  action 
brought  by  a  purchaser  at  sheriff's  sale  to  enforce  a  lien  for  an  un- 
paid balance  of  redemption-money,  107  Ind.  425  (8  N.  E.  R.  236). 
Under  the /<?«r/A  clause  the  statute  begins  to  run  from  time  of 
sale,  and  actions  are  barred  in  five  years,  though  the  sale  be  abso- 
lutely void.  III  Ind.  391  (12  N.  E.  R.  693);  94  Ind.  457  An  ac- 
tion by  a  widow  to  recover  her  interest  in  lands  of  which  her  hus- 
band died  seized,  from  a  purchaser  at  an  administrator's  sale,  is 
not  barred  by  this  section,  88  Ind.  180;  68  Ind.  165  ;  93  Ind.  26a 
Rule,  if  party  is  under  disability,  79  Ind.  188.  See  120  Ind.  435 
(22  N.  E.  R.  125).  Case  in  which  the  fifteen-year  clause  of  statute 
of  limitations  was  applied  to  an  action  to  set  aside  an  administra- 
tor's sale,  see  36  Ind.  231.     See  25  N.  E.  R.  131. 

Sec.  812.    MiBcellaneous  notes. 

As  to  title  by  statute  of  limitations,  see  Adverse  possession. 
Ejectment  is  barred  in  twenty  years,  102  Ind.  47  (i  N.  E.  R.  195); 
see  52  Ind.  529.  If  a  party  be  in  possession,  an  action  to  quiet 
title  is  barred  in  fifteen  years ;  otherwise  in  twenty  years,  91  Ind. 
457 ;  see  'J^  Ind.  458.  An  adverse  holding  for  fifteen  years  bars 
an  action  for  partition,  ii6Ind.  103(18  N.  E.  R.  500);  see  27  Ind.  78. 
Partition.  An  action  upon  covenant  is  barred  in  twenty  years,  68 
Ind.  271.  The  six-year  clause,  "  for  relief  against  fraud,"  applies 
to  suits  to  set  aside  fraudulent  conveyances,  55  Ind.  525  ;  66  Ind 
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377.  The  right  to  sell  real  estate  to  pay  debts  is  barred  in  fifteen 
years,  84  Ind.  449,  Suit  to  foreclose  a  mortgage  is  barred  when 
the  debt  is  barred,  if  the  mortgage  contain  no  agreement  to  pay 
the  debt,  96  Ind.  220 ;  79  Ky.  287  ;  but  if  it  contain  an  agree- 
ment to  pay  the  debt,  it  is  not  barred  until  twenty  years,  98  Ind. 
34;  see  117  Ind.  63  (18  N.  E.  R.  603).  The  statute  of  limitations 
affects  one's  granted  or  heir  just  as  it  would  him,  14  O.  St.  465. 
As  to  what  lapse  of  time  will  bar  an  action  for  specific  perform- 
ance, 25  Ind.  140  (87  Am.  Dec.  354) ;  recovery  of  property  sold  at 
tax  sales,  see  Sec.  469;  59  Ind.  530;  114  Ind.  103  (16  N.  E.  R. 
1 54).  As  to  application  of  statute  of  limitations  to  trusts,  see 
Thornton  and  Ballards*  Code,  Sec.  307  Miscellaneous  notes ;  also 
5  Cent.  Law  Jour.  51,75  ;  6  Id.  283;  99  Ind.  578;  Hill  on  Trus- 
tees, 264-268;  Boone  Real  Prop.,  §  170;  Flint  on  Trusts,  §§ 
322-328.  See,  generally,  upon  subject  of  Statute  of  Limitations, 
2  N.  E.  R.  856-869,  note. 

SURRENDER. 

Sec.  813.   Remarks. 

"A  surrender  is  the  yielding  up,  of  an  estate  for  life  or  years, 
to  him  that  hath  the  next  immediate  estate  in  reversion  or  re- 
mainder, whereby  the  lesser  estate  is  drowned  by  mutual  agree- 
ment," 4  Kent  Com.  104.  It  is  the  duty  of  the  tenant  to  sur- 
render the  premises  to  his  landlord  when  the  tenancy  expires, 
I  Par.  Con.  509 ;  and  until  he  restores  possession  to  landlord  he 
is  liable  for  rent.  Id.  cit.  23  Cal.  227.  A  surrender  of  possession  by 
the  lessee  accepted  by  the  lessor  before  the  end  of  the  term  ends 
a  lease  and  all  liability  for  future  rents,  92  Ind.  82  (47  Am.  Rep. 
135).  The  tenant  cannot  divest  the  rights  of  his  subtenants  by  a 
surrender  of  his  lease,  4  Dana  (Ky.)  130.  Authority  on  the  part 
of  a  husband  to  receive  rent  for  his  wife's  premises,  and  to  direct 
repairs,  will  not  authorize  him  to  accept  a  surrender  of  the  de- 
mised premises,  43  Ind.  334.  As  to  when  an  executed  parol 
agreement  will  amount  to  a  surrender  of  an  easement,  2  Wash. 
Real  Prop.  340.  As  to  what  will  amount  to  a  surrender  of  a 
lease,  see  i  Wash.  Real  Prop.,  §§  S47-551 ;  92  Ind.  87  (47  Am. 
Rep.  135);  94  U.S.  389;  26  Minn.  136;  52  lo.  347;  i  Par.  Con. 
509. 
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TITLE  PAPERS-^RECOVERY  AND  REFORMATION. 

Sec.  814.    Recovery  and  reformatioii  of  title  papers. 

When  the  plaintiff  desires  to  recover  the  posses- 
sion of  title  papers  or  other  instruments  of  writing, 
or  correct  any  mistakes  therein,  a  separate  action 
may  be  brought  therefor;  or  the  possession  of  such 
title  papers  or  other  instruments  of  writing  may  be 
recovered,  or  mistakes  corrected  in  any  other  action, 
when  such  recovery  or  correction  would  be  essential 
to  a  complete  remedy.     (R.  S.  279.    In  force  May  6, 

1853-) 

The  correction  of  deeds  is  not  forbidden  by  the  statute  of 
frauds,  79  Ind.  417.  A  mistake  in  description  may  be  corrected 
between  the  parties  and  their  privies,  75  Ind.  564 ;  though  the  re- 
sult of  negligence,  79  Ind. 41 7;  contra^  70  Ind.  555  ;  see  Sec.  752. 
A  purchaser  from  one  who  has  no  title  on  account  of  defect  in 
deed  cannot  maintain  an  action  for  reformation,  91  Ind.  197;  and 
a  sheriff's  deed  void  for  uncertainty  cannot  be  reformed,  64  Ind. 
446.  It  has  been  held  in  Ohio  that  a  deed  cannot  be  reformed 
as  against  a  married  woman,  10  Ohio  305  (36  Am.  Dec.  87);  17 
Ohio  105  (49  Am.  Dec.  448);  but  in  this  State  such  a  deed  may 
be  corrected  and  reformed,  either  during  or  after  coverture,  80 
Ind.  288 ;  76  Ind.  547 ;  62  Ind.  481 ;  even  as  against  her  heirs,  63 
Ind.  294;  but  it  is  said  such  a  conveyance  will  not  be  reformed 
where  the  defect  is  a  want  of  compliance  with  a  statutory  re- 
quirement, 60  Ind.  413.  See,  as  to  reforming  deeds  of  married 
women,  7  Cent.  Law.  Jour.  182 ;  8  Id.  42.  Reformation  cannot  be 
had  by  a  voluntary  grantee,  13  Ind.  317 ;  19  Ind.  271 ;  58  Ind.  3 ; 
but  a  mere  inadequacy  of  consideration  does  not  affect  the  right, 
Id.  A  voluntary  grantor  may  reform,  19  Ind.  271.  If  the  re- 
corder has  recorded  deed  correctly  he  is  not  a  necessary  party,  44 
Ind.  219.  Reformation  may  be  had  in  suit  to  quiet  title,  88  Ind. 
277.  The  suit  may  be  brought  where  the  parties  reside,  92  Ind. 
318.  Complaint,  loi  Ind.  382;  decree,  44  Ind.  219;  47  Ind.  91; 
3  Dana  (Ky.)  486.    Judgment  creditors  are  not  purchasers  in 
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such  a  sense  as  to  defeat  a  reformation  of  a  prior  deed  or  mort- 
gage, I02  Ind.  217  (i  N.  E.  R.  724),  cases  cited ;  but  their  bona 
fide  assignees  are,  Id.  For  further  construction  of  this  statute,  sec 
Thornton  and  Ballards'  Code,  §  279,  notes. 

Sec.  815.   Mistakes  reformable. 

It  may  be  regarded  as  a  well-settled  principle  of  equity  that  a 
mutual  mistake  of  fact,  in  a  deed  or  mortgage,  may  be  corrected, 
as  between  the  parties  thereto,  their  privies  and  all  who  take  with 
Tiotice  of  the  defect,  6  Blk.  448  (39  Am.  Dec.  437) ;  63  Ind.  27111 
O.  St.  283  (78  Am.  Dec.  308) ;  78  Ind.  540 ;  23  N.  E.  R.  760 ;  4 
Bush  (Ky.)  168,  cases  cited.  The  mistake  must  be  one  of  fact 
and  not  of  law,  47  Ind.  98 ;  44  Ind.  395  ;  40  Ind.  366 ;  61  Ind. 
147 ;  78  Ind.  541 ;  18  O.  St.  73 ;  and  it  must  be  mutual,  65  Ind. 
463  ;  46  Ind.  427 ;  40  Ind.  366.  By  "  a  mutual  mistake  **  is 
meant  a  mistake  common  to  all  the  parties  to  the  instrument, 
22  N.  E.  R.  64.  "A  mistake  in  the  legal  effect  of  a  description 
in  a  deed,  or  the  use  of  technical  language,  may  be  relieved 
against,"  13  Gray  373 ;  10  O.  St.  544.  A  complaint  to  reform  on 
ground  of  mistake  must  show  that  something  has  been  inserted 
Contrary  to  the  intention  or  agreement  of  the  parties,  or  that 
something  had  been  omitted  in  the  same  way,  47  Ind.  98 ;  it 
must  clearly  specify  the  mistake,  46  Ind.  427.  For  complaint, 
see  79  Ind.  417;  77  Ind.  187;  as  to  necessary  showing  of  the 
mutuality  of  the  mistake,  see  109  Ind.  354  (10  N.  E.  R.  114); 
115  Ind:  312  (17  N.  E.  R  i6i).  Clear  and  satisfactory  evidence 
must  be  brought  to  establish  the  mistake  and  the  right  to  the 
reformations,  9  Ind.  126;  61  Ind.  147;  70  Ind.  55  ;  10  O.  St.  544; 
18  O.  St.  83  ;  27  O.  St.  84;  4  Bush  (Ky.)  316.  Statute  of  limi- 
tations does  not  begin  to  run  until  the  mistake  is  discovered, 
4  J.  J.  M.  (Ky.)  7T\  12  B.  Mon.  (Ky.)  271  ;  11  O.  St.  653.  As 
to  the  binding  effect  of  stipulation  inserted  by  mistake,  see  23  N. 
E.  R.  760.  A  court  may  correct  a  mistake  of  a  commissioner 
appointed  by  it  to  sell  and  convey,  12  B.  M.  (Ky.)  204.  See,  gen- 
erally, upon  correction  of  mistakes,  16  Ind.  492  ;  87  Ind.258  ;  102 
Ind.  356  (i  N.  E.  R.  719);  Story's  Eq-,  §§  no,  183  ;  Chit,  on 
Con.  403. 


■ 
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Sec.  816.   Mortgages. 

It  was  iirst  held  in  this  State  that  a  defective  mortgage  must 
be  reformed  before  it  could  be  foreclosed,  6  Ind.  481 ;  but  it  is 
said  he  may  proceed  to  foreclose  the  mortgage  as  it  should  be  with- 
out a  reformation,  11  Ind.  255 ;  47  Ind.  220.  He  may  reform  and 
foreclose  in  the  same  proceeding,  83  Ind.  29 ;  6  O.  St.  459 ;  see 
Sec,  152 ;  and  his  complaint  need  not  allege  a  previous  request  to 
reform  the  mortgage,  83  Ind.  546.  As  to  complaint,  see  53  Ind. 
271 ;  79  Ind.  235  ;  80  Ind.  503.  If  the  defective  mortgage  is  fore- 
closed,  sale  made,  etc.,  the  defect  being  carried  through  the*judi- 
•  cial  sale,  no  reformation  of  defect  in  such  proceedings  can  be  made, 
37  Ind,  138;  66  Ind.  488 ;  75  Ind.  443  ;  but  such  judgment  of  fore- 
closure  is  not  a  bar  to  an  action  to  reform  the  mortgage  itself,  Id.; 
^^  Ind.  187 ;  6  O.  St.  459;  and  the  proper  remedy  is  by  reform- 
ing and  reforeclosing  such  mortgage,  108  Ind.  130(9  N.  E.  R.  119); 
96  Ind.  274 ;  75  Ind.  443  ;  but  a  mortgagee  who  has  purchased 
the  mortgaged  premises  at  a  foreclosure  sale  thereof,  and  assigned 
to  another  his  certificate  of  purchase,  cannot  maintain  an  action 
for  the  reformation  of  the  mortgage,  24  N.  E.  R.  166.  A  mort- 
gagee, defendant  in  partition,  may  by  counter-claim  reform  and 
foreclose  mortgage,  75  Ind.  443.  Right  to  reform  mortgage  as 
against  junior  mortgagee,  53  Ind.  499 ;  holder  of  judgment,  46  Ind. 
284 ;  26  O.  St.  471  ;  64  Ind.  306;  Sec.  814.  A  mortgage  contain- 
ing within  itself  the  means  of  making  it  definite  and  certain  may 
be  reformed,  40  O.  St.  287. 

WiVSTE. 

Sec.  817.   Damages,  forfeiture  and  evictioii. 

Wrongs  heretofore  remediable  by  action  ot  waste 
shall  be  subjects  of  action,  as  other  wrongs  in  which 
there  may  be  judgment  for  damages,  forfeiture  of 
the  estate  of  the  party  offending,  and  eviction  from 
the  premises.  Judgment  of  forfeiture  and  eviction 
shall  only  be  given  in  favor  of  the  person  entitled 
to  the  reversion  against  the  tenant  in  possession 
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when  the  injury  to  the  estate  in  reversion  shall  be 
adjudged  in  the  action  to  be  equal  to  the  value  of 
the  tenant's  estate  or  unexpired  term,  or  to  have 
been  done  in  malice.     (R.  S.  286.     In  force  May  6, 

1853.) 

As  to  what  is  waste  by  any  kind  of  a  tenant,  and  the  remedy 
therefor  at  common  law,  see  4  Kent  Com.  78-82 ;  i  Wash.  Real 
Prop.  139-161 ;  Tiedeman  Real  Prop.,  §§  72-82;  Boone  Real 
Prop.,  §§  1 1 3-1 2 1.  The  ancient  remedy  for  waste  by  forfeiture 
of  the  estate  is  not  favored  in  this  country,  2  O.  St.  i8i ;  2  B. 
Mon.  (Ky.)  292  ;  and  under  our  statute,  in  order  to  secure  immedi- 
ate possession  on  account  of  waste,  it  must  be  proven  that  the 
injury  is  equal  to  the  unexpired  term,  or  that  it  was  done  in 
malice,  98  Ind.  50.  Injunction  will  lie  to  prevent  waste,  2  Ind. 
514;  but  a  court  of  equity  cannot  enforce  a  forfeiture  for.  Id. 
As  to  whether  threats  to  commit  waste  will  authorize  an  injunc- 
tion, see  2  Ind.  470;  5  J.J.  M.  (Ky.)  197; Thornton  and  Ballards' 
Code,  §  1 148,  note  33.  A  vendor  committing  waste  after  sale, 
but  before  delivery  of  possession,  must  make  the  injury  good,  3 
T.  B.  M.  (Ky.)  517  (16  Am.  Dec.  115).  Ordinarily,  an  action  for 
waste  will  not  lie  against  a  vendee  in  possession,  13  Ohio  322;  8 
B.  Mon.  586 ;  but  where  it  is  necessary  to  protect  a  vendor,  the 
purchase-money  not  being  paid,  an  injunction  may  be  had  against 
vendee  committing  waste,  44  Ind.  152.  As  to  remedies  of  coten- 
ants,  see  Sec.  24;  also  no  Ind.  514(11  N.  E.  R.  487) ;  i  Wash. 
Real  Prop.  660-663 ;  Tiedeman  Real  Prop.,  §  254.  Removing  tim- 
ber is  waste,  53  Ind.  267  ;  73  Ind.  43  ;  5  J.  J.  M.  (Ky.)  196.  In- 
junction may  be  had  against  a  mortgagor  committing  waste  where 
it  is  necessary  to  protection  of  mortgagee,  78  Ind.  568  ;  42  Ind, 
260 ;  but  a  mortgagee  or  purchaser  of  equity  of  redemption  are 
not  compelled  to  injoin  such  waste.  Id.  Waste  by  life-tenant  may 
be  enjoined,  73  Ind.  43  ;  53  Ind.  267  ;  see  27  Ind.  220;  6  B.  Mon. 
(Ky.)  283 ;  and  the  right  of  action  for  waste  or  injury  to  inheri- 
tance is  in  the  person  seized  of  the  estate  in  remainder  or  reversion, 
103  Ind.  257  (2  N.  E.  R.  736),  As  to  evidence  in  action  for  waste, 
see  33  Ind.  162. 
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Sec.  818.     Waste  by  executor  or  administrator. 

An  executor  or  administrator  may  be  sued,  on  his 
bond,  by  any  creditor,  heir,  legatee,  or  surviving  or 
succeeding  executor  or  administrator,  co-executor  or 
co-administrator  of  the  same  estate,  for  any  of  the 
following  causes,  viz: 

*m2^  ^i>  *t^  ^^^  ajp  *^ 

^^  •X*  ^p  •^  ^*  *J* 

Seventh.  For  committing  any  waste  upon  the  real 
estate  of  the  decedent,  or  knowingly  permitting  the 
same  to  be  done,  when  such  real  estate  is  in  his  pos- 
session and  control  as  such  executor  or  administrator. 
(R.  S.  2458.     In  force  Sept.  19,  1881.) 

As  to  who  may  sue  on  guardian's  bond,  see  R.  S.,  §  2527.  An 
administrator's  sureties  are  liable  for  waste  committed  by  him,  2 
Ind.  511. 

Sec.  819.    Who  may  Bue  for  waste. 

A  purchaser  at  sheriff's  sale  may  recover  for  waste  and  injury 
to  premises  committed  after  sale,  Sec.  232 ;  also  a  remainder-man 
or  reversioner,  Sec.  24.  Executors  and  administrators  may  sue 
for,  R.  S.,  §  2291.     See  R.  S.,  §§  4349,  4350,  4648. 
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Court  may  order,  when,  §  740. 

Acknowledgments : 

Authority  and  certificate  of  .the  officer,  §  102. 

By  whom  and  how  made,  §  95. 

Centificate  of,  not  conclusive,  §  759. 

Explaining  contents  before  taking,  §  103. 

Form  of,  §§  10 1,  102. 

Married  woman  :     Form  of  her  acknowledgments,  §  99. 

Miscellaneous  notes  on,  §  94,  pp.  88,  89. 

Made  in  a  foreign  country :     Certificates,  §  97. 

Made  in  another  county :     Certificate  necessary,  §  96. 

Made  in  another  State :     Certificate  necessary,  §  97. 

Necessity  of,  §  55»  P-  S^. 

Necessity  of,  and  manner  of,  taking,  §  94. 

Proof  of  deeds,  when  and  how  made,  §  100. 

Seal  must  be  used,  when  and  when  not,  §§  61,  62. 

Who  may  take,  §  94,  p.  88. 

Ademption : 

Definition  and  notes,  §  316. 

Advanoementfl : 

Miscellaneous  notes,  §  285. 

Administrator'B  sale: 

Bond  necessary,  §  251. 

Bond  to  prevent  sale,  lease  or  mortgage,  §  268. 

Certificate  and  conveyance,  §  259. 

Consent  to,  by  guardian  of-  insane  widow,  §  246,  p.  234- 

Creditor  may  require  petition,  §  249. 

Deed :     Form  and  effect  of,  §  263. 
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itor's  sale — Continued. 

Foreign  executor :     Sale  by,  §  264. 

Fraudulent  conveyances  made  by  decedent,  §  243. 

Infants,  rights  of,  §  248. 

Insolvent  estates :     Sale  of  real  estate,  §  269. 

Insufficiency  of  the  personalty  to  pay  debts,  §  241. 

Inventory  and  appraisement,  §  250. 

Lease  or  mortgage  may  be,  instead  of  sale,  §  267. 

Legalized  sales,  §  266. 

Liens,  §  254. 

Manner  of  sale  and  price,  §  258. 

Miscellaneous  notes,  §§  241,.  246,  253,  261. 

Notice  of  sale,  §  256. 

Order  of  sale,  when  and  how  made,  §  252. 

Petition :     New  parties  to,  §  247. 

Petition  to  sell :     Notice  and  hearing,  §  246. 

Petition  to  sell:    Sufficiency  of,  §§  244,  245. 

Real  estate  which  may  be  sold,  §  242. 

Sale  of  realty  to  pay  debts,  §§  241-269. 

Sales  under  wills,  §  262. 

Securing  purchase-price,  §  259. 

Successor  may  sell  on  order  obtained,  §  265. 

Terms  of  sale,  §  257. 

Title  passed  by,  §  263,  p.  249. 

Vacation  of  sale  and  resale,  §  260. 

Voidable  when,  and  when  not,  §  261. 

Widow's  rights,  §  253. 

Ad  quod  damnum: 

Writ  of :     See  Assessment  of  Damages. 
Adverse  possession: 

Actions  limited  to  twenty  years,  §  607. 

Conveyance  of  land  held  in,  §  61 1. 

Definition,  extent  and  eflfect,  §  607. 

Easements,  §  363. 

Landlord  and  tenant :     Miscellaneous  notes,  §  609. 

Miscellaneous  notes  on,  §  608. 

Tenants  in  common :     As  to  when  they  may  so  hold,  §  610. 
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Agricultural  lands: 

Exempt  from  taxation,  when,  §  446. 

Air: 

Easement  in,  §  367. 

Aliens: 

Alienism  not  to  defeat  title  of  occupant,  when,  §  7. 

As  to  how  they  may  acquire  and  hold  real  estate,  §  4. 

Conveyance  of  realty  by  the  wife  of  an  alien,  §  51. 

Estoppels  in  favor  of,  §  5. 

Rights  of  aliens  at  common  law,  §  5. 

State  only  can  question  his  title,  §  $• 

Trustee :     May  be,  §  348. 

Widow  who  is,  may  take  from  her  husband,  §  6. 

Alienation  of  lands : 

Power  of,  not  to  be  suspended  for  a  longer  period,  etc.,  §  17. 
Prohibition  of,  to  what  extent  it  will  be  allowed,  §  17,  n. 
Restraints  upon,  what  may  be  allowed,  §  26. 

Alterations : 

In  conveyances,  §  59. 

Annexation  of  territory : 

Cities  and  towns,  §§  580,  581, 

Antenuptial  settlements: 

Bar  descent  to  husband,  when,  §  309. 
Widow's  election,  §  304. 

Appeals: 

Annexation  of  territory  to  cities  or  towns,  §  744. 
As  to  when  allowed  from  interlocutory  orders,  §  741. 
Bond  to  cover  damages  to  realty  and  rents,  §  742. 
Forcible  entry  and  detainer :     Appeal  to  circuit  court,  §  680. 
Proceedings  to  appropriate  land  for  gravel  roads,  §  629. 
Restitution  of  land  upon  reversal  of  judgment,  §  743. 
Right  of  way  cases,  §  620. 

Appraisement  of  real  estate  before  sale  on  execution : 

Sees.  197,  198. 

Appropriation  of  lands  by  cities  and  towns : 

For  harbors,  §§  583-585. 
For  water-works,  §§  586,  587. 
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Appropriation  of  land  for  oemeterios : 

Sees,  596,600. 

Appropriation  of  land : 

See  Eminent  Domain. 

Appurtenances : 

Definition  of,  §  i. 

Easements  pass  as  appurtenant,  when,  §  366. 

Pass  with  the  land,  when  and  when  not,  §  2. 

Arbitration : 

Agreements  to  submit  to  arbitration,  §  30. 

Arson : 

Definition  and  punishment,  §  726. 

Assessment  of  damages : 

Ad  quod  damnum :     Writ  of,  defined,  §  639. 

Application  for  the  writ,  §  641. 

As  to  when  the  writ  may  be  had,  §§  640,  650. 

Appropriation  of  land,  will  be  denied,  when,  §  646. 

Costs  to  be  awarded  as  in  other  cases,  §  656. 

Damages  which  may  be  considered,  §  642. 

Jury :     Duties  of,  §§  642,  643. 

Infants  to  appear  by  guardian,  §  644. 

Machinery  propelled  by  water,  §  640. 

Mills :     Appropriation  of  land  for,  §§  640^49. 

Notice  of  application  for,  §  641. 

Oaths  to  be  administered  by  the  sheriff,  §  655. 

Procedure  upon  return  of  the  inquest,  §  645. 

Payment  of  damages  before  rights  vest,  §  647. 

Assignments  for  benefit  of  creditors : 

Sec.  745. 

Assignment  of  mortgage : 

Foreclosure  of  an  assigned  mortgage,  §  157 

Assignment  of  mortgages : 
Sec.  149. 

Assumption  of  mortgage  by  a  {inrchaser : 

Sec  147. 
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Attorney  in  &ot : 

Conveyances  by,  §§  ^^y  78,  79,  80. 
Married  woman  may  have,  §  8i, 
Miscellaneous  notes  on,  §  80. 

Attonunent: 

See  Tenant. 

Blanks: 

Filing  of,  in  conveyances,  §  59. 

Bona  flde  pnzehaaen: 

Definitions,  §  746. 
Notice  to :    Sufficiency  of,  §  794. 
Pending  a  new  trial  of  right,  §  676. 
Purchaser  pending  litigation,  §  514. 
Trusts  shall  not  affect,  §  334. 
Who  are,  §  334, 

Bonndaries: 

Agreements  as  to,  will  be  specifically  enforced,  §  45. 
Establislfment  of,  by  survey,  §  184. 
Miscellaneous  notes,  §§  189,  193. 
State  boundaries  and  jurisdiction,  §  183. 
Streams  as  boundaries,  §  189. 

Breach  of  oonditioni : 

Demand  necessary,  when  and  when  not,  §  29,  pp.  30,  31. 
Forfeiture  on  account  of,  §  29,  p.  30. 
Rights  and  remedies  of  the  parties,  §  29. 

Breach  of  covenant : 

Sees,  711,  714,  715, 

Breach  of  warranty : 

Miscellaneous  notes  on,  §  711. 

Bridges: 

Assessment  of  damage :    Writ  of  may  be  had,  when,  §  650. 

Bridge  companies : 

Appropriation  of  land  by,  §  653, 

Burning  woods,  grassy  etc.,  a  crime : 
Sees.  727. 
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Canadft  tliiftl6f : 

Crime  to  raise,  §  736. 

Canal: 

Assessment  of  damages :    Writ  may  be  had,  when,  §  650. 

Canal  oompanies  may  appropriate  land : 

Sec.  625. 

Cemeteries  : 

Appropriation  of  land  for,  §§  596,  600. 

Conveyances  by  county  commissioners  to  cities  or  towns, 

§591- 
Conveyance  of,  to  county  commissioners,  §  590. 

Corporation  formed  for,  when  and  how,  §  599. 

Establishment  of,  by  cities  and  towns,  §  592. 

Manner  of  bur)nng  in  platted  cemeteries,  §  597. 

Miscellaneous  notes,  §  589. 

Private  burying  gfround,  §  598. 

Purchase  of  land  for,  by  any  association,  §  595.^ 

Vacation  of,  by  cities  or  towns,  §  593. 

Voluntary  associations  to  establish,  §§  594,  595,  596 

Certificate  of  redemption : 

Tax  sale,  §  474. 

Certificate  of  sale : 

Tax  sale,  §  464. 

Tax  sale :     Filing  of,  §  476. 

Tax  sale :     Loss  of,  §  476. 

Cestni  que  tnist: 

Assignment  by,  §  336. 

Definition  of,  §  332. 

Liability  of  his  estate  for  debts,  §  350. 

Power  to  dispose  of  his  estate,  §  336. 

Rights  and  powers  of,  §  350. 

Who  may  be,  §  350. 

Cities : 

Common  council :    See  Common  CounciL 
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Cities  and  towns: 

Agricultural  lands  in  :     Exempt  from  taxation,  when,  §  446. 

Annexation  of  territory :    Appeals,  §  744. 

Annexation  of  territory  to  a  city,  §  58o. 

Annexation  of  territory  to  towns,  §  581. 

Appropriation   of  land:    See  Appropriation  of    Land    by 

Cities  and  Towns. 
Cemeteries :     See  Cemeteries. 
Disannexing  territory,  §  582. 
Power  of,  to  hold  real  estate,  §  578. 
Sale  of  real  estate  by  cities,  §  579. 

Charitable  nses : 

Beneficiaries :    Who  may  be,  §  360. 

Charity  defined,  §  359. 

Cypres :     Rule  of,  and  its  application,  §  359. 

Jurisdiction  of  courts  of  equity  over,  §  359. 

Statute  of  43rd  Eliz.,  §  359. 

Trustee  of :    They  shall  not  fail  for  the  want  of  a  trustee, 

§  361. 
Trustee  of,  who  may  be,  §  361. 
Valid  charities :    What  are,  §  360. 

Charity: 

See  Charitable  Uses. 

Children: 

Construed  as  a  word  of  purchase,  §  13. 
Definition  and  notes,  §  331. 

Oalmr  of  title : 

As  to  what  is  color  of  title,  §  684. 

Commissioner's  deed: 

Approval  of,  by  the  court,  §  87. 
Form  and  contents  of,  §§  84,  85,  86. 
Record  of,  §  88. 

Commissioners  to  oonvey  may  be  appointed,  when : 

Sec.  82. 

Common  oonncil: 

Partition  fences :     Power  to  regulate  the  building  of,  §  369, 
Party-walls :     Power  to  regulate  the  building  of,  §  369. 
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Condemnation  of  land  : 

See  Eminent  Domain. 

By  the  United  States,  §§613-616. 

For  railroads,  §§  617-624. 

Conditions : 

Breach  of,  rights  and  remedies  of  the  parties,  §  29. 

Breach  of,  what  is  and  what  is  not,  §  29. 

In  restraint  of  marriage,  §  26. 

In  restraint  of  power  to  convey  or  incumber,  §  26 

Limiting  the  use  of  the  land,  §  26,  p.  2T. 

Performance  of :     Time,  §  29,  p.  30. 

See  Breach  of  Condition. 

Support  of  grantor  or  others,  §  26. 

Conditions  precedent : 

Creation,  definition  and  performance,  §  27. 

Conditions  subsequent : 

Creation,  construction,  definition,  etc.,  §  28. 
Favored  rather  than  conditions  precedent,  §  28. 
Illegal  and  void :     Effect,  §  28. 

Conditional  estates : 

See  Estates,  upon  Condition. 

Consideration : 

Failure  of,  as  a  defense,  §  747. 

Miscellaneous  notes,  §  748. 

Parol  proof  of,  §  41. 

Sufficiency  of,  to  uphold  contract  to  convey,  §  45. 

Ccmstruction  of  deeds  : 

Application  of  the  rule  in  Shelley's  case,  §  13. 
As  to  when  a  life  estate  is  created,  §  15. 
Miscellaneous  notes,  §  68. 

Construction  of  deeds  and  wills : 

Vested  remainders,  when  and  when  not,  §  21. 
Contingent  and  vested  remainders,  §  19. 
Conditions  subsequent  or  precedent,  §  28. 

Construction  of  mortgages: 

Sec.  140. 


INDEX.  771 

Conftrnetibn  of  real  contracts : 

General  principles  considered,  §  37. 

Constmction  of  a  will: 

As  to  wh6n  a  life  estate  is  created,  §  15. 
Application  of  the  rule  in  Shelley's  case,  §  13. 
"  Children,"  "  Heirs"  and  "  Issue,"  §  331. 
Conditions  in  restraint  of  marriage,  §  323. 
Contingent  interest  created,  when,  §  328. 
Estates  passed  considered,  §  323. 
Fee  passes  by  will,*  when,  §  324. 
General  principles  pertaining  to,  §  330. 
Life  estates  created,  when,  §  326. 
Limitations  and  conditions  of  the  fee,  §  325. 
"  Per  stirpes  "  or  ''per  capita;'  §  286. 
Vested  interest  created,  when,  §  328, 

Contiiigeiit  remainders: 

As  to  what  is  necessary  to  support  them,  §  i6. 

Creation  of,  §  20. 

Creation  of,  on  a  prior  remaincler  in  fee,  §  17. 

Creation  on  the  determination  of  a  term  of  years,  §  16. . 

Definition  of,  §  20. 

Destruction  of,  §  20. 

Contingent  and  vested  interests  created  by  will,  when: 
Sec.  328, 

Contracts: 

Agreements  to  submit  to  arbitration,  §  30. 

As  to  what  contracts  affecting  land   must  be  in  writing, 

§3i»n. 
Construction  of  real  contracts,  §  37. 

Fraudulent  representations  in  procuring  a  real  contract,  §  39. 
Parol  proof  of  consideration,  §  41. 
Rescission  of :    Grounds  for,  §  40. 
Sale  of  lands  belonging  to  the  United  States,  §  43. 
See  Fraud. 

See  Statute  of  Frauds. 

The  statute  of  frauds  not  to  be  used  to  protect  fraud,  §  33. 
Title  bonds,  §  42. 
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Contracts — Continued. 

Validity  of  such  as  are  made  in  violation  of  law,  §  38. 
Wills :    Agreements  respecting,  §  329. 

Oontributioii : 

Builder  of  party-wall  may  have,  when>  §  369,  p.  349. 
Devisees  may  have,  §  317. 
Partition  fences,  §  380. 

Conveyanoe : 

Acceptance  of,  necessity  and  proof,  §  58. 

Acknowledgments :     See  Acknowledgments. 

Alterations  in,  §  9. 

Blanks  may  be  filled,  §  59. 

Cancellation  of,  §§  117,  118. 

Corporations  may  make,  when  and  how,  §  53. 

Court  may  compel  the  execution  of,  when  and  how,  §  89. 

Death  of  a  party  bound  to  convey,  §§  90,  91. 

Deed :    See  Deeds. 

Definition  of  conveyances,  §  54. 

Estates  in  common  are  conveyed,  when,  §  69, 

Expectancy  may  be  conveyed,  §  63,  p.  63. 

Form  and  contents  of  a  commissioner's  deed,  §§  84,  85,  86. 

Form  of  warranty  deed,  §  75. 

Fraud,  duress  or  undue  influence,  §  118. 

Grantee :     Necessity  of  and  qualifications,  §  64. 

"  Heirs  and  assigns  :*'     These  terms  not  necessary,  §  65. 

Husband  and  wife :     By  and  between  each  other,  §  402. 

Infants  and  insane  persons :    See  Infants  and  Insane  Persons. 

Infant  wife  may  make,  when  and  how,  §§  400,  401. 

Joint  tenancy  created,  when  and  how,  §  69. 

Joint  tenants :    Creation  and  definition  of  the  estate  of,  §  70. 

Land  held  in  adverse  possession  by  another,  §  61 1. 

Lost  or  destroyed  deeds,  §  67. 

Power  of  attorney,  §§  jy,  78,  79,  80. 

Power  of  revocation,  when  fraudulent  as  to  creditors  and 

purchasers,  §  132. 
Proof  of  deeds,  when  and  how  made,  §  100. 
Quitclaim  deed  :     Form  and  effect  of,  §§  73,  74, 
Recording  conveyances :     See  Recording  Deeds. 
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Conveyanoes —  Continued. 

Remainders  may  be  conveyed,  §  19. 

Reservations  and  exceptions,  §  66. 

Revocation :     Power  of  reserved,  a  fraud,  when,  §  152, 

See  Alienation  of  Lands. 

See  Commissioner's  Deed. 

See  Conveyances  by  Commissioners. 

See  Deed. 

Separate  lands  of  the  wife  may  be  conveyed,  how,  §  410. 

Subsequent  childless  wife  and  children  of  former  wife,  §  299. 

Sufficiency  of,  as  to  form  and  substance,  §§  54,  55. 

Tenancy  by  entirety  may  be  conveyed  or  incumbered,  when 

and  how,  §  72,  p.  75. 
Tenants  in  common  :    Conveyances  by  one,  §  69,  p.  69. 
Title  passed  by,  when  made  by  order  of  court,  §  83. 
Town  plats :     See  Town  Plats :     Donations  by. 
Trust  property,  §  337. 

Void  portion  not  to  affect  that  which  is  valid,  §  18. 
Who  may  convey  real  property,  §§51,  52,  53. 

Conveyanoes  by  oommiasionen : 

Court  may  appoint  commissioners  to  convey,  when,  §  82. 

Conveyanoes  legalized : 
Sec.  76. 

Corporations : 

Conveyance  of  land  by,  §  53. 

Conveyances  to :     Limitation  of  power  to  take,  §  64, 

Mortgages  by,  §  136. 

Power  of,  to  acquire  and  hold  real  estate,  §  8. 

Power  to  mortgage  lands,  §  136. 

Trustee :     May  be,  §  348.  . 

Corporations  for  lighting  purposes: 
Appropriation  of  land  by,  §  652, 

Corporeal  hereditaments : 
Sec.  2. 

Cotenants: 

Actions  by  and  against  each  other,  §  71. 
Rights  and  liabilities  of,  §§  69,  70,  71. 
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Conntief : 

Cemeteries :    See  Cemeteries. 

Power  of  county  commissioners,  §  588. 

Ooyenants: 

Breach  of,  §§711,  714. 

Breach  of:     Measure  of  damages,  §  71$- 

Definition  and  nature,  §  705. 

Incumbrances:     Covenants  against,  §  713. 

Leases :    Covenants  in,  §  438-440. 

Married  women  liable  upon  their  covenants,  when,  §  707. 

Personal  covenants,  §  708. 

"  Running  with  the  land,"  §  709. 

Seizin  :    Covenants  of,  §  712.. 

Warranties :     Lineal  and  collateral,  706. 

Warranty:     Breach  of,  §  711. 

Warranty :    Covenants  of,  §  710. 

Cropi: 

Converting  landlord's  portion,  §  738. 
Landlord's  lien  on,  §  750. 
Miscellaneous  notes,  §  749. 
Purchaser  at  sheriff's  sale  takes,  when,  §  215. 
Raised  during  the  year  for  redemption,  §  220. 
Tenants  by  entirety :     Sale  of  crops  to  pay  debts,  §  72,  pp. 
75,  76. 
CroM-remainden : 

Are  favored  by  courts,  when,  §  22. 
Definition  of  and  creation  of,  §  22. 

Ciurtesy: 

Abolished  by  statute,  §  289. 

Cypres: 

See  Charitable  Uses. 

Dam,  ditoh  or  drain : 

Injury  to,  a  crime,  §  732. 

Damages: 

Mortgaged  premises,  who  entitled  to,  §  137,  p.  133. 
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Bangeroiu  premises : 

Injury  from :    Landlord  or  tenant  liable,  which,  §  422. 

Deceased  Persons: 

Specific  performance  of  their  contracts,  §  49. 

Declarations: 

As  to,  when  they  are  evidence  affecting  realty,  §  769, 

Dedication : 

Highway :    Notes,  §  J76. 
Miscellaneous  notes,  §  751. 

Deeds: 

Administrator's  deed :    Form  and  effect  of,  §  263. 

Construction  of,  §  68.  ' 

Construed  as  mortgages^  when,  §  141. 

Delivery  in  escrow,  what  is,  and  the  effect,  §  57. 

Delivery  of :     Necessity  and  sufficiency  of,  §  56. 

Form  of  warranty  deed,  §  75. 

Grantor:     Necessity  and  requisites  of,  §  63. 

Legalized  conveyances,  §  76. 

Necessity  of,  to  pass  rights  to  realty,  §  104. 

Quitclaim  and  release  :    Form  and  effect,  SS  73,  74. 

Reservations  and  exceptions,  §  66. 

See  Conveyance, 

See  Grantee. 

See  Grantor. 

Tax  deed :    See  Tax  Deed. 

Deed  and  defeasance : 

Record  of  defeasance  necessary,  §  io6. 

Deed  in  writing : 

Necessity  and  sufficiency  of,  §  55. 

Defeasance : 

Record  of,  necessary,  §  106. 

Defectitve  premises : 

See  Dangerous  Premises. 
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Definitions: 

Appurtenances  defined,  §  2. 
Conveyance  defined,  §  54. 
Fixtures  defined,  §  3. 
Grantee  defined,  §  64. 
Grantor  defined,  §  63. 
Land  defined,  §1. 
Real  estate  defined,  §  i. 

Delinquent  Hit : 
See  Tax  Sale. 

Delivery  in  eicrow : 

What  is,  and  efifect,  §  57. 

Delivery  of  deed : 

Necessity  and  sufficiency  of,  §  56, 

Demand: 

In  cases  for  specific  performance,  §  47. 
Necessary  before  suit  in  ejectment,  when,  §  661. 

Deioent : 

Adopted  children :     Descent  to  and  from,  §§  277,  278. 

Adopted  children :  How  and  from  whom  they  inherit, 
§§  277,  278. 

Adulterous  wife  takes  no  part,  §  291. 

Advancements :    Account  of,  in  distribution,  §  285. 

Antenuptial  settlements  bar,  when,.  §  309. 

Children :     Widow  and  one  child,  §  301. 

Children  of  wife  by  former  marriage,  §  306. 

Children  take  equally  when,  §  277. 

Conveyance  by  subsequent  childless  wife  and  children  of  for- 
mer wife,  §  299. 

Definition  and  general  principles,  §  276. 

Descendant  defined,  §  280,  n. 

Descendant :     Definition  and  notes,  §  319. 

Disposition  of  land  not  claimed,  §  311. 

Donor :     Estate  reverts  to  when,  §  283. 

Father  or  mother  takes  when,  §  290. 

Grandchildren :    Descent  to,  §  279. 
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Descent — Continued. 

Half  blood:     Inheritance  by,  §  282. 

Heirs  and  devisees:    See  Heirs  and  Devisees. 

Husband  :    Abandonment  or  adultry  bars  his  right,  §  308. 

Husband:     Descent  to  from  wife,  §  307. 

Husband  and  wife:     See  Husband  and  Wife. 

Illegitimate  children :     Inheritance  by,  §  284. 

Loss  of  jointure  revives  descent,  §  310. 

Parents,  brothers  and  sisters,  §  280. 

Parents  take,  when,  §  290. 

Paternal  and  maternal  lines  govern,  when  and  how,  §  281. 

"  Per  stirpes  "  or  "  Per  capita;'  §  286. 

Subsequent  marriage  of  widow,  §  296. 

Subsequent  wife  without  children,  §  298. 

Surviving  wife  takes  when,  §  290. 

Widow  :    As  to  what  estate  descends  to  her,  §§  292-295. 

Widow :     See  Widow's  Rights. 

Widow's  election :     See  Widow's  Election. 

Wife's  inchoate  interest :    See  Wife's  Inchoate  Interest. 

Wills:    See  Wills. 

Deflcription  of  real  estate : 

Miscellaneous  notes,  §  752. 

Destraetion  of  property : 

Rebate  of  taxes,  §  447, 

Disannezing  territory  from  dtief  and  towns : 

Sec.  582. 

Disclaimer : 

Forfeiture  by,  §  420. 

Ditches  and  drains : 

Lien  of  assessments  for,  §  753. 

Divorce : 

Right  to  real  estate  determined  by,  §  395. 

Dominant  owner : 

Private  way :     Rights  in  respect  to,  §  373, 
Soil :     May  use  in  making  repairs,  §  362. 

Dower : 

Abolished  by  statute,  §  289. 


778  INDEX. 

Duress  and  undue  influence : 

Avoidance  of  conveyances  on  account  of,  §  ii8. 

Easements : 

Abandonment :     Effect,  §  374. 

Acquisition  by  adverse  use,  §  363. 

Air  and  light,  §  367. 

Assignable,  when,  §  365. 

Conveyance  of :     It  must  be  by  deed,  §  362. 

Conveyance  of  land  passes,  when  and  when  not,  §  366. 

Definition  of,  §  362. 

Express  grant  of :  When  and  how  an  easement  is  created 
by  an  express  grant,  §  365. 

Destruction  of,  §  374,  p.  357. 

Disputation  and  interruption  of,  §  364. 

Dominant  owner:    See  Dominant  Owner. 

Dominant  estate :     What  is,  §  362. 

Implied :  The  conveyance  of  either  estate  carries  by  im- 
plication either  the  benefit  or  the  burden  of  the  ease- 
ment, §  366. 

Implied :  What  necessity  is  necessary  to  create  an  ease- 
ment by  implication,  §  366. 

Implied,  when  and  when  not,  §  366. 

Incumbrance :     It  is  an  incumbrance  upon  land,  §  362. 

Lateral  support :    See  Lateral  Support. 

License :     See  License. 

Lost,  when,  §  374. 

Nature  of :     It  is  an  interest  in  land,  §  362. 

Non-user :     Effect,  §  374. 

Notice  of  disputation  or  interruption  of,  §  364. 

Obstruction  :     Rights  and  remedies  of  parties,  §  362. 

Parol  agreements :     May  be  created  by,  when,  §  365. 

Party-walls:     See  Party -walls. 

Quieting  title  to,  §  362. 

Reservation  of,  §  365. 

Servient  estate,  what  is,  §  362. 

Servient  owner:    See  Servient  Owner. 

Termination  of:     How  and  when  effected,  §  374. 

Ways :    See  Private  Ways. 
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Answer :    Contents  and  sufficiency  of,  §  663. 

As  to  who  may  maintain  the  action,  §§  657,  659. 

Complaint :    Sufficiency  of,  §  662. 

Cotenants:    Action  of,  by  one  against  another,  when,  §  665. 

Damages :    Measure  of,  §  666. 

Defenses  permitted  in,  §  663. 

Demand  before  suit  necessary,  when,  §  661. 

Disclaimer  by  defendant  costs,  §  658. 

Interest  in  land  and  right  to  possession  necessary,  §  659. 

Landlord  bound  by  judgment  against  tenant,  §  660. 

Non-resident  defendant :    Service  of  process,  §  660. 

Notice  to  quit  before  suit  necessary  before  suit  when,  §  661. 

Proof  necessary,  §  664. 

Parties  plaintiff :    Who  may  be,  §§  657,  659, 

Relief  may  be  as  to  part  of  the  subject-matter,  or  some  of  the 

parties,  §  667. 
Several  parties :     Relief  which  may  be  granted,  §  667. 
Survey  of  premises,  when,  §  668. 
Title  in  plaintiff  necessary  to  a  recovery,  §  659. 
Use  and  occupation :    Recovery  for,  §  666. 

Xmblements : 

Miscellaneous  notes  on,  §  749. 

Sminent  domain: 

Appropriation  of   land    by  cities :      See    Appropriation  of 
Land  by  Cities  and  Towns.  , 

Bridge  companies,  §  653. 
Canal  companies  may  appropriate  land,  §  625. 
Condemnation  for  railroads,  §§  617,  624. 
Condemnation  of  land  by  the  United  States,  §§  613,  616. 
Corporations  for  lighting  purposes,  §  652. 
Fencing  corporations  may  appropriate  land,  §  626. 
Gravel  road  companies  may  appropriate  land,  §§  627-629. 
Hydraulic  companies :    Appropriation  of  land  by,  §§  630, 63 1, 
Manufacturing  and  mining  companies,  §§  632,  633. 
Measure  of  damages,  §  654. 

Mills  and  mill  dams :    See  Assessment  of  Damages. 
Miscellaneous  notes  on,  §  612. 
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Eminent  Bomain — Continued. 

Natural  gas  companies,  §  635. 
Private  way :     Exercise  of,  in  establishing,  §  370. 
Right  of  way  for  railroad :    See  Right  of  Way. 
Right  to  take  private  property  for  public  use,  §  612. 
School  corporations  may  have,  §§  637,  638. 
Slack-water  navigation  companies,  §  634. 
Union  railroad  company,  §  651. 
Water-works  companies,  §  636. 

Eqnitable  liens: 

Miscellaneous  notes  on,  §  539. 

Eqnitable  title : 

Miscellaneous  notes,  §  754. 


Equitable  title  :     Miscellaneous  notes,  §  754. 
Merger:     Miscellaneous  notes,  §  755. 
Purging  equities,  §  754. 

Eicrow: 

Delivery  of  deed  in  escrow,  §  57. 

Eicheated  estates: 

As  to,  when  an  estate  escheats,  §  575. 
Recovery  of,  by  the  State,  §  576. 
Sale  and  conveyances  of,  §  577. 

Estates: 

Creation  of  future  estates,  §  16. 
Creation  of  estates  in  fee,  §§  13,  14, 
Definition  and  kinds,  §  10. 
Limitation  of  estates  in  fee,  §  13. 
See  Reversion. 

Estates  at  will: 

Definition,  §  423. 

Notice  necessary  to  terminate,  §  423. 

Tenants  at  will :     See  Tenancy  at  Will. 

Estates  for  years : 

Definition  and  creation  of,  §  425. 
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Estates  in  oommon : 

Conveyance  to  two  or  more  persons,  §  69. 
Definition  of,  §  69,  p,  68. 
Miscellaneous  notes,  §  69. 

Estates  in  fee : 

Creation  of,  §  13. 

Estates-tail: 

Abolished  by  statute,  §11. 

Becomes  a  fee,  when  and  when  not,  §  ii. 

Origin  and  history  of,  §  11. 

Estates  upon  condition: 

Alienation  or  conveyance  of,  §  25. 
As  to  what  the  condition  may  consist  of,  §  26. 
Creation  and  definition  of,  §  25. 
Construction  of,  §  25. 

Estoppel: 

In  pais :    As  to  when  it  arises  against  married  women,  §  409. 

Landlord  and  tenant,  §  421. 

Miscellaneous  notes,  §§  756,  758. 

Mortgagee  estopped  to  deny  mortgagor's  title,  §  137,  p.  133. 

Mortgagor  estopped  to  deny  title,  §  135. 

Estoppel  by  deed: 

Miscellaneous  notes,  §  756. 

Estoppel  in  pais: 

Miscellaneous  notes,  §  757. 

Estovers: 

Miscellaneous  notes,  §  749. 


Certificates  and  records,  §  759. 
Declarations  affecting  land,  §  769. 
Destroyed  records,  §  765. 
Index  to  records  competent,  when,  §  766. 
Land  office  registers  and  certificates,  §  760. 
Parol  evidence :     Miscellaneous  notes,  §  768, 
Parol  proof  of  consideration,  §  41. 
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STidenoe — Continued. 

Patents  and  records  of  patents,  §§  761-764. 
Records  pertaining  to  lands  of  the  State,  §  549. 
Survey  is  evidence  of  comers,  when,  §  186. 
Tract  books  and  lettei:s  of  general  land  office,  §  767. 

Ezcavatioiu : 

Lateral  support :     Interference    with    rights  and    remedies 
of  adjacent  land-owners,  §  368. 

Ezecntioii : 

Amendment  of,  §  196. 

From  one  county  to  another,  §  502. 

Levy  and  return  of,  §  196. 

Levy  of,  satisfies  judgment,  when,  §  206,  p.  195. 

Real  estate  liable  to  sale  on,  §  195. 

Ezecntioii  for  debt  aeonied  by  mortgage : 

Sec.  163. 

Ezeoutioii  sale: 

See  Sheriff's  Sales. 

Ezeoutory  oontracts: 
Record  of,  §  116. 

EzeoutoTB  and  administrators : 

Rents :     Recovery  by,  §  807. 

Ezeontor's  sale  : 

See  administrator's  sale. 

Exempted  property: 

Conveyance  of,  in  fraud  of  creditors,  §  125. 


Alienation  of  exempted  realty :    Wife's  consent,  §  239. 

Amount  and  kind  of  property,  §  233, 

Appraisement  of  property,  §§  235,  236,  237 

Claim  of  realty,  §  237. 

Claim  of  both  realty  and  personalty,  §  236. 

Division  of  realty  claimed,  §  238. 

From  taxation :     What  lands  are  exempt,  §§  445-447. 

Liens  not  affected  by,  when,  §  240. 
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Ezomptioii — Continued. 

Married  women  may  have,  when  and  how,  §  234. 
Who  may  claim,  §  233,  p*  223. 

Xxpectancy: 

Convey^ce  of,  §  63,  p.  63. 

XzpreiB  trust: 

Creation  of:    Written  instrument  necessary,  §  333. 

Definition  of :    Sec.  333. 

Instruments  creating:    Sufficiency  of,  §  333. 

Parol  agreement  for:    Cannot  create  trust  in  land,  §  333. 

Parol  agreement  for:    Valid  as  to  personal  property,  §  333. 

Parol  agreement  for :     Upheld  when  executed,  §  333. 

Proof  of :     Sufficiency,  §  333. 

Will :     Creation  by,  §  333. 

Writing  necessary  to  create,  §  333. 

P^ure  of  oomlderation : 

Sec.  747. 
P^ue  of  title : 

Defense  of,  §  798. 

lunily  Mttlementi : 

Specifically  enforced,  when,  §  45,  p.  46.    • 

Anning  on  shares: 

Relation  created  by,  §419. 

Vee-simple : 

Creation  of,  §  13. 

Definition,  §  12. 

Limitations  and  conditions  of,  §  325. 

Must  abide  somewhere,  §  13. 

Will  creates,  when  and  when  not,  §  324. 

Fence: 

Definition  of,  §  377. 

Fence  marks :    See  Fence  Marks. 

Joining  fences :     It  cannot  be  done  without  consent  of  both 

owners,  §  381. 
Lawful  fence  defined,  §  377. 
Lien  of  assessments  by  viewers,  §  531. 
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Fence — Continued. 

Nature  of :    It  is  real  estate,  §  377. 
Overflowed  lands :    See  Fencing  Overflowed  Lands. 
Partition  fence :    See  Partition  Fence. 
Railroads :    See  Fencing  Railroad  Track. 
Removal  by  overflow :     Recovery  of,  §§  388,  389. 

Fence  marks: 

Recording  of,  §  389. 
Recording  of :     Fee  for,  §  389. 
Recovery  of  marked  fencing,  §  389. 

Fencing  coiporationB  may  appropriate  land : 

Sec.  626. 

Fencing  overflowed  landi: 

Assessments :    Collection,  §  385. 

Order  of  board  upon  report  of  viewers,  §  384. 

Petition  to  county  board,  §  383. 

Removal  of  fence  by  overflow :     Recovery  of,  §§  388,  389. 

Stock  may  depasture  upon  such  lands,  when,  §  387. 

Surveyor :     Pay  of,  §  386. 

Viewers :    Appointment  and  duties  of,  §  383. 

Viewers :     Pay  of,  §  386. 

Viewers:     Report  of,  §  84. 

Fencing  railroad  track : 

Cattle  guards  and  pits,  §§  390,  394. 

Diity  of  the  railroad  to  fence  its  track,  §  390. 

Failure  of  company  to  fence :  Rights  and  remedies  of  land- 
owner, §  392. 

Gates  at  farm  crossings,  §  394. 

Points  at  which  the  company  is  not  bound  to  fence,  §  391.- 

Repairs :  Duty  of  company,  and  right  of  land-owner  to  en- 
force its  performance,  §  393. 

Ferriec : 

Assessment  of  damages:  Writ  of  may  be  had,  when,  §  65a 

Ferriec  and  wharfk : 

Establishment  of,  §  770.- 

Fixtures: 

Definition  of,  as  distinguished  from  realty,  §  3. 
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Fixtiires —  Continued. 

Landlord  and  tenant:     Miscellaneous  notes,  §  771. 
Mortgagor  and  mortgagee,  §  772. 
Removing  a  crime,  §  723. 

Forcibly  entry  and  detainer  : 

Appeal  to  circuit  court,  §  680. 

Damages,  §  681. 

Holding  lands  by  force  a  crime,  when,  §  733. 

Judgment  and  execution,  §  679. 

Jurisdiction,  §  677. 

Process  and  procedure,  §  678. 

Tenant  holding  over,  §  667. 

Unlawful  detention  of  lands,  §  682. 

Foreolorare  by  the  State: 

Sec.  165. 

VoreolDiiire  of  mortgage : 

Action  to  foreclose  may  be,  when  and  how,  §  151. 

Answer  in  action  for,  §  1 54. 

Complaint  for,  §  153. 

Installments  not  due,  §  158. 

Judgment:     General  notes  on,  §  161. 

Judgment  and  order  of  sale,  §§  160,  161. 

Junior  mortgagee,  §  156. 

.Miscellaneous  notes  concerning,  §§  151,  152. 

Parties  to  actions  for,  §  155. 

Personal  judgment,  when  and  when  not,  §  161. 

Sale  of  property :    See  Foreclosure  Sale. 

Satisfaction  to  be  made  by  the  clerk,  §  164. 

Foredoiore  sale: 

Divisibility  of  the  premises,  §  1 59. 
Sale  by  sheriflf,  §  162. 
Sale  in  solido  or  parcels,  §  1 59. 
Surplus,  disposition  of,  §  159. 

Forfeiture : 

By  breach  of  conditions  in  conveyance  or  will,  §  29,  p.  30. 
Conveying  a  larger  estate  than  tenant  has,  §  773. 
Disclaimer :     Forfeiture  by,  §  420. 
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Forfeiture — Continued, 

Non-payment  of  rent :    Tenant  forfeits  his  estate  by,  when, 
Sees.  430,  433,  440. 

Form  of  commissioner's  deed : 

Sees.  84,  85,  86. 

Former  acyudication : 

Miscellaneous  notes,  §  774. 

Fraud: 

As  to  what  constitutes  a  fraud  in  the  sale  of  land,  §  39* 
Cancellation  of  deeds  on  account  of,  §  1 18. 
Contracts  affecting  land  procured  by,  §  39. 

jFraudulent  oonveyanoes : 

Conveyance  to  another  by  one  paying  the  consideration: 

When  fraudulent,  §  340. 
Creditors:     Preference  of  creditors,  §  124. 
Creditors :     Priority  of,  §  129. 
Creditors:     Who  are  creditors,  §  121. 
Crime  to  make,  §  126,  p.  120. 

Deceased  debtor :     Lands  so  conveyed  by  may  be  sold,  §  243. 
Definitions :    As  to  what  are  fraudulent  conveyances,  §§  1 19, 

120. 
Effect  of  setting  aside,  §  129. 
Exempted  property  may  be  conveyed,  §  125. 
Heirs  and  legal  representatives,  §  133. 
Innocent  purchasers  not  affected,  when,  §  131. 
Insolvency  of  the  debtor,  §  122. 
Intent  a  question  of  fact,  §  128. 
Parties  to  the  conveyance  bound,  when,  §  12& 
Power  to  revoke  and  reconvey,  when  valid,  §  132. 
Preference  of  creditors,  §  124. 
Property  fraudulently  conveyed  may  be  sold  on  execution, 

§340. 
Setting  aside:     Parties,  pleading  and  practice,  §  127. 
Setting  aside:     Proof  necessary,  §  128. 
Setting  aside :     Rights  of  the  parties,  §  129. 
Setting  aside:     Who  may  maintain  action,  §  121. 
Subsequent  creditors :    Rights  and  remedies  of,  §  34a 
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Fraudulent  conyeyaiioei — Continued. 

Subsequent  purchaser:    Conveyance  in  fraud  of,  §§.130,  131, 

132. 
Voluntary  conveyances,  §  123. 

Freehold  estatee: 

What  is,  and  what  is  not,  §  10. 

Fruit: 

Removing  a  crime,  §  723. 

Fature  estatee: 

As  to  how  they  may  be  created,  §  16. 

Gift  of  land: 

Parol  gift  of  realty  upheld  in  equity,  §  36. 

Grais: 

Burning,  a  crime,  §  727. 

Orantee: 

As  to  who  may  be,  §  64. 

Orantor : 

Must  be  named  in  the  deed,  §  63. 

flrayel  roads : 

Assessment  of  damages :    Writ  of  may  be  had,  when,  §  65a 

Gravel  road  oompanies: 

Appropriation  of  land  by,  §§  62y-62g. 

Growing  trees: 

Cutting  or  injuring,  §§  728,  729,  730,  . 

Guardians : 

Consent  of,  to  administrator's  sale,  §  246,  p.  234. 

Guardian's  sales : 

Appraisement  and  bond,  §  272. 

As  to  when  and  how  a  guardian  may  sell  ward's  realty, 

§§  270-275. 
Conveyance  when  sale  is  made,  §  274, 
Foreign  guardian :     Sale  by,  275. 
Order  and  report  of  sale,  §  273. 
Terms  of  sale,  §  274. 
Validity  of:    Miscellaneous  notes,  §§  270,  271. 
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Harbom: 

^  Appropriation  of  land  for,  §§  583-585. 

Heirs: 

Definition  and  notes,  §  331. 

Use  of  the  word  "  heirs  "  in  conveyances  and  wills,  §  14. 

'^Hein  and  aangns:" 

The  terms  not  necessary  in  deeds,  §  65. 

Heirs  and  devisees: 

Liability  of,  for  debts,  §§  287, 288. 

Highway : 

Abandonment  of,  §  776. 

Dedication  of,  §  776. 

Definition  of,  §  775. 

Injuries  to  trees  on  highways,  §729. 

Lands  of  the  State:     Right  of  way  through,  §  550. 

Ownership  and  use,  §  ^^^. 

Private  ways :    See  Private  Ways. 

Homestead: 

Occupancy  of,  by  widow  and  children,  §  305. 

Hunting  on  inclosed  lands : 
Sees.  734,  735. 

Husband  and  wife: 

Alienation  of  exempted  fealty,  §  239. 

Abandoned  wife  or  children:      Sale  of  husband's  land  for 

support  of,  §  418. 
Abandonment  or  adultery  bars  husband's  right  to  descent, 

§308. 
Adulterous  wife  does  not  inherit,  §  291. 
Alienation  by  husband  alone,  §  300. 
Conveyances  by  and  between,  §  402. 
Descent  to  and  from,  §§  289-299, 
Descent  to  husband  from  wife,  §  307. 
Divorce :     Right  to  realty  determined  by,  §  395. 
Infant  wife  may  convey,  when  and  how,  §§400,  401. 
Judgment  for  wife's  antenuptial  debts,  §  499. 
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Eiuband  and  wife — Continued. 

Marriage  settlements :    Miscellaneous  notes,  §  403. 

Married  women :     See  Married  Women. 

Relation  of  landlord  and  tenant  between,  §  419. 

Sale  of  land  for  support  of  wife  or  children,  §§  413-418. 

Suits  affecting  wife's  separate  lands,  §  412. 

Suit  for  support  by  wife:     Action  may  be  brought  when, 

§413- 
Suit  for  support  by  wife:     Complaint,  §  414. 

Suit  for  support  by  wife :     Hearing  and  judgment,  §  415. 

Suit  for  support  by  wife :    Sale  of  land,  §  416.   * 

Survivor  or  parents :     Descent  to,  §  29a 

Tenants  by  entirety :     Definitions  and  notes,  §  72. 

Trusts  result  from  their  dealings  with  each  other's  property, 

when  and  when  not,  §  342. 

Hydraulic  oompaniet: 

Appropriation  of  land  by,  §§  630,  631. 

Implied  trusts: 

Creation  of,  §  338. 

Definition  of,  §  338. 

Not  forbidden  by  statute,  §  338. 

Parol  evidence :     May  be  established  by,.§§  338-341. 

Improvementi : 

Married  woman's  separate  property,  §  411. 
Purchaser  at  defective  sale :     Recovery  by,  §  688. 
Purchaser  at  tax  sale,  §  473. 
Recovery  for,  by  occupying  claimants,  §§  683-687. 

Improvements  by  one  in  possession: 

Miscellaneous  notes,  §  685. 

Incorporeal  hereditamen  ife ; 
Sec.  2. 

Incnmbrances : 

Covenants  against,  §  713. 
Easement  is,  §  362. 

Indemnity  mortgages: 
Sec.  148. 
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Conveyance  of  land  by,  §§  Si,  52. 

Infuiti: 

Actions  by,  for  waste,  §  24. 
Conveyances  by  infant  wife,  §§  400,  401. 
Specific  performance  of  ancestor's  contract,  §  49. 

Infuita  and  inaane  persons : 

Appropriation  of  land  for  right  of  way,  §  618,  p.  584. 
Appropriation  of  their  lands  for  gravel  roadS;  §  628. 
Assessment  of  damages :    Guardian  to  be  appointed,  §  644. 
Contracts  of  insane  persons,  §  779. 
Conveyances  by :    Void  and  voidable,  §  778. 
Conveyance,  when  the  husband  is  insane,  §  781. 
Conveyance  when  the  wife  is  insane,  §  780. 
Disaffirmance  by  infant  wife,  §§  782,  783. 
Miscellaneous  notes,  §  778. 
Redemption  from  tax  sale,  by,  §  470. 

Iqnnotions :  • 

Dissolution  of :     Damages,  §  784. 
Miscellaneous  notes,  §  785. 
Tax  sale,  §  486. 

Iqnry  to  trees  or  vines  a  orime : 

Sec.  728. 

Issne: 

Definition  and  notes,  §  331. 

Joinder  of  oanses affeoting real  estate: 

Sec.  786. 

Joint  tenants: 

Actions  by  and  against  cotenants,  §  ^Z. 
Miscellaneous  notes  on,  §  70. 

Joint  tenancy : 

Estate  of  created,  how,  §  69. 

Jointure: 

Loss  of  revives  descent,  when,  §  310. 
Widow's  election,  §  304. 
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Judgments :     , 

Foreclosures:    General  notes,  §  i6i. 
Lien  of:    See  Judgment  Lien, 
Miscellaneous  notes,  §  790. 

Judgment  creditor  may  redeem,  when  and  how : 
Sec.  227. 

Judgment  liens : 

As  to  what  judgments  are  liens,  and  upon  what,  §  495. 

Bastardy  proceedings,  §  505. 

Beginning  and  duration  of,  §  497. 

Bribery  proceedings :     Lien  of  transcript,  §  504. 

Execution  from  one  county  to  another,  §  502, 

Extent  of,  §  496. 

Filing  transcript  in  other  counties,  §501. 

Interest  in  realty  to  which  they  attach,  §§  495, 496. 

Judgment  for  wife's  antenuptial  debts,  §  499. 

Judgment  on  bonds  to  the  State,  §  500. 

Lis  pendens  act  does  not  impair,  §  512. 

Miscellaneous  notes,  §  498. 

Transcripts  from  justices,  §  503. 

Judicial  sales : 

Administrator's  sale :    See  Administrators'  Sales. 

Definitions  and  notes,  §  194. 

Execution :    See  Execution. 

Guardians'  sales:    See  Guardians'  Sales. 

Irregularities  in,  when  available,  §  218. 

Purchaser  at :    Who  may  or  who  may  not  be,  §  216. 

Recovery  of  land  sold  at :    Statute  of  limitations,  §  811. 

Redemption:     See  Redemption. 

Sale  of  lands  for  support  of  wife  and  child,  §§  413-418. 

Setting  aside:     Miscellaneous  notes,  §  219. 

Sheriff's  sales :    See  Sheriff's  Sales. 

Validity  of:     Miscellaneous  notes,  §  217. 

Wife's  inchoate  interest  vests  upon,  when  and  how,  §§  397, 

398. 

Jnrisdiotion : 

As  to  where  actions  affecting  land  must  be  commenced,  §  787. 
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Jurisdiction — Continued. 

Boundaries  of  the  State,  |  183. 

Forcible  entry  and  detainer,  §  677. 

Justice  of  the  peace :    Title  to  land  in  issue,  §  788. 

State  and  United  States,  §  789. 

Keeping  liens  alive : 
Sec.  540. 

Land : 

Definition  of,  §  I. 

Lands  of  the  State : 

Annulling  conveyances  made  by  the  State,  §  117. 
Miscellaneous  notes,  §  543. 
Possession  of,  §  556. 

Purchaser  of  lands  mortgaged  to  the  State,  §  545. 
Rent  of,  §  555. 

Sale  of :     See  Sale  of  Lands  of  the  State. 
•     Sale  of  saline  lands,  §  547. 

School  lands :     See  School  Lands. 
Trespass  and  waste,  §  544. 
University  lands,  §  557. 

Land-marks : 

Removing  or  injuring,  a  crime,  §  731. 

Land  ofice  certificates  and  registers : 

Evidence,  §  760. 

Landlord : 

Alienee  of:     Rights  and  remedies,  §  442. 

Dangerous  premises:      Liability  for  injury  resulting  from, 

§4^3. 
Ejectment  of  tenant  binds  landlord,  when,  §  660. 
Lease:     See  Lease. 

Landlord  and  tenant : 

Adverse  possession  by  the  tenant,  §  609. 
Converting  landlord's  portion  of  crops,  §  738. 
Creation  of  the  relation,  §  419. 

Dangerous  premises  :     Who  liable  for  injury  resulting  from, 
§422. 
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Landlord  and  tenant — Continued, 

Disclaimer  by  tenant,  §  42a 
Estoppel  between,  §  421. 
Farming  on  shares :     See  Farming  on  Shares. 
Fixtures:     Miscellaneous  notes,  §  771. 
Holding  over :     Eviction  by  justice  of  the  peace,  §  677. 
Injury  to  the  land :     Who  may  recover  for,  §  436. 
Landlord :     See  Landlord. . 
Lease :     See  Lease. 
Lien  of  landlord  on  crops,  §  750. 
Relation  exists,  when,  §  419. 
,      Repairs  of  property,  §  810. 
Tenant :    See  Tenant. 

Lateral  support : 

Acquisition  of  right  to,  by  adverse  use,  §  368,  p.  346. 
Interference  with :     What  will  amount  to,  §  368. 
Right  to,  implied  when,  §  368,  p.  347. 
Right  to :     Nature  and  extent  of,  §  368. 

LHw  of  place : 

Miscellaneous  notes,  §  791. 

Lease: 

Administrator  may  make,  when,  §  267. 

Assignee  of  :     Rights  and  remedies,  §  442. 

Construction  of,  §§  436,  443. 

Construction  of:     Miscellaneous  notes,  §  443. 

Covenant  for  quiet  enjoyment,  §  438. 

Covenant  of  fitness  of  premises,  §  438. 

Covenant  to  pay  rent,  §  440. 

Covenants  and  conditions  in  :    Definition,  creation  and  effect, 

§438. 
Definition  of,  §  436. 

General  principles  governing,  §  436. 

General  principles  governing,  §§  436, 443. 

Must  be  in  writing  and  recorded,  when,  §  104. 

Must  be  in  writing,  when,  §  31. 

Parol  lea§e :     Validity  of,  §  437. 

Personal  property :    A  lease  is,  §  436. 
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Leaie — Continued. 

Renewal :    Covenant  for,  §  439. 

School  lands  :    Lease  of,  by  trustee,  %  56a 

Statute  of  frauds :     Effect  upon,  §  437. 

Subleasing :     Rights  of  parties,  §  441. 

Transfer  of :    Rights  and  remedies  of  the  parties,  §  442. 

Legaeiet  as  eharges  upon  land : 

Sec.  538. 

Legalixiiig  ooiiTeyaiiOM : 
Sec.  76. 

License: 

Assignability,  §  375. 

Definition  of,  §  375. 

Grant  of :    Written  or  parol,  §  375. 

Irrevocable,  when,  §  376. 

Personal  nature  of,  §  375. 

Revocation  of,  §  376. 

Rights  acquired  by,  §  375. 

Liens: 

Agricultural  societies:     Lien  of  county  upon  lands  of,  §  535. 

Alien  may  enforce  by  taking  title,  §  4, 

Assessments  and  recognizances,  §  533. 

Assessments  for  ditches  and  drains,  §  753. 

Charges  on  land  devised,  §  327. 

Educational  and  religious  corporations,  §  532. 

Equitable  liens :     Miscellaneous  notes,  §  539. 

Exemption  not  to  affect,  when,  §  240. 

Fencing  corporations :    Assessments  by  viewers^  §  531. 

Judgments:    See  Judgment  Liens« 

Keeping  alive,  §  540. 

Legacies  as  charges  upon  land  devised,  §  538. 

Lis  pendens  \    See  Lis  Pendens. 

Mechanics'  liens :    See  Mechanics'  Liens. 

Mines  and  fixtures :     Liens  upon,  §  536. 

Miscellaneous  notes,  §  541. 

Mortgages :     Miscellaneous  notes,  §  542. 

Mutual  fire  insurance  policies,  §  534* 
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Liens — Continued. 

Priority  of :     Miscellaneous  notes,  §  488. 
Purchasers  at  judicial  sales,  §  215. 
Recognizances  and  assessments,  §  533. 
Recognizances  are  liens  on  realty,  §  506. 
.  Redemptioner  has  lien  against  cotenant,  §  224. 
Sale  of  lands  to  pay  debts  of  decedent,  §  254. 
Satisfaction  of  purchase-money  liens  by  grantor,  §  487. 
Taxes:    See  Taxes. 
Widow's  li^n  on  lands  of  decedent,  §  537. 

Lien-holder : 

Taxes :    May  pay  and  have  a  lien  for,  when,  §  452. 

Lift  estate: 

Creation  and  definition  of,  §  14. 
Created  by  will,  when,  §  326. 
Creation  of,  in  a  term  of  years,  §  16. 
Recovery  of  rents,  §  806. 

Lift  tenant: 

Duties  and  liabilities  of,  §  24. 
Liabilities  and  rights  of,  §  15. 

Light: 

Easement  in,  §  367. 

Lighthouse  sites : 

Jurisdiction  over,  §  548. 

Lis  pendens: 

Attachments  and  writs  from  other  counties,  §  509. 
Clerk  required  to  keep  a  lis  pendens  record,  §  507. 
Contents  of  lis  pendens  notice,  and  record,  §  508. 
Failure  to  give  notice  waives  the  lien,  §511. 
Judgment  liens  not  impaired  by  the  lis  pendens  act,  §  512. 
Miscellaneous  notes  concerning,  §  513. 
Notice:    Necessity  and  sufficiency  of,  §  508, 
Purchaser  pending  litigation,  §  514. 
Satisfaction  ol  lis  pendens  record,  §  510. 

Lost  or  destroyed  deeds : 

Miscellaneous  notes,  §  67. 
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Haehinery: 

As  to,  when  it  is  a  fixture,  §  3. 

Kannfibcturing  oompaniet : 

Appropriation  of  land  by,  §§  632,  633. 

Marriage  settlementi : 

Miscellaneous  notes,  §  403. 

Married  Woman : 

Acknowledgment  of  deed  by,  §  99. 

Common-law  rights,  §  404, 

Contracts  of :    Statutory  provisions,  §§  406,  407,  '408,  409, 

410,  411. 
Conveyance  of  separate  lands  for  support  without  consent  of 

husband,  §  417. 
Disabilities  removed,  §  406. 

Estoppel  in  pais :    As  to  when  it  arises  against  her,  §  409. 
Improvement  of  separate  realty,  §  411. 
Infant  wife  may  convey:    When  and  how,  §§  400,  401. 
Mortgages  by  :     Contracts  of  suretyship  prohibited,  §  407. 
Powers  In  respect  to  real  estate :     Miscellaneous  notes,  §  405. 
Power  of  attorney  given  by,  §  81. 
Power  of  wife  to  hold  property  and  contract,  §  408- 
Separate  lands  of :     Conveyance  and  incumbrance,  §  410. 
Separate  lands  of :     Miscellaneous  notes,  §  410. 
Specific  performance  of  contracts,  §  49. 
Suits  affecting  her  separate  property,  §  412. 
Suits  by,  for  rents,  §  71,  p.  73. 
Tenants  by  entirety :    Control  and  use  of  the  estate,  §  72,  p. 

75. 
Trustee :     May  be,  §  342. 

Master  oommiflBioner : 

Power  to  sell  and  convey,  §  93. 

Mechanics'  liens : 

As  to  who  may  have,  §  515. 

Employees  of  corporations,  §  529. 

Enforcement   of:     Owner  may  require  lien-holder  to  sue 

within  sixty  days,  §  525. 
Enforcement  of :     Parties,  pleading  and  practice,  §  526. 
Enforcement  of:     Suit  must  be  begun  within  one  year,  §  524. 
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ics*  liens — Continued, 

Enforcement  of,  by  employees  of  corporations,  §  530. 

Extent  of  the  Hen,  §  517. 

Married  women  and  infants,  §  519. 

Miscellaneous  concerning,  §  5 16. 

Notice  :     Filing  of,  in  recorder's  office,  §  520. 

Notice:     Railroad  contractors  and  laborers,  §  528. 

Notice:     Record  of,  and  priority  of  lien,  §  522. 

Notice:     Sufficiency  of,  §  521. 

Proceedings  to  acquire  lien  against  realty,  §  520. 

Property  which  is  subject  to  the  lien,  §  5 1 8. 

Railroad  contractors  and  laborers,  §§  527,  528. 

Subcontractor  or  laborer  :     Notice  to  owner,  §  523. 

Herger: 

Miscellaneous  notes,  §  755. 

Mills: 

Appropriation  of  land  for  dams :     See  Assessment  of  Dam- 
ages. 
Injury  to  mill  property :     Recovery  for^  §  649. 
Repair  of  banks  on  land  of  another  by  owner  of  mill,  §  648. 
Saw  and  grist-mills  not  fixtures,  §  3. 

Mills  and  ^»^^n  ^laigf : 

Miscellaneous  notes,  §  606. 

Mines: 

Lien  upon  mine  and  fixtures,  §  536. 
Miscellaneous  notes,  §  792. 

Mining  companies: 

Appropriation  of  land  by,  §§  632,  633, 

Mistakes: 

Reformation  of,  §§  814-816. 

Monnments: 

Fixing  and  proof  of,  §§  191,  192. 

Mortgage: 

Administrator  may  make,  when,  §  267. 
Assignment  of,  §  149. 
Assumption  of,  by  purchaser,  §  147. 
Construction  of,  §  140. 
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Mortgage — Continued, 

Construction :     Deeds  and  other  instruments  construed  as, 

§141. 
Corporations  have  power  to  make,  when,  §  136. 

Damages  to  realty :    Who  entitled  to,  §  137,  p.  133. 
Definition  and  nature  of,  §  134. 
Description  of  land,  §  139. 

Devised  realty :     Discharge  of  mortgage  thereon,  §  320. 
Fixtures :     Rights  of  mortgagor  and  mortgagee,  §  772. 
Foreclosure  of :     See  Foreclosure  of  Mortgages. 
Form  of  mortgage,  §  139. 
Indemnity  mortgages,  §  148. 
Lands  mortgaged  to  the  State,  §§  545,  546. 
Lien  of,  §  542. 

Miscellaneous  notes  concerning,  §  134. 
Mortgagee:     Interest  of,  and  who  may  be,  §  137. 
Mortgagor :     Who  may  be  and  interest  of,  §  135. 
Names  and  signatures,  §  1 39. 
Personal  judgment  on,  when  not,  §  144. 
Possession  of  the  premises,  §  138. 
Power  of  sale  given  in  the  mortgage,  §  142. 
Priority  of,  §§  143,  145,  146. 
Record  of,  §  143. 
Reformation  of,  §  816. 

Remedy  confined  to  the  mortgaged  property,  when,  §  144- 
Satisfaction  of,  §  1 50. 

Satisfaction  by  clerk  upon  foreclosure,  §  164. 
Tenants  by  entirety:     As  to   when   and  how  they  may 
incumber  real  estate,  §  72,  p.  75. 

Mortgagee: 

Interest  of,  and  who  may  be,  §  137. 
Mortgagor: 

Easements:    When  he  may  grant,  §  365. 
Estopped  to  deny  title  he  mortgages,  §  135. 
Interest  of,  and  who  may  be,  §  135. 

Municipal  corporations : 

See  Cities  and  Towns.    See  Counties. 
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Vatnral  gaa  companies : 

Appropriation  of  land  by,  §  635. 

Vavigable  streams: 

County  boards  may  declare  streams  navigable,  §  601  • 
Miscellaneous  notes,  §  601. 

Vavigation  companies: 

Appropriation  of  land  by,  §  634. 

Vegro: 

Conveyance  of  land  by,  §§  51,  52. 

Vew  trial  of  right: 

Application  for,  within  one  year,  §  673. 
Character  of  action  in  which  it  may  be  had,  §  674. 
Motion  for :     Miscellaneous   notes,  §  675. 
Notice  upon  granting  of  motion  for,  §  673. 
Purchasers  pending  a  new  trial  of  right,  §  676. 

nominal  trustee : 

Conveyance  to :    Void  as  to  trustee,  §  351. 

Votice: 

By  publication  in  suits  affecting  realty,  §  793. 

Easements  :     Disputation  or  interruption  of,  §  364. 

Possession  is,  when,  §  796. 

Purchasers :    As  to  what  is  notice  to,  §  794. 

Record  of  deeds  is  notice  of  what,  §  105,  pp.  100,  lOi  ;  §  108, 

p.  103. 
Registry  of  conveyances,  §  795. 
Trust :    What  is  sufficient  notice  of  a  trust,  §  334. 

Votioe  to  quit: 

Denying  landlord's  title :     Effect  upon  tenant's  right  to,  § 

430- 
Form  of:    For  non-payment  of  rent,  §  433. 

Fortn  of:     In  case  of  tenancy  from  year  to  year,  §  432. 

Length  of:     In  case  of  non-payment  of  rent,  §  433. 

Length  of:    Tenancy  at  will,  §  423. 

Length  of :    Tenancy  from  year  to  year,  §  431. 

Necessary  before  suit  in  ejectment,  when,  §  661. 

Proof  of,  §  435. 
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Votioe  to  quit — Continued. 

Service  of,  §  434. 

Tenant  not  entitled  to,  when,  {  430. 

Tenant's  right  to,  §  43^435- 

Oooupying  daimantB : 

Color  of  title  necessary,  §  684. 

Complaint,  trial  and  assessment,  §  686. 

Defective  sales :     Improvements  by  purchaser,  §  688. 

Election  by  plaintiff  or  defendant,  §  687. 

Improvements  by :     Recovery  for,  §  683. 

Miscellaneous  notes,  §  685. 

Ouiter: 

As  to  what  is  an  ouster  of  one  cotenant  by  another,  §  665, 

Overflowed  lands: 

Fencing :    See  Fencing  Overflowed  Lands. 

Parol  oontracts : 

Express  trust :    See  Express  Trust. 
Reservations  upon  making  conveyance,  §  66. 

Parol  evidenoe : 

Deed  construed  as  a  mortgage,  §  141,  p.  137. 
Miscellaneous  notes,  §  768. 

Parol  gift  of  land: 

As  to  when  equity  will  uphold,  §  36. 

Parol  partition: 

Miscellaneous  notes,  §  702. 

Parol  sale  of  land : 

Binding  on  the  parties,  when  and  when  not,  §  34, 
Voidable  but  not  void,  §  34. 

Past  performanoe : 

Sufficiency  of,  considered,  §  35.  , 

Partition : 

As  to  who  may  have  partition  of  land,  §  690. 
Commissioners  to  divide  land,  §  692. 
Costs,  how  awarded,  §  699. 
Guardians  may  act  for  wards,  §  700. 
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Partition —  Continued. 

Interlocutory  orders  in,  §  691  d. 

Lands  not  divisible,  §  696. 

Minors :    Commissioners  may  plat,  §  693. 

Miscellaneous  notes,  §  704. 

Parol  partition  valid,  when,  §  702. 

Parties  and  petition,  §  691^2. 

Pleading  and  practice,  §  691. 

Report  of  commissioners,  §  694, 

Report  of  commissioners :     Procedure  upon  report,  §  695. 

Review  of  proceedings,  §  701. 

Sale  of  lands  not  divisible,  §§  696,  697. 

Sale  of  lands  not  divisible :     Conveyance  of,  §  698. 

Title  may  be  determined  in,  §  704, 

Partition  fencei : 

Agreement  to  maintain :     Right  of  land-owner  to  make,  and 

enforcement,  §§  378,  379. 
Common  council  of  cities  may  regulc^te  the  building  of,  §  369. 
Contribution :    When  and  how  the  builder  of  may  enforce 

contribution,  §  380. 
Failure  to  maintain :     Remedy  of  land-owner,  §  379. 
Lawful  partition  fence  defined,  §  378- 
Maintenance  of:      Duty  and  liability  of  adjacent  owners,  § 

378. 
Removal  of,  §  382. 

Party-walls : 

Common  councils  of  cities  may  regulate  the  building  of, 

§369. 
Contribution :     Builder  has  right  to,  when,  §  369,  p.  349. 

Contribution ;     Rights  and  liabilities  of  subsequent  grantees, 

§  369^  PP-  349.  350. 
Definition  of,  §  369. 

Easement,  for  support  of,  §  369. 

Location  of,  §  369. 

Ownership  of,  §  369,  p.  350. 

Removal  of,  §  369,  p.  350. 

Repairs  and  improvements,  §  369,  p.  35a 

Use  of,  §  369,  p.  350. 


802  INDEX. 

patents: 

As  evidence  of  title,  §§  761,  762,  763,  764. 

Perpetuities: 

Abhorrence  of,  led  to  rules  against,  §  17. 

Pluik  Softdi* 

Assessment  of  damages :    Writ  of  may  be  had,  when,  §  650. 

puts  and  surreys: 

Sees.  178-193. 

Possesshm: 

Lands  of  the  State,  §  5  56. 

Presumption  and  notice  arising  from,  §  796 

Posthumans  children: 

May  take  a  contingent  remainder,  §  2a 
Taking  of  future  estates  by,  §  17,  n. 

Powers: 

"  Beneficial :"    What  are,  §  335. 

Conveyance  by  trustee :     Valid  to  extent  of  power,  although 

he  exceeds  it,  §  355. 
"  In  trust :"    What  are,  §  335. 

Irrevocable:     What  are,  §  335. 

Revocation  of:    The  right  to  revoke  must  be  reserved  in  the 
instrument,  §  335. 

Power  of  attorney : 

Conveyances  made  by  one  having,  §§  jj^  78,  79,  80. 
j  Married  woman  may  make,  §  81. 

,  Miscellaneous  notes  on,  §  80. 

Priority  of  liens : 

Miscellaneous  notes,  §  488. 

•  Priority  of  mortgages: 

Sec.  146. 

Private  bnrying  grounds: 
Sec.  598. 

Private  ways: 

Adverse  use :    May  be  acquired  by,  when,  §  372. 
Appendant  or  appurtenant,  when,  §  370,  p.  352. 
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Private  ways — Continuea. 

Definition  of,  §  370. 

Fencing,  gates  and  bars,  §  373. 

Grant  of:    Written  or  parol,  §  370,  p.  352. 

Implied,  when,  §  370,  p.  353. 

In  grass,  when,  §  370,  p.  353. 

Location  of :    As  to  where  it  may  exist,  §  370. 

Location  of:     Lands  over  which  it  may  be  acquired,  §  370. 

Necessity,  way  of :    See  Way  of  Necessity. 

Personal  nature  of,  §  370,  p.  352. 

Repairs,  §  373. 

Use  of,  §  373. 

Who  may  use,  §§  370,  373, 

Proof  of  deedi^  when  and  how  made: 
Sec.  100. 

Fnrehaier: 

Assumption  of  mortgage  by,  §  147. 

Pnrohaaer  of  lands  mortgaged  to  the  States 
Sec.  545. 

PnrohaBe-money : 

Action  for :    As  to  what  may  be  decreed,  §  797. 

Action  for :     Defense  to,  §  799. 

Action  for:     Failure  of  a  title  as  a  defense,  §  797. 

Action  for :     Miscellaneous  notes,  §  801. 

Action  for:    Tender  of  deed,  §  800. 

Death  of  vendor :    Action  for  purchase-money,  §  92. 

Priority  of  mortgage  given  for,  §  145. 

Restoration  of,  upon  disaffirmance  of  conveyance,  §§  782,  783. 

Purging  equities: 

Miscellaneous  notes,  §  754. 

title: 

Answer,  trial  and  judgment,  §  672. 

As  to  who  may  maintain  action  to  quiet  title,  §  669. 

Complaint :    Contents  and  suflficiency,  §'670. 
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Queting  title — Continued. 

Easement :     Either  the  jdomtnant  or  servient  owner   may 

quiet  his  title,  §  362. 
Practice  in  ejectment  governs,  §  671. 
Tax  title,  §  482. 

ftnitdmim  deed: 

Form  and  effect  of,  §§  73,  74. 

Bailzoad: 

Assessment  of  damages :    Writ  of  may  be  had,  when,  §  650. 

Condemnation  of  land  for,  §§  617-624. 

Fencing :    See  Fencing  Railroad  Track. 

Mechanics'  lien  on  by  contractors  and  laborers,  §§  527,  528. 

Right  of  way :    General  notes,  §§  802,  803. 

Right  pf  way :    Grant  of  gives  only  an  easement,  |  365. 

Right  of  way :    See  Right  of  Way. 

Union  railroad  company  may  appropriate  land,  §  651. 

Beal  eftate: 

Definition  of,  §  i. 

Fence  is,  §  377. 

Injury  to :    Who  may  recover  for,  §  436. 

Seal  estate  agent: 

Miscellaneous  notes,  §  804.  * 

Beceiven : 

As  to  when  they  may  be  had  in  actions  affecting  realty,  §  805. 
Miscellaneous  notes,  §  805. 

Beeciaiioii  of  real  oontraets : 

Sec.  40. 

Beoordf : 

Destruction  of:     Proof,  §  765. 

Evidence :    As  to  when  they  are  not  conclusive,  §  759. 

Index  to  is  evidence,  when,  §  766. 

Secording  deeds: 

Books,  index  and  office  of  the  recorder,  §  109. 

Defeasance  must  be  recorded,  §  106. 

Executory  contracts  and  letters  of  attorney,  §  1 16. 
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Becording  deeds — Continued. 

Formation  of  a  new  county,  §  115. 

Index  of  records,  §§  109,  iii. 

Miscellaneous  notes  on,  §  1 10. 

Necessity  of,  §  104. 

Record  made  in  the  wrong  county,  §  113. 

Records  of  copies  of  land  titles  from  another  county,  §  1 14. 

Records  of  deeds  as  evidence,  §112. 

Recorder's  entry  book,  §  108. 

Time  in  which  to  record,  §  105. 

Time  when  a  deed  is  deemed  recorded,  §  108. 

Transfer  for  taxation,  §  107. 

Tax  deeds,  §  477. 

Seoord  of  deeds : 

Commissioner's  deed,  §  88. 

Mortgages  must  be  recorded,  when  and  how,  §  143. 

Seoords  of  patents  as  evidence : 

Sees.  761-764. 

Beoorder: 

Duty  to  refuse  to  receive  a  deed  for  record,  when,  §  79. 

Sedemption :  * 

Index  of  entries  of,  §  231. 

Joint  owners :     Lien  by  redemptioner,  §  224. 

Judgment  creditor  may  redeem,  §§  226,  227. 

Junior  incumbrancers,  §  230. 

Lien-holder  may  redeem,  when  and  how,  §  229. 

Manner  and  time  of  making,  §  222. 

Miscellaneous  notes  on,  §  223. 

Possession  during  the  year  for,  §  220. 

Rents  and  profits  during  the  year  for,  J  221. 

Resale,  when  not  allowed,  §  225. 

Tax  sale :    See  Redemption  from  Tax  Sale. 

Tenants  in  common :     Lien  of  redemptioner,  §  224. 

Successive  redemptions,  §  227. 

Vacates  sale,  §  225. 

Venditioni  exponas  by  last  redemptioner,  §  228. 
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Sedemption  from  tez  iale: 

Certificate  of,  §  474, 

Improvements  made  during  time  allowed  for  redemption, 

§473. 
Infants,  §  470. 

Insane  persons,  §  470. 

Lands  assessed  conjointly :     Right  of  redemption,  §  472. 

Part  owners,  §  471. 

Penalty,  interests  and  costs,  §  469. 

Record  of,  §  474. 

Time  within  which  it  can  be  made,  §  460. 

Befimnation  of  deeds : 

As  to  what  deeds  may  be  reformed,  and  when  and  how,  §  814. 
As  to  what  mistakes  may  be  corrected,  §  815. 
Mortgages  may  be  reformed,  §  816. 

Bemainden: 

Creation  of,  §  19. 
Definition  of,  §  19. 
See  Contingent  Remainders. 
See  Construction  of  Deeds  and  Wills- 
See  Vested  Remainders. 
See  Cross-remainders. 
Void  remainders  do  not  affect  those  which  are  valid,  §  18. 

Bemaixtder-man : 

Actions  for  waste  by,  when,  §  24, 

Bepairs: 

Landlord  and  tenant,  §  810. 

Bents : 

Executors  and  administrators :     Recovery  by,  §  807. 

Lands  of  the  State,  §  555. 

Life  tenants :     Recovery  of  rents,  §  806. 

Miscellaneous  notes,  §  809. 

Occupants  liable  for,  when,  §  808. 

Tenants  in  common  may  collect,  §  71,  p.  73. 

Bents  and  profits : 

Sale  of,  on  execution,  §§  199, 200, 201. 
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Sent!  and  profits  during  the  year  for  redemption : 
Sec.  221. 

Beservation: 

Easements  created  by,  §  365. 
Beservations  and  exceptions  in  deeds : 

Sec.  66. 

Bestitntion  of  land  upon  reversal  of  judgment: 

Sec.  743. 

Besnlting  tmst: 

Agreements  to  create  must  be  made  before  the  payment  of 
the  purchase-money,  §  341. 

Conveyance  to  one,  consideration  paid  by  another :  Trust  re- 
sults, when  and  when  not,  §  339-341. 

Conveyance  to  one,  consideration  paid  by  another :  Trust 
results  in  favor  of  the  creditors  of  the  latter,  §  340. 

Conveyance  to  one,  consideration  paid  by  another :  Trust 
results  in  favor  of  the  latter,  when,  §§  339,  341. 

Conveyance  to  wife  or  child,  §  339. 

Husband  and  wife:    Arise  between,  when,  §  342. 

Parol  evidence:     May  be  established  by,  §  341. 

Purchase  at  judicial  sale  for  another:    Trust  results,  when, 

§341. 
Voluntary  conveyance  does  not  create,  §  339. 

Beversion: 

Actions  for  waste  by  reversioner,  when,  §  24, 
Creation  of,  §  23. 
Definition  of,  §  23. 

Bight  of  way : 

Adverse  claimants  to  the  land  or  money,  §  621. 

Amendment  of  proceedings,  §  621. 

Appeal  from  award  of  arbitrators,  §  620.- 

Appropriation  of  land  for:     Title,  §  617. 

Damages :     Miscellaneous  notes,  §  619. 

Defective  title  of  land-owner,  §  622. 

Estoppel :     Rights  acquired  by,  §  803. 

Foreign  railroads:    Appropriation  for  extension  of,  §  624, 
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Bight  of  way — Continued. 

Grant  of,  gives  only  an  easement,  §  365. 

Miscellaneous  notes,  §  618,  pp.  58$,  586. 

Miscellaneous  notes,  §  802. 

Parol  license,  §  803. 

Procedure  to  appropriate  land,  §  618. 

Public  lands :     Appropriation  of,  §  623. 

Unknown  parties  to  be  protected,  §  621, 

Kiparian  owners : 

Rights  of:     Miscellaneous  notes,  §  603. 

Siver  improveinents : 

Condemnation  of  land  for,  by  United  States,  §  615. 

Sale  of  lands  of  the  State: 

Appraisement,  maps,  plats,  etc.,  §  5Si. 
Forfeiture  of  contract,  §  553. 
Notice,  terms  and  sale,  §  552. 
Purchase-money  and  deed,  §  554. 

Sale  of  school  lands : 

Certificate  of  purchase,  §  565. 

Conveyance  and  title  thereby,  §  568.  • 

Failure  of  purchaser  to  pay,  §  566. 

Failure  of  title,  §  569. 

Forfeiture  and  resale,  §  563. 

Lands  bought  with  surplus  revenue  to  be  sold  by  the  au- 

ditor,  §  574. 
Legalized  sales,  §  573. 

Loan  of  purchase-money  to  purchaser,  §  567. 
Private  sale  by  auditor,  §  571. 
Reappraisement  and  sale  of  unsold  lands,  §  572. 
Sale  without  election,  §  570. 
Trustee  may  sell  on  vote  of  township,  §  561^1,  562. 

Saline  lands : 

Sale  of,  §  547. 

Satisfaction  of  mortgage  by  mortgagee  on  record : 
Sec,  150. 
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School  corporations: 

Appropriation  of  land  by,  §§  637,  638. 

School  ftmd  mortgages : 

Form  of,  §  166. 

Manner  of  making  sale  under,  §  170. 

Notice  of  sale  by  auditor,  §  169. 

Priority  and  record  of,  §  167. 

Sale  under:    Auditor's  bid  and  resale,  §  171. 

Sale  under:     Deed  by  the  auditor,  §  173. 

Sale  under:     Deed  npt  necessary,  when,  §  174. 

Sale  under:     Resale  and  surplus,  §  172. 

Sale  or  recovery  of  the  premises,  §§  168,  169,  170. 

Satisfaction  by  auditor  of  State,  §  177. 

Satisfaction  by  county  auditor,  §  176. 

School  lands : 

As  to  what  are  school  lands,  §  558. 

Custody  of,  and  income,  §  559. 

Lease  of,  by  trustee,  §  560. 

Sale  of :     Rights  of  purchaser,  §  564. 

Sale  of :    See  Sale  of  School  Lands. 

Title  to  lands  used  for  school  purposes,  §  561. 

Seal: 

Conveyances  with  or  without,  §§  60,  61, 62. 


Covenant  of,  §  712. 

Servient  owner: 

Private  way :     Rights  in  respect  to,  §  373. 
Rights  of,  §  362. 

Setting  aside  judicial  sales : 

Sec.  219. 

Shade  trees: 

Cutting  or  removing,  §  730. 

Shelley's  case : 

Application  of  the  rule  in,  §  14. 
History  of  the  rule  in,  §  14* 
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Shellejr's  case — Continued. 

Object  of  the  rule  in,  §  14, 

Rule  in  stated  and  discussed,  §  14* 

Sheriffs  certificate: 

Assignment  of,  §  209. 
Issue  and  effect  of,  §  209. 

Sheriff's  deed : 

Execution  and  effect  of,  §  210. 
Heirs  or  devisees  may  have,  §  212. 
Title  conveyed  by,  §  2il, 

Sheriff's  sale : 

Appraisement  of  land  before  sale,  §§  197,  198. 
Bidder  not  paying  action  for  purchase-money,  §  207,    . 
Certificate  of,  to  be  issued,  when  and  how,  §  209. 
Certificate:     See  Sheriff's  Certificate. 
Deed  :     See  Sheriff's  Deed. 
Exemption:    See  Exemption. 
Failure  of  title  of  the  debtor,  §  213. 
Liens:     Rights  of  purchasers,  §  215. 
Manner  of  making  prescribed,  §§  202-204. 
Notice  of  sale  of  realty,  §  205. 

Price  of  land  in  which  a  wife  has  an  inchoate  interest,  §  399. 
Purchasers  at :     Rights  and  liabilities  of,  §  214. 
Purchasers  at:     Subrogation  of,  §  213. 
Purchaser  at :    Who  may  be,  §  216. 
Purchasers  at  may  recover  for  waste,  §  232. 
Redemption :    See  Redemption. 

Rents  and  profits:    Appraisement  and  sale  of,  §§  199-201. 
Sales  in  parcels  or  in  solido^  §  203. 
See  Judicial  Sales. 
Statute  of  frauds,  §  204. 
Subrogation  of  purchaser,  §  213. 
Surplus  :     Disposition  of,  §  208. 
Venditioni  exponas^  §  206. 

Signatures : 

Commissioner's  deed,  §  86. 

Signing  a  deed,  etc.: 

As  to  what  is  a  sufficient  signing,  §  55,  p.  55. 
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fflaek-water  navigation  companies : 

Appropriation  of  land  by,  §  634. 

Spedfle  performance : 

As  to  when  it  will  or  will  not  be  decreed,  §§  44, 45. 

Character  of  the  contract  which  may  be  enforced,  §  45. 

Defenses  to  actions  for,  §  50. 

Demand,  when  necessary  and  when  not,  §  47. 

Parties,  pleading  and  practice,  §  48. 

Performance  on  the  part  of  the  plaintiff,  §  46. 

Persons  deceased  or  under  legal  disabilities,  §  49. 

Power  of  courts  to  compel,  §  44. 

Tender  on  the  part  of  the  plaintiff,  §§  46,  47. 

Stare  deciBii : 

Miscellaneous  notes,  §  774. 

State: 

Boundary  and  jurisdiction,  §  183. 

State  nnivenity  mortgage : 
Sec.  175. 

Statnte  of  frauds  : 

Contracts  for  sale  of  land  must  be  in  writing,  §  31. 

Equitable  modification  of  the  statute,  §  33. 

Leases,  §  437. 

Parol  sales  of  land  upheld,  when  and  when  not,  §  34. 

Part  performance  takes  a  contract  out  of  the  statute,  §  35. 

See  Contracts. 

Sufficiency  of  written  memorandum,  §  32. 

Statnte  of  limitations : 

Miscellaneous  notes,  §  812. 

Recovery  of  land  sold  at  judicial  sales,  §  811. 

Statnte  of  nses : 

Existence  in  this  country,  §  332. 

History  of,  §  332. 

In  force :    To  what  extent,  §§  332,  351. 

Streams  as  boundaries : 
Sec.  190. 
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Subjacent  inpport : 

Right  to,  §  368,  p.  347. 

SnbleMee  : 

Rights  and  remedies  of,  §  441. 

Subrogation : 

Purchaser  at  sheriff's  sale,  §  213. 

Subsequent  purohasen : 

Conveyances  in  fraud  of,  §§  130,  131,  132* 

Subterranean  waters : 

Miscellaneous  notes,  §  605. 

Surfskoe  water  : 

Miscellaneous  notes  concerning,  §  604. 

Surrender : 

Miscellaneous  notes,  §  813. 

Survey : 

Appeal  and  resurvey,  §  186. 
Boundaries,  established  by,  §  184. 
Evidence,  §  186. 
Government  survey,  §  187. 
Inaccuracy  of,  and  remedy,  §  193. 
Monuments:     Fixing  and  proof,  §§  191,  192. 
Notice  of,  §  185. 

Survey  of  premises  in  dispute  may  be  ordered : 

Sec.  668* 

Surveyor : 

Power  of,  to  administer  oaths,  §  188. 

Taxes: 

Delinquent :     See  Tax  Sale. 

Lien  for :   §§  448-454. 

Lien  for :     Attaches,  when,  §  448. 

Lien  for :     Discharge  of,  as  to  part  of  the  property,  §  450. 

Lien  for :     Foreclosure,  by  holder  of  tax  title,  §  482, 

Lien  for :     Grantee  of  an  invalid  title  takes  the  lien  of  the 

State,  when,  §  481. 
Lien  for :     Property  subject  to,  §§  448,  449. 
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Taxes — Continued. 

Lien  for :    State  has,  time  and  extent  of,  §§  448,  449. 

Lien  for:    Tenant  may  acquire  by  paying  the  taxes,  §  453. 

Lien  for :    Treasurer  paying  by  mistake,  has,  §  454. 

Lien  for :     Who  may  acquire  by  paying  the  taxes,  §§  452-454. 

Lien-holder  may  pay  and  have  a  lien  for,  §  452. 

Payment  before  sale  of  property,  §  459. 

Receipt  for:     Record  and  evidence,  §  451. 

Tax  sale  :    See  Tax  Sale. 

Tax  deed : 

Death  of  purchaser :     Rights  of  heirs  and  devisees,  §  479. 

Execution  of,  §  475. 

Force  and  effect  of,  §  475,  p^45i. 

Form  of,  §475,  p.  449. 

Grantee :     Takes  lien  of  State  for  taxes,  when,  §  481. 

Invalid  sale :     No  deed  shall  be  made,  §  478. 

Recording  of,  §  477. 

Title  by :     See  Tax  Title. 

To  whom  executed,  §  475. 

Tax  sale: 

Certificate  of  sale,  §  464. 

Certificate  of :     Assignment  of,  §  464. 
Certificate  of :     Filing,  §  476. 

Certificate  of :     Loss  of,  §  476. 

Death  of  purchaser,  §  479. 

Deed  :     See  Tax  Deed. 

Defective:     Rights  of  purchaser,  §§  480,  481. 

Delinquent  list,  §  456. 

Delinquent  list :     Publication  of,  §  457. 

Demand  of  delinquents  necessary,  §  455. 

Guaranty  of  treasurer  to  purchaser,  §  465. 

Injunction  against,  §  486. 

Illegal  sale :     Liability  of  officers,  §  485. 

Invalid :    Grantee's  right  to  the  lien  of  the  State  for  taxes, 

§  481. 
Invalid :     Purchaser's  rights,  §§  480, 481. 
Invalid :     Purchaser  or  grantee  takes  lien  of  the  State  for 

taxes,  when,  §  481. 
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Tax  sale — Continued. 

Invalid :    Refunding  purchase-money,  §§  478,  480. 

Invalid  :     Resale,  §  478. 

Invalid :     What  defects  will  invalidate  a  tax  sale,  §§  48O9 

483,  484. 
Manner  of  sales,  460. 
Miscellaneous  notes,  §  458. 
Payment  of  bid,  §  463. 

Payment  of  bid :     Penalty  for  failure  to  make,  §  463. 
Payment  of  tax  before  sale,  §  459. 

Personal  property  must  first  be  sold,  §§  455,  475,  p.  451. 
Record  of,  §  466. 

Redemption  from :    See  Redemption  From  Tax  Sale. 
Sale  of  more  than  one  tract  or  lot,  §  462. 
Sale  of  part  of  a  tract  of  land,  §461. 
Tax  title :    See  Tax  Title, 

Unsold  lands :     Duty  of  prosecuting  attorney,  §§  467, 46& 
Unsold  lands :     Procedure  concerning,  §§  467,  468. 
Warranty  in,  §  460. 

Tax  title : 

Defeat  of :     Proof  required,  §  484. 

Defects  in :     What  are,  §§  480,  483. 

Foreclosure  of  lien  by  holder  of,  §  482. 

General  principles,  §§  480-486. 

Invalid  :    Grantee's  right  to  the  lien  of  the  State  for  taxes, 

§481. 
Invalid  :     Lien  of  purchaser,  §§481,  482. 
Invalid:     Purchaser's  rights,  §§  480,  481,  482. 
Invalid  :     Refunding  purchase-money,  §  480. 
Invalid  :    What  defects  will  render  it  so,  §§  480,  483, 484. 
Presumptions  in  favor  of,  §§  483,  484. 
Quieting,  §  482. 

TazatioiL : 

Destruction  of  property:    Rebate  of  taxes  allowed,  when, 

§447. 
Exemption  from :    What  lands  are  exempt,  §§  445-447. 

General  notes,  §  444.. 


INDEX.  815 

Taxation — Continued. 

Taxes:     See  Taxes. 
Tax  sale  :    See  Tax  Sale, 

Tenancy  at  will : 

Creation  of :     Express  contract  necessary,  §§  423,  427. 

Not  favored,  §  423. 

Notice  necessary  to  terminate,  §  423. 

See  Estates  at  Will. 

Tenants: 

Alienee  of :     Rights  and  remedies,  §  442. 

At  sufferance  :     Definition  and  rights  of,  §  424. 

At  sufferance :     Liability  for  rent,  §  424. 

Attornment  to  stranger,  §  429. 

Attornment  upon  conveyance  by  landlord,  §  428. 

At  will :    See  tenacy  at  will :     Estates  at  will. 

Denying  landlord's  title :     Effect,  §§  420,  421,  430. 

Disclaimer :     Forfeiture  by,  §  420. 

Estopped  to  deny  his  landlord's  title,  when,  §  421. 

For  years  :     See  Estate  for  Years. 

From  year  to  year:    "  All  general  tendencies  "  are,  §  427. 

From  year  to  year :    Who  are,  §  427. 

Holding  over,  §  439. 

Holding  over :     Rights  and  liabilities  created  by,  §  42& 

Injury  to  his  estate:-    Recovery  for,  §  436. 

Lease :    See  Lease. 

Notice  to  quit :     See  Notice  to  Quit, 

Servants  are  not,  §  419. 

Taxes :     May  pay  and  have  a  lien  for,  §  453. 

Termination  of  his  estate  :     How  effected,  §§  423,  430-435. 

See  Notice  to  Quit. 
Who  are  tenants,  §  419. 

Tenants  by  entireties: 

Creation  of :    JDefinition  and  miscellaneous  notes,  §  72. 

Tenants  in  common : 

Adverse  possession  of,  §  610. 
Conveyances  by  one  of,  §  69,  p.  69. 


816  INDEX. 

Tenants  in  eommon — Continued. 

Miscellaneous  notes  on,  §  69,  pp.  69,  ^ 
Ouster  by  each  other,  §  610. 

Tender: 

Deed  should  be  tendered,  §§  46,  47. 

Tender  of  deed  and  action  for  puohaae-money : 

Sec.  92. 

Title: 

Adjudication  of,  in  partition  proceedings,  §  703. 

Conveyance  or  sale  on  a  judgment  passes^  what,  §  83- 

Definition  of,  §  9. 

Failure  of  as  a  defense,  §  798. 

Proof  and  sufficiency  of,  §  9. 

Source  of,  §  9. 

Title  bonds: 
Sec.  42. 

Title  papers: 

Recovery  and  reformation  of,  §§  814-816. 

Torts  and  crimes: 

Altering  or  removing  landmarks,  §  731. 

Arson,  §  726. 

Befouling  water,  §  725. 

Burning  woods,  grass,  etc.,  §  727.    ' 

Canada  thistles :    Allowing  them  to  grow,  a  crime,  §  736, 

Converting  landlord's  portion  of  crop,  §  738. 

Creating  stagnant  water,  §  724. 

Forcible  entry  and  detainer,  §  733. 

Gathering  cranberries  on  public  lands,  §  737. 

Hunting  on  inclosed  lands,  g  734. 

Injury  to  dam,  ditch  or  drain,  ^  732. 

Injury  to  property  while  hunting,  §  735.- 

Injury  to  trees  or  vines,  §  728. 

Nuisance,  §  739. 

Removing  fruit  or  fixtures,  §  723. 

Trespass  or  misdemeanor,  §§  716-719* 

Trespassing  animals,  g§  720-722. 
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Town  plats : 

Acknowledgment  of,  §  179. 
Donation  by,  §  180. 
General  notes,  §  181. 
Imperfect  plat,  §  182. 
Making  and  recording,  §  178. 

Traet%  books  and  letten  of  the  general  land  ofloe  as  evidence: 
Sec.  767. 

Trees: 

Cutting  or  injuring,  a  crime,  §§  728,  729,  730. 

Trespass: 

Definition  of  a  criminal  trespass,  §  716. 
Interference  with  party-wall,  §  369,  p.  349. 
Jurisdiction,  §  718. 
Lands  of  the  States,  §  544. 
Miscellaneous  notes,  §719. 
Proof  of,  §  717. 

Trespassing  animals: 

Remedies  and  rights,  §§  720-722. 

Trust: 

Cestui  que  trust :    See  Cestui  que  Trust. 

Charity :    See  Charitable  Uses, 

Definition  of,  §  332. 

Equitable  nature  of,  §  332. 

Express  trust:     See  Express  Trust. 

Implied  :    See  Implied  Trusts. 

Notice  of :    What  is  sufficient  notice  of  a  trust,  §  334, 

Resulting :     See  Resulting  Trusts, 

Trust  estate :     See  Trust  Estate. 

Trust  property  :     See  Trust  Property. 

Tmst  Estate : 

Application  to  sell :    Contents,  §  343. 

Duty  of  trustee  :     He  cannot  deal  with  the  estate  to  his  own 

advantage,  §  349. 
Investment  of  proceeds  of  sale  of :     Duty  of  trustee,  §  346. 
Liability  for  debts,  §  350, 
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Trust  estate — Continued. 

Sale  of,  343-345- 

Sale  of :     Bond  of  trustee,  §  344. 

Sale  of :     Guardian  ad  litem  for  infants,  §  344. 

Sale  of :     Notice  necessary,  §  344. 

Sale  of  :     Terms  of  sale,  §  345. 

Trust  funds :     See  Trust  Funds. 

Trust  funds 

Deposit  of :     Duties  and  liabilities  of  trustee,  §  346. 

Investment  of :     Duties  and  liabilities  of  trustee,  §  346. 

Misapplication  of :     Purchaser  at  trustee's  sale,  not  liable  for, 

§347- 
Misapplication  of :     Who  liable  for,  §  347. 

Trust  property: 

Conveyance  of,  §  337.  , 

Trustees: 

Accounting  by:     Duty  to  render,  when,  §  358. 

Appointment  of :     Power  of  court  to  fill  vacancies,  §  356- 

Bond  of,  §  344. 

Bond  of:     Power  of  court  to  require,  §§  344,  353. 

Compensation  of,  §  348. 

Conveyance  by :    Valid  to  the  extent  of  his  power  to  convey, 

§355. 
Conveyance  by :    Void,  when  in  controvention  of  the  trust, 

§355. 
Corporations  may  be,  §  348. 

Death  of :    Court  may  appoint  a  successor,  §  356. 

Dealing  with  the  trust  estate :     He  cannot  use  it  to  his  own 

advantage,  §§  349,  355. 

Definition  of,  §  332. 

Equitable  jurisdiction  of  courts  aver,  §  353. 

Investment  or  deposit  of  trust  funds :    Duties  and  liabilities, 

§346. 
Married  women  may  be,  §  342. 
Nominal  trustee :    See  Nominal  Trustee. 
Non-resident  cannot  be,  §  352. 
Powers,  §  348. 
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Trustees — Continued. 

Purchase  by :    A  purchase  of  an  outstanding  title  inures  to 

the  beneficiary,  §  349. 
Purchase  by :     He  cannot  purchase  the  trust  estate,  §  349, 
Refusal  to  act :     Power  of  court,  §  356. 
Removal  of,  §  357. 
Residence  of,  §  352. 
Resignation  of,  §  357. 
Sale  of  trust  estate,  §§  343-345. 
Settlement :     Duty  to  make,  §  358. 
Suits  by,  §  354. 

Trust  estate :     See  Trust  Estate. 
Trust  funds :    See  Trust  Funds. 
Under  control  of  the  court,  §  353. 
Vacancies:     Power  of  court  to  fill,  §§  356,  357. 
Who  may  be,  §  348. 

Turnpike: 

Assessment  of  damages  :    Writ  may  be  had  for,  when,  §  650. 

TTnolaimed  real  estate: 

Disposition  of  land  not  claimed  by  heirs  or  devisees,  §  311. 

TTnion  railroad  oompanvr 

Appropriation  of  land  by,  §  651. 

United  States: 

Sale  of  lands  of,  §  43. 

University  lands: 
Sale  of,  §  557. 

Unrecorded  deeds: 

Sec.  104,  p.  98. 

Unsold  lands: 

Tax  sales,  §§  467,  468. 

Use: 

Definition  of,  §  332. 

Statute  of  uses:    See  Statute  *^^  U^cs. 

Use  and  oocnpation: 

Recovery  for,  in  ejectment,  §  666. 
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Validity  of  real  oontraets: 

Sec.  38. 

Vendee: 

See  Purchaser. 

Vendor : 

Death  of:    Conveyance  may  be  enforced,  §§  90,  91. 

Death  of :   Tender  of  deed  and  action  for  purchase-money, 

§92. 
Vendor'i  lien: 

Assignment  of,  §  491. 

Definition,  creation  and  extent  of,  §  489. 

Extinguishment  of,  §  494. 

Foreclosure  of :    Parties  pleading  and  practice,  §  493. 

Miscellaneous  note,  §  490. 

Notice  of,  §  492. 

Satisfaction  of,  by  grantor,  §  487. 

Subsequent  purchaser,  §  492. 

Waiver  of,  §  494. 

Vefted  remainder!: 

Are  favored  in  law,  §§  19,  21. 

Creation  of,  on  determination  of  a  term  of  years,  §  16. 

Definition  of,  §  21. 

Vetted  and  contingent  intereett  ereated  by  will : 

Sec.  328. 

Vesting  rf  wife'i  intereit  npon  jndioial  lale : 

Sees.  397,  398. 

Vines: 

Cutting  or  injuring,  a  crime,  §  728. 

Void  or  voidable  judicial  sale  : 

Sees.  216-219. 

Voluntary  association: 

May  be  a  trustee,  P  V® 

To  establish  cemetenes,  §§  594,  595,  596. 

Voluntary  conveyances : 

Fraudulent  as  to  creditors,  when,  §  123. 
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Waiver  of  vendor^s  lien: 
Sec.  494. 

Warranty: 

See  Covenants. 

Warranty  deed: 

Form  of,  §  75' 

Waste: 

Actions  for :    Form  of,  and  judgment,  §  817. 

Action  for :    Who  may  maintain,  §  24. 

As  to  what  constitutes  waste  by  a  life-tenant,  §  24. 

By  executor  or  administrator,  §  818. 

Lands  of  the  State,  §  544. 

Life-tenant  liable  for,  §  24* 

Miscellaneous  notes,  §  817,  p.  759. 

Purchaser  at  sheriff's  sale  may  recover  for,  §  232, 

Purchaser  of  school  lands,  §  563. 

Who  may  sue  for,  §  819. 

Waters: 

Befouling  water  a  crime,  §  725. 
.  Creating  stagnant  water  a  crime,  §  724. 

Water-conrses : 

Definition  of,  §  602. 

Improvement  of,  by  the  United  States,  §§  615,  616. 

Navigable  streams:    County  boards  may  declare  streams 

navigable,  §601. 
Navigable  streams:     Miscellaneous  notes,  §  601. 
Riparian  owners :     Miscellaneous  notes,  §  603. 
Riparian  owners :     Rights  of,  §  603. 
Subterranean  waters :    Miscellaneous  notes,  §  605. 

Water-works  companies: 

Appropriation  of  land  by,  §  636. 

Water-works : 

Appropriation  of  land  for,  §§  586,  587. 

Way: 

Implied  from  necessity,  when,  §  366, 
Private  ways :    See  Private  Ways. 
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Way — Continued. 

See  Way  of  Necessity. 

Way  of  neoenty : 

Arises,  when,  §  371. 

Degree  of  necessity  required  to  create,  §  371, 

Location  of,  §  371. 

Terminates,  when,  §  371. 


Lien  of  upon  lands  of  the  decedent,  §  537. 
Rights  of  :     See  Widow's  Rights. 
Sale  of  deceased  husband's  land  to  pay  debts,  §  253. 
Subsequent  marriage  of,  §  296. 

Widow^i  eleotiozL : 

Antenuptial  provisions  in  lieu  of  her  rights,  §  304. 
Antenuptial  provisions  and  jointure  in  lieu  of  her  right,  §  304 
Devise  in  lieu  of  widow's  right,  §  302. 
Jointure  in  lieu  of  her  rights,  §  304. 
Necessity  of,  and  manner  of  making,  §  303. 

WidoVi  quarantine : 

Sec.  305. 

WidoVi  rights: 

Alienation  during  subsequent  marriage  forbidden,  §  306. 
Alienation  by  husband  does  not  affect,  §  300. 
Alienation  of  estate  during  second  marriage,  §  297, 
Children  :     "  Widow  and  one  child,"  §  301. 
Construction  of  the  statutes  of  descent,  §  293. 
Devise  in  lieu  thereof,  §  302. 
Miscellaneous  notes  concerning,  §  295. 
Subsequent  wife  without  children,  §§  298,  299. 
Takes  as  heir  or  by  marital  right,  §  295. 

Wife'i  inchoate  interest. 

Inheritance  of :    Descends  to  children  of  a  former  marriage, 

when,  §  306. 
Nature  of,  §  300,  n. 
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Wife's  inchoate  interest — Continued. 

Nature  and  extent :     Miscellaneous  notes,  §  396. 
Price  of  land  on  execution  sale,  §  399. 
Vesting  of,  upon  judicial  sales,  §§  397,  398. 

Wills: 

Ademption  :    Definition  and  notes,  §  316. 
As  to  who  may  make  a  will,  §  312. 
Charges  on  land  devised,  §  327. 
Construction  of :    See  Construction  of  Wills. 
Contribution  between  devisees,  §  317. 
Contracts  to  make  provisions  in,  §  329. 
Death  of  devisee:     Descendant  of,  takes,  when,  §  319. 
Debts':     Undevised  realty  must  be  applied,  §  318. 
Definition  of,  §  312. 

Devisee  liable  for  legacy  charged  on  his  devise,  §  320,  n. 
Discharge  of  mortgage  on  devised  realty,  §  320. 
Execution  and  proof,  §  313. 

Heirs  and  devisees :     Liability  of,  for  debt,  §§  287,  288. 
Lapsed  devises,  §  323,  n. 
Lien  of  legacies  upon  land  devised,  §  538. 
Miscellaneous  notes  concerning,  §  322. 
Probate  must  be  within  three  years,  when,  §  321. 
Revocation  :     Miscellaneous  notes  on,  §  315. 
.  Revocation  :     What  is,  and  descent  thereupon,  §  314. 
Sales  under  by  administrator,  §  262. 
Title  acquired  from  liens  not  impaired  by,  when,  §  321. 
Widow's  election  :    See  Widow's  Election. 

Woods: 

Burning,  a  crime,  §  727. 

Writ  of  possession : 

As  to  when  it  may  issue,  §689. 
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